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To: Garbow, Avi[Garbow.Avi@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Page, Steve[Page.Steve@epa.gov]; Jordan, 
Deborah[Jordan.Deborah@epa.gov]; Koerber, Mike[Koerber.Mike@epa.gov]; Sasser, 
Erika[Sasser.Erika@epa.gov] 
From: McCabe, Janet 
Sent: Tue 11/24/2015 9:52:59 PM 
Subject: ozone lawsuit 

I have learned that ALA, NRDC, SC and PSR have moved to intervene on EPA's behalf in the 
Murray Energy challenge to the ozone standard. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Jordan, Deborah[ Jordan. Deborah@epa.gov]; Niebling, William[Niebling .William@epa.gov]; Shaw, 
Betsy[Shaw.Betsy@epa.gov] 
Cc: Millett, John[Millett.John@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Cyran, 
Carissa[Cyran.Carissa@epa.gov]; McCoy, Britney[McCoy.Britney@epa.gov] 
From: Stewart, Lori 
Sent: Fri 11/20/201510:23:12 PM 
Subject: Draft Hot List 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Have a nice weekend .. -~ Personal Privacy i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

OAR HotList 

Week of November 23,2015 

Clean Power Plan: This week Joe and I attended a roundtable with APPA's CEO Task Force. 
[INSERT MORE DETAILS HERE] I also gave an air program update to the CAAAC on 
Wednesday. The members were interested in a wide-range of topics, including the Clean Power 
Plan, VW and regional haze. Today we met with staff from Governors' offices to discuss ozone, 
the Clean Power Plan and the oil and gas rules. 

Next week Joe will meet with AJW (Chris Hessler) on the role of energy service companies in 
the CPP, and with Advanced Energy Economy (Arvin Ganeson) on the CEIP. I'll be working 
from home doing mostly internal meetings, but will participate in the CEIP Communities 
stakeholder call on Monday evening. 

U.S. Biennial Report to the UNFCC: At the Durban United Nations Framework Convention on 
Climate Change (UNFCCC) Conference of Parties it was decided that developed country Parties 
should enhance reporting in national communications and submit biennial reports. The U.S. has 
completed its second biennial report which highlights progress toward our 2020 Copenhagen 
pledge of 17% and addresses briefly progress toward our 2025 commitment. The report 
highlights that under current efforts implemented as part of the CPP we are in the range of 
meeting our 2020 commitment. Additional measures were also assessed as a means to ensure 
progress toward our 2020 and 2025 commitments, and taking into account uncertainty around 
energy, and in particular, land use removals and emissions we are on track toward our 2025 
commitment. The report has been completed and will be submitted to the UNFCCC on 
December 31 (it is due January 1, 2016). 

Health Effects Institute Diesel Report: On Tuesday, HEI plans to announce the results of their 
Diesel Epidemiology Project. An expert panel concluded that two recent studies on diesel 
exhaust are sufficiently robust to calculate the cancer risks of diesel-related exposure in the 
environment. In December, HEI plans to release an Executive Summary of their recently 
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published study that confirmed the dramatic emission reductions achieved by the 2007-2010 
diesel tmck emission standards. They found no evidence of cancer in animals exposed to 
emissions from the new technology engines. I will work closely with Tom Burke, and we'll 
circle back with you on the implications of HE I' s study results. We have a desk statement 
prepared for Tuesday's release. 

RFS: Next week we will focus on finalizing roll-out plans for the November 30 release of the 
final mle for 2014, 2015, and 2016 renewable fuel volume standards, and 2017 biodiesel 
standards. This includes a call with USDA to coordinate plans for contacting stakeholders, 
messaging, etc. We plan to have an afternoon press call, but no stakeholder calls (as in the past). 

CSAPR roll-out went very well last week- we held a press call and 3 stakeholder calls. 

Have a great Thanksgiving everyone! 
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To: South, Peter[South.Peter@epa.gov]; Alston, Lala[Aiston.Lala@epa.gov]; OAQPS 
WOPS[OAQPS_WOPS@epa.gov]; OAR Briefings[OAR_Briefings@epa.gov]; Sanders, 
Maria[Sanders.Maria@epa.gov]; Walker, Jean[Walker.Jean@epa.gov] 
Cc: Vasu, Amy[Vasu.Amy@epa.gov]; Johnson, Yvonne W[Johnson.Yvonnew@epa.gov]; 
Sasser, Erika[Sasser.Erika@epa.gov]; Scavo, Kimber[Scavo.Kimber@epa.gov]; Green, 
Gregory[Green.Gregory@epa.gov]; Aldridge, Amanda[Aidridge.Amanda@epa.gov]; Jordan, 
Scott[Jordan.Scott@epa.gov]; Wood, Anna[Wood.Anna@epa.gov]; Mathias, 
Scott[Mathias.Scott@epa.gov]; Wayland, Richard[Wayland.Richard@epa.gov]; Hemby, 
James[Hemby.James@epa.gov]; Fruh, Steve[Fruh.Steve@epa.gov]; King, 
Melanie[King.Melanie@epa.gov]; Rodman, Sonja[Rodman.Sonja@epa.gov]; lgoe, 
Sheila[lgoe.Sheila@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Baumgart-Getz, Adam[Baumgart-Getz.Adam@epa.gov]; 
Hetes, Bob[Hetes.Bob@epa.gov]; Wesson, Karen[Wesson.Karen@epa.gov] 
From: Koerber, Mike 
Sent: Fri 11/20/2015 3:30:10 PM 
Subject: Briefing Materials: Monday, November 23 

Here are materials for briefings on Monday, November 23: 

9:30-10:30 Informational Briefing for Stationary Reciprocating Internal Combustion 

Engines (RICE) NESHAP/NSPS Proposed Amendments 

11:45-12:30 NAAQS: Status of Reviews 

1:00-2:00 Residential Wood Heater NSPS 

3:30-4:30 CPP Check In 
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To: Fritz, Matthew[Fritz.Matthew@epa.gov] 
From: Ingram, Amir 
Sent: Thur 11/19/2015 8:55:14 PM 
Subject: Administrator's Weekly Report- November 20, 2015 

Good afternoon, 

Attached, you'll find the Administrator's Weekly Report covering the period ofNovember 
20 thru December 6. 

Please let us know if you have any questions or comments. There will be no report next week 
due to the holiday, have a nice Thanksgiving. 
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To: Gaines, Cynthia[Gaines.Cynthia@epa.gov] 
Cc: Shaw, Betsy[Shaw.Betsy@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; Eagles, 
Tom[Eagles.Tom@epa.gov]; Henigin, Mary[Henigin.Mary@epa.gov]; Mcquilkin, 
Wendy[Mcquilkin.Wendy@epa.gov]; McCoy, Britney[McCoy.Britney@epa.gov]; Stewart, 
Lori[Stewart.Lori@epa.gov]; Cyran, Carissa[Cyran.Carissa@epa.gov]; Knapp, 
Kristien[Knapp.Kristien@epa.gov]; Millett, John[Millett.John@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov]; Dennis, Allison[Dennis.AIIison@epa.gov]; Jordan, 
Deborah[Jordan.Deborah@epa.gov]; Morgan, Ruthw[morgan.ruthw@epa.gov]; Hamilton, 
Sabrina[Hamilton.Sabrina@epa.gov]; Faulkner, Martha[Faulkner.Martha@epa.gov]; Matthews, 
Barbara[Matthews. Barbara@epa .gov]; Owens, Nicole[Owens. Nicole@epa.gov]; Pritchard, 
Eileen[Pritchard.Eileen@epa.gov]; Adams, Darryi[Adams.Darryl@epa.gov]; Brown, Stephanie 
N.[Brown.StephanieN@epa.gov] 
From: Morgan, Ruthw 
Sent: Thur 11/19/201512:17:38 PM 
Subject: NO SAN - Petition response - Denial of Petition to Redesignate Lakeview Oregon as 
Nonattainment foor the 2006 24 Hour Fine Particulate Matter NAAQS (OA) (OAR-16-000-1186) 

review s 

1/19/2015 

Tier: 

for Administrator's 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
McCabe, Janet 
Thur 11/19/2015 1 :52:01 AM 
FW: US-Canada-Mexico draft one pager 

at 

From: Franklin, Pamela 
Sent: Tuesday, November 17, 2015 5:24PM 
To: McCabe, Janet <McCabe.Janet@epa.gov>; Goffman, Joseph 
<Goffman.Joseph@epa.gov>; Dunham, Sarah <Dunham.Sarah@epa.gov>; Tsirigotis, Peter 
<Tsirigotis.Peter@epa.gov>; Gunning, Paul <Gunning.Paul@epa.gov>; LeFranc, Maurice 
<LeFranc.Maurice@epa.gov> 
Cc: Krieger, Jackie <Krieger.Jackie@epa.gov> 
Subject: Fwd: US-Canada-Mexico draft one pager 

Dear Janet and Joe 

Attached please find the one pager with a small change to reflect Janet's feedback. 

Maurice spoke to Rick Duke today and he and Dan Utech would be happy to see this as soon as 
you are ready to pass it along. 

OAQPS staff had cleared on this, I'm not sure whether Peter had seen it. 

Best 

Pamela 

Pamela M. Franklin 
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Branch Chief, Non-C02 Programs 

US Environmental Protection Agency 

Sent from my iPhone 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Stewart, Lori[Stewart. Lori@epa .gov] 
Cc: McMichael, Nate[McMichaei.Nate@epa.gov] 
From: Millett, John 
Sent: Tue 11/17/201510:36:10 PM 
Subject: FW: Updated CSAPR-UR materials 

can your you'll have on 

From: Wilson, Erika 
Sent: Tuesday, November 17, 2015 3:39PM 
To: Millett, John <Millett.John@epa.gov>; McMichael, Nate <McMichael.Nate@epa.gov>; 
Friedman, Kristina <Friedman.Kristina@epa.gov>; Risley, David <Risley .David@epa.gov>; 
Haeuber, Richard <Haeuber.Richard@epa.gov>; Lemon, Mollie <Lemon.Mollie@epa.gov>; 
Stevens, Gabrielle <Stevens.Gabrielle@epa.gov> 
Subject: Updated CSAPR-UR materials 

Please see the attached, updated external Fact Sheet and internal Nifty Numbers and Q&As. 

Fact Sheet includes benefits numbers and the Nifty #sand Q&As now include benefits numbers 
and more details on the changes in geography b/w CSAPR-2011 and CSAPR Update Rule-2015. 

Not sure if these updated versions need to be given to anyone? 

Erika Wilson 

Clean Air Markets Division 

Office of Atmospheric Programs 
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Office of Air and Radiation 

U.S. EPA 

202.343.9113 
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FACT SHEET 

Proposed Cross-State Air Pollution Update Rule 

SUMMARY OF ACTION 
On November 16, 2015 the EPA proposed an update to the Cross-State Air Pollution 
Rule (CSAPR) ozone season program by issuing the CSAPR Update Rule. Starting in 2017, 

this proposal would reduce summertime emissions of oxides of nitrogen (NOx) from 

power plants in 23 states in the eastern half of the U.S., providing $1.2 billion in health 

benefits to millions of Americans. The CSAPR Update Rule would reduce air quality 

impacts of the interstate transport of air pollution on downwind areas' ability to meet 

the 2008 ozone standard, and it also responds to the July 2015 remand of certain CSAPR 
budgets by the United States Court of Appeals for the D.C. Circuit. This proposal 

supports states' obligations to address the problem of air pollution that is transported 

across state lines and helps address the Agency's role in backstopping states' obligations 

under the Clean Air Act. 

Proposed Cross-State Air Pollution Update Rule Region 

Benefits and Costs 

r--1 Stales Included in the Proposed CSAPR 
L______j Update Rule (23 states) 
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• Ozone is linked to a variety of serious public health effects. Exposure to ozone 
can harm the respiratory system (the upper airways and lungs) and aggravate 

asthma and other lung diseases. Evidence indicates ozone also is likely to be one 

of the many causes of asthma development. Exposure to ozone is linked to early 

death from respiratory and cardiovascular causes. 

• Emissions of NOx can react in the atmosphere to create ground-level ozone 

pollution, or smog. These pollutants can travel great distances, often crossing 
state lines and making it difficult for some states to meet or maintain the 

national clean air standards that protect public health and welfare. Reducing 

transport of these pollutants across state borders would help downwind states 

meet and maintain the health-based NAAQS for ozone. 

• In March 2008, to better protect the health and welfare of Americans, EPA 
strengthened the national air quality standards for ozone by setting an 8-hour 

standard at 75 parts per billion (ppb)- and, among other things, triggered states' 

obligation to reduce transported pollution that could affect downwind areas' 

ability to meet the standard. 

• Reducing the transport of ozone season NOx pollution that crosses state borders 

would help downwind states meet and maintain these standards. The EPA 

estimates that the proposed CSAPR Update Rule would reduce summertime NOx 

emissions from power plants in the East by 85,000 tons in 2017 compared to 

projections without the rule. Due to this proposed rule and other changes 

already underway in the power sector, ozone season NOx emission will be 

150,000 tons lower in 2017 than in 2014, a reduction of more than 30 percent. 

• The proposal would result in public health benefits worth up to an estimated 

$1.2 billion (2011$) per year by preventing harmful and costly health effects, 
including: 

o Over 93,000 asthma attacks 

o Almost 80,000 days of missed work and school 

o Over 400 hospital and emergency room visits, and 

o Up to 130 premature deaths. 

• The proposal would result in climate-related co-benefits, estimated at around 

$23 million per year. 

• These emission reductions would also improve visibility in national and state 

parks, and increase protection for sensitive ecosystems including Adirondack 

lakes and Appalachian streams, coastal waters and estuaries, and forests. 

• The benefits of the proposal far outweigh the estimated costs of $93 million per 
year. 

• For every dollar invested through the proposed CSAPR Update Rule, American 
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families would see up to $13 in health benefits. 

• The effects of this proposed rule on employment and retail electricity prices are 
modest and vary year by year. EPA analysis shows small employment gains and 

losses in both the electricity generation and fuels sectors as some companies 

upgrade and optimize existing NOx pollution control equipment to comply with 
the rule, and some generation is shifted from coal-fired electric generating units 

(EGUs) to gas-fired units. 

• EPA also projects that the proposed rule would have a minimal impact on 
electricity prices. Given the modest price changes expected under the proposed 

rule, the impact on consumer, commercial and industrial annual electric bills is 

also small. 

KEY FEATURES 

• The Clean Air Act's "good neighbor" provision requires states to address 
interstate transport of air pollution that affects the ability of downwind states to 

attain and maintain clean air standards. The "good neighbor" provision requires 

states to submit State Implementation Plans, or SIPs, that reduce pollution that 
contributes significantly to air quality impacts in downwind states. 

• The Clean Air Act gives EPA a backstop role to issue Federal Implementation 

Plans (FIPs), as appropriate, in the event that states do not submit approvable 

SIPs. The proposed CSAPR Update Rule addresses this backstop role. 

• States and EPA have been working together closely to address the "good 
neighbor" provision. EPA supports the work that states are already doing to 

reduce ozone pollution and to develop SIPs to address the Clean Air Act "good 

neighbor" provision. Several states have submitted "good neighbor" SIPs for the 

2008 ozone standards that we are currently reviewing and that may lead to 

approvable SIPs. 

• On June 30, 2015, EPA issued a final notice finding that a number of states have 
failed to submit "good neighbor" SIPs for the 2008 ozone standards. These 

findings established a 2-year deadline for the EPA to either approve a SIP or 

finalize a FIP that addresses the "good neighbor" requirement. States may 

choose to have their emissions sources controlled by the FIP rather than 

developing their own plan. For those states that have failed to submit an 

approvable plan or where EPA has disapproved the plan, the Clean Air Act 
requires the Agency to put in place FIPs. 

• The proposed rule is a partial solution, meaning that it may not fully address the 

problem of transported ozone pollution in the East. However, it would result in 

ED_000738_00002586-00003 



important reductions in ozone pollution that crosses state lines and, in 

conjunction with other federal and state actions, this proposal would assist 
downwind states in the eastern United States in attaining and maintaining the 

2008 ozone standard. 

• Today's proposal is focused on air pollution transport issues in the East but the 

EPA requests comment on whether to include western states in this rule. 

Applying the CSAPR 4-step approach 

• The CSAPR, finalized in July 2011, was designed to help states meet the 1997 

ozone NAAQS. Now that the CSAPR approach to define upwind state obligations 
under the "good neighbor" provision has been affirmed by the Supreme Court, 

the EPA is applying this 4-step approach to the 2008 ozone NAAQS. 

1. Identify downwind receptors that are expected to have problems 

attaining or maintaining clean air standards; 

2. Determine which upwind states contribute to these identified problems 
in amounts sufficient to "link" them to the downwind air quality problems; 

3. Identify upwind emissions that significantly contribute to downwind 

nonattainment or interfere with downwind maintenance of a standard by 

quantifying available upwind emission reductions and apportioning upwind 

responsibility among linked states; 

4. Adopt FIPs that require sources to reduce the identified upwind 
emissions via regional emissions allowance trading programs. 

• EPA has determined that ozone season NOx emissions in 23 eastern states1 affect 

the ability of downwind states to attain and maintain the 2008 ozone NAAQS. 

• This proposal focuses on the power sector because our analysis shows that, in 

contrast to other sectors, the power sector has a substantial amount of cost

effective NOx reductions that could be achieved by 2017. The proposed CSAPR 
Update Rule affects 3,047 electric generating units at 913 coal-, gas-, and oil

fired facilities in 23 states. 

• For the 2017 ozone season, EPA found that meaningful NOx reductions can be 
made quickly and affordably by optimizing operation of existing pollution control 

technology, turning on existing pollution controls that are currently idled, 

upgrading to state-of-the-art low-NOx combustion controls, and shifting 

generation to lower-emitting power plants. Because this proposal uses an 

existing, familiar, and proven framework, these sources can adapt quickly to 
achieve cost-effective reductions. 

1 Alabama, Arkansas, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maryland, Michigan, Mississippi, 
Missouri, New Jersey, New York, North Carolina, Ohio, Oklahoma, Pennsylvania, Tennessee, Texas, 
Virginia, West Virginia, Wisconsin 
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• The EPA will continue to look at the availability, cost-effectiveness, and timing of 

emissions reductions from other sectors for potential inclusion in a future 

transport rule. 

CSAPR NOx ozone season trading program 

• In order to update the existing CSAPR ozone season program as quickly as 
possible and deliver over a billion dollars in important public health benefits by 

the 2017 ozone season, EPA is proposing to adopt FIPs for each of the 23 states 
that may not have submitted approvable SIPs and whose emissions are projected 

to contribute to downwind ozone air quality problems. These FIPs would update 

the existing CSAPR NOx ozone season emission budgets for each state's fleet of 
electricity generating units (EGUs) and implement these budgets through the 

existing CSAPR NOxozone season allowance trading program. 

• Under a trading program, sources have significant flexibility in deciding how to 
meet emission reduction requirements. Using the CSAPR allowance trading 

program allows facility owner/operators to determine their own compliance 
path. EPA is proposing unit-level allowance allocations as part of this action. 

However, the proposal does not make any unit-specific requirements except that 

facilities hold enough allowances to cover their emissions for the ozone season 

and that emissions are monitored and reported in compliance with 40 CFR Part 

75. 

• Power sector emissions trading is a proven approach to addressing regional air 
pollution issues in a cost-effective way. EPA has over 20 years of experience 

implementing successful power sector trading programs, including programs to 

reduce ozone season NOx emissions. 

BACKGROUND 

• EPA issued the Cross-State Air Pollution Rule (CSAPR) in July 2011. As amended, 
CSAPR requires 28 states in the eastern half of the United States to significantly 

improve air quality by reducing power plant emissions that cross state lines and 

contribute to ozone and fine particle pollution in other states. CSAPR was 

scheduled to replace the Clean Air Interstate Rule starting on January 1, 2012. A 
number of petitioners challenged CSAPR in the D.C. Circuit in EME Homer City v. 
EPA (Case No. 11-1302), and the D.C. Circuit subsequently issued decisions that 

stayed and then vacated the rule before implementation began. On April 29, 

2014, the U.S. Supreme Court reversed the D.C. Circuit's vacatur, and on October 

23, 2014, the D.C. Circuit granted EPA's motion to lift the stay and shift the 
CSAPR compliance deadlines by three years. The EPA issued an interim final rule 

revising the compliance deadlines in its regulations, and CSAPR Phase I 

implementation began January 1, 2015 for annual programs and May 1, 2015 for 
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the ozone season program, with Phase II to begin in 2017. 

• The April 2014 Supreme Court decision also remanded the CSAPR litigation to 

the D.C. Circuit, and on July 28, 2015, the D.C. Circuit remanded the ozone 
season budgets for 11 states to EPA for reconsideration. In response to the D.C. 

Circuit remand in EME Homer City, EPA is proposing in today's rule to replace the 

Phase 2 CSAPR ozone season NOx emissions budgets for nine states (Maryland, 

New Jersey, New York, North Carolina, Ohio, Pennsylvania, Texas, Virginia, and 
West Virginia) with updated budgets designed to address interstate transport 

with respect to the 2008 ozone NAAQS. The proposal would also remove two 

states (South Carolina and Florida) from the CSAPR ozone season NOx trading 
program. 

• In preparation for issuing today's proposal, EPA conducted an extensive outreach 
process with our state partners to assess and gather feedback on the next steps 

to address interstate air pollution transport. 

o On January 22, 2015, EPA issued a memo and preliminary air quality 
modeling data to help states as they develop SIPs to address transport of 

air pollution for the 2008 ozone standards. 

o On March 15, 2015, EPA attended a meeting organized by the State 

Collaborative on Ozone Transport in Washington, D.C. States and EPA 
shared their knowledge of actions planned and underway that could 

achieve NOx emissions reductions during the 2015 summer ozone season 

from emissions sources in eastern states. 

o On April 8, 2015, EPA held a workshop in which states and EPA shared 
their understanding of actions that should be taken to address interstate 

ozone transport for the 2008 NAAQS under the "good neighbor" 

provision. 

o On July 23, 2015, EPA issued a Notice of Data Availability, providing the 
opportunity to review and comment on the Agency's updated air quality 

modeling data. EPA indicated in this NODA that the agency intended to 

use the data in applying Steps 1 and 2 of the CSAPR approach to develop 

the proposed updates to state budgets. 

HOW TO COMMENT 

• EPA will accept comments for 45 days after publication in the Federal Register. 

This fact sheet was updated on November 17, 2015. 
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• Comments on the proposal, identified by Docket ID No. EPA-HQ-OAR-2015-0500, 
may be submitted by one of the following methods: 

o Federal eRulemaking portal: Follow the online instructions for submitting 

comments at '-'-"'~~'-'-'-~~=="'-=='-"-
o Email: Send your comments via electronic mail to A-and-R-

Docket@epa.gov. Include docket ID No. EPA-HQ-OAR-2015-0500 in the 

subject line of the message. 

o Fax: Fax your comments to: 202-566-9744. 

o Mail: Environmental Protection Agency, EPA Docket Center (EPA/DC), 

Mailcode 28221T, Attention Docket ID No. OAR-2015-0500, 1200 

Pennsylvania Avenue, NW., Washington, DC 20460. 

o Hand Delivery or Courier: Deliver your comments to: EPA Docket Center, 

Room 3334, 1301 Constitution Ave., NW, Washington, DC, 20004. Such 
deliveries are only accepted during the Docket's normal hours of 

operation, and special arrangements should be made for deliveries of 

boxed information. 

• At the same time that EPA is issuing this proposal, the agency is publishing a 
Federal Register notice with details about the public hearing for the proposed 

CSAPR Update Rule. The hearing, scheduled for December 17, 2015 in 

Washington, D.C., provides interested parties the opportunity to present 
perspectives concerning the proposed action. You can learn more about the 

hearing and how to register in the Federal Register notice and online at: 

FOR MORE INFORMATION 
• To read or download a copy of the proposed rule, go to 

or (EPA's electronic public docket and comment 

system). The proposed rule is also available in hardcopy at the EPA Docket 

Center's Public Reading Room. Materials for this proposed action can be 
accessed using Docket ID No. EPA - HQ - OAR - 2015 - 0500. 

• For further information about the proposed action, contact Mr. David Risley of 
EPA's Office of Atmospheric Programs, Clean Air Markets Division, at (202) 343-

9177 or bye - mail at ~~;_;:;_;;:;_;_;_;;_'-'--.;;;;_r.;;_;==:;_;;_-

This fact sheet was updated on November 17, 2015. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Dunham, Sarah[Dunham.Sarah@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Gunning, 
Paui[Gunning.Paul@epa.gov]; LeFranc, Maurice[LeFranc.Maurice@epa.gov] 
Cc: Krieger, Jackie[Krieger.Jackie@epa.gov] 
From: Franklin, Pamela 
Sent: Tue 11/17/201510:24:14 PM 
Subject: Fwd: US-Canada-Mexico draft one pager 

Dear Janet and Joe 

Attached please find the one pager with a small change to reflect Janet's feedback. 

Maurice spoke to Rick Duke today and he and Dan Utech would be happy to see this as soon as 
you are ready to pass it along. 

OAQPS staff had cleared on this, I'm not sure whether Peter had seen it. 

Best 
Pamela 

Pamela M. Franklin 
Branch Chief, Non-C02 Programs 
US Environmental Protection Agency 

Sent from my iPhone 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Shaw, Betsy[Shaw.Betsy@epa.gov]; Stewart, 
Lori[Stewart.Lori@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; DeMocker, Jim[DeMocker.Jim@epa.gov]; Salgado, 
Omayra[Salgado.Omayra@epa.gov]; Flynn, Mike[Fiynn.Mike@epa.gov]; Grundler, 
Christopher[grundler.christopher@epa.gov]; Page, Steve[Page.Steve@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; Cherepy, Andrea[Cherepy.Andrea@epa.gov]; Haley, 
Mike[Haley.Mike@epa.gov]; OAQPS CMT[OAQPS_CMT@epa.gov]; Koerber, 
Mike[Koerber.Mike@epa.gov]; Hyde, Courtney[Hyde.Courtney@epa.gov]; Krieger, 
Jackie[Krieger.Jackie@epa.gov]; Jones, Mike[Jones.Mike@epa.gov]; Collins, 
Jolynn[Collins.Jolynn@epa.gov]; Logan, Kia[Logan.Kia@epa.gov]; Le, Madison[Le.Madison@epa.gov]; 
McCubbin, Courtney[McCubbin.Courtney@epa.gov]; Bullard, Pamela[Bullard.Pamela@epa.gov]; Hengst, 
Benjamin[Hengst.Benjamin@epa.gov]; Shoaff, John[Shoaff.John@epa.gov] 
Cc: Wortman, Eric[Wortman.Eric@epa.gov] 
From: Hingeley, Maureen 
Sent: Tue 11/17/2015 8:56:48 PM 
Subject: RE: OAR monthly audit tracking charts (OIG and GAO)_ Nov 2015 

Deliberat • IVe 
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me are or 

H 
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To: Air Division Directors Call List[Air_Division_Directors_Caii_List@epa.gov]; OAR 
Communications Staff AII[OAR_Communications_Staff_AII@epa.gov] 
From: Millett, John 
Sent: Tue 11/17/2015 3:22:38 PM 
Subject: Heads up -- CSAPR Update Rule announcement today 

Good morning- Today we'll be conducting two calls to roll out the transport mle- first a press 
call at 11:30 AM EST, and then a call for State, Tribal and Local Governments at 12:15 PM 
EST. NGO and Industry calls will be held on Friday, Nov 20. Below is information on all the 
calls. If you would like to make your contacts aware of these calls, please do not forward 
this e-mail. Instead, please cut and paste the appropriate notice and send it to them separately. 
Thank you! 

Attached are a set ofiNTERNAL only talking points. Please do not forward them outside of 
EPA. These provide basics on the proposal, for your internal use and to answer any stakeholder 
questions you may receive. You can always send questions back to me, and I'll see that they get 
to the right place for a response. 

Materials for external use will be available online. The web site will go live with materials and 
the proposed mle just prior to the 11:30 press call --~~~~~~~~~~~~~¥~~ 

Thanks! 

11:30 AM EST: EPA to Hold Media Call on Proposed Updates to the Cross-State Air Pollution Rule 

Release Date: 11/17/2015 
Contact Information: Enesta Jones jones.enesta@epa.gov 202-564-7873/202-564-4355 

WASHINGTON- Today at 11 :30 a.m. EST, the U.S. Environmental Protection Agency (EPA) will hold a media call 
about an update to the Cross-State Air Pollution Rule. EPA is committed to protecting the lives and health of 
Americans by addressing the problem of air pollution that is transported across state lines. 

WHO: Janet McCabe, acting assistant administrator for EPA's Office of Air and Radiation 

WHAT: Media call on update to Cross-State Air Pollution Rule 

WHEN: Tuesday, November 17 at 11:30 a.m. EST 
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HOW: Members of the media interested in P-articipating should dial in fifteen minutes prior to the beginning of the call 
at 11:30 a.m. EST. Please call rcoilie-rence-Code-i 
and give the conference ID nu~be-rT;;~~~:;~~;~-~:~~-( 

·-·-·-·-·-·-·-·-·-·-·-· 

You will be asked for your name, affiliation and email. The name of the call is "Cross State Air Pollution Update Rule." 

Invitation to Stakeholder Briefing on Proposed Updates to the Cross-State Air Pollution 
Rule 

States, Tribes & Local Government Stakeholders 

Today, November 17 at 12:15 p.m. EST, EPA will host a briefing regarding the agency's action 
to address interstate air quality impacts for the 2008 ozone air quality standards. 

The proposed updates would reduce summertime nitrogen oxides (NOx) emissions from power 
plants that contribute to downwind ozone problems in the eastern half of the U.S. by reducing 
interstate transport of ozone-forming air pollution. Specifically, the proposed updates would 
require the 23 states in the eastern half of the country to work with power plants to cut NOx 
emissions, using existing, proven and cost-effective control technologies that would lead to 
significant improvements in air quality for the 2017 ozone season. 

We invite you to join today's Cross-State Air Pollution Rule (CSAPR) Stakeholder Briefing 
where you will have the opportunity to ask questions of senior officials about this action and its 
public health benefits. 

We anticipate a large number of participants on this call. Please dial in by 12:05 p.m EST to 
ensure your participation. Details of the call can be found below: 

Participant Dial-in Number: [~~~-f~-;~~~~--~~~~J 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Conference ID#: !._:.~~~=~~~=~·~-~~=.J 
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When: Tuesday, November 17,2015 

Time: 12:15 p.m. EST 

We encourage your participation and please extend this invite to your organization's leadership. 

55 1 

Invitation to Stakeholder Briefing on Proposed Updates to the Cross-State Air Pollution 
Rule 

Conservation, Enviro, NGO, Non-traditional Stakeholders 

Subject: Invitation to Stakeholder Briefing on Reducing Smog-Forming Pollution 

Dear Friend: 

On Friday, November 20 at 2:00p.m. EST, EPA will host a briefing regarding the agency's 
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action to address interstate air quality impacts for the 2008 ozone air quality standards. 

The proposed updates would reduce summertime nitrogen oxides (NOx) emissions from power 
plants that contribute to downwind ozone problems in the eastern half of the U.S. by reducing 
interstate transport of ozone-forming air pollution. Specifically, the proposed updates would 
require the 23 states in the eastern half of the country to work with power plants to cut NOx 
emissions, using existing, proven and cost-effective control technologies that would lead to 
significant improvements in air quality for the 2017 ozone season. 

We invite you to join Friday's Cross-State Air Pollution Rule (CSAPR) Stakeholder 
Briefing where you will have the opportunity to ask questions of senior officials about this 
action and its public health benefits. 

We anticipate a large number of participants on this call. Please dial in by 1:50 p.m EST to 
ensure your participation. Details of the call can be found below: 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Conference ID#:! Conference Code i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

When: Friday, November 20, 2015 

Time: 2:00p.m. EST 

We encourage your participation and please extend this invite to your organization's leadership. 
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Invitation to Stakeholder Briefing on Proposed Updates to the Cross-State Air Pollution 
Rule 

Business, Industry, Agriculture Stakeholders 

Subject: Invitation to Stakeholder Briefing on Reducing Smog-Forming Pollution 

Dear Friend: 

On Friday, November 20 at 2:45p.m. EST, EPA will host a briefing regarding the agency's 
action to address interstate air quality impacts for the 2008 ozone air quality standards. 

The proposed updates would reduce summertime nitrogen oxides (NOx) emissions from power 
plants that contribute to downwind ozone problems in the eastern half of the U.S. by reducing 
interstate transport of ozone-forming air pollution. Specifically, the proposed updates would 
require the 23 states in the eastern half of the country to work with power plants to cut NOx 
emissions, using existing, proven and cost-effective control technologies that would lead to 
significant improvements in air quality for the 2017 ozone season. 

We invite you to join Friday's Cross-State Air Pollution Rule (CSAPR) Stakeholder 
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Briefing where you will have the opportunity to ask questions of senior officials about this 
action and its public health benefits. 

We anticipate a large number of participants on this call. Please dial in by 2:35p.m EST to 
ensure your participation. Details of the call can be found below: 

Participant Dial-in Number: L~~~!~~~-~~-~-~~~~] 

Conference ID#: !-~~~~~~;~-~~-;~~~-i 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-! 

When: Friday, November 20, 2015 

Time: 2:45 p.m. EST 

We encourage your participation and please extend this invite to your organization's leadership. 

55 1 
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.--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

:! Personal Privacy i 
i ! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 
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Key Points: Proposed Updates to the Cross-State Air Pollution Rule (CSAPR} 

The U.S. Environmental Protection Agency (EPA} is proposing updates to the agency's Cross-State Air 

Pollution Rule (CSAPR} to address interstate air quality impacts for the 2008 ozone air quality standards. 

The proposed updates would reduce summertime emissions of oxides of nitrogen (NOx} from power 

plants that contribute to downwind ozone problems in the eastern half of the U.S. 

The Clean Air Act's 11good neighbor" provision requires states- or, as a backstop, EPA- to address 

interstate transport of air pollution that affects the ability of downwind states to attain and maintain 

clean air standards. Under the 11good neighbor" provision, states develop state implementation plans 

while EPA plays a backstop role by issuing federal implementation plans (FIPs} if a state fails to submit 

an approvable plan. The proposal provides the FIP that would apply if EPA's backstop obligation is 

triggered. States may choose to have their emissions sources controlled by the FIP rather than 

developing their own plan. 

The proposed updates identify cuts in power plant NOx emissions in 23 states in the eastern half of the 

country that contribute significantly to downwind ozone air quality problems and can be achieved using 

existing, proven and cost-effective control technologies. The proposed cuts in NOx emissions would lead 

to significant improvements in air quality for the 2017 ozone season. EPA is also proposing to adopt FIPs 

for each of the 23 states in the event that a state does not submit an approvable 51 P. 

EPA estimates that the proposed CSAPR Update Rule will reduce NOx emissions from power plants in 

the East by 85,000 tons in 2017 compared to projections without the rule. Due to this proposed rule and 

other changes already underway in the power sector, ozone season NOX emission will be 150,000 tons 

lower in 2017 than in 2014, a reduction of more than 30 percent. NOx emissions can react in the 

atmosphere to create ground-level ozone pollution, or smog. These pollutants can travel great 

distances, often crossing state lines and making it difficult for other states to meet and maintain the air 

quality standards for ozone that EPA establishes to protect public health. 

By reducing ozone exposure, the proposal would provide annual benefits of $700 million to $1.2 billion 

in 2017, far outweighing the estimated costs of $93 million. The proposal will provide climate-related co

benefits, estimated at around $23 million per year. For every dollar invested through the proposed 

CSAPR Update Rule, American families would see up to $13 in health benefits. 

These emission reductions would also improve visibility in national and state parks, and increase 

protection for sensitive ecosystems. 

The CSAPR, which was finalized in 2011, was designed to help states meet the 1997 ozone standards. 

Now that the CSAPR approach to define upwind state obligations under the 11good neighbor provision" 

has been affirmed by the Supreme Court, the EPA is applying this approach to the 2008 ozone NAAQS to 

help states address transported ozone pollution problems under the strengthened standards. This 

proposal also responds to the July 2015 decision of the Court of Appeals for the D.C. Circuit and 

addresses the court's concerns regarding ozone season NOx emissions budgets for 11 states. 

EPA will accept comments for 45 days after publication in the Federal Register and will hold a public 

hearing on December 17, 2015 in Washington, DC. 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Millett, John[Millett.John@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Jordan, 
Deborah[Jordan.Deborah@epa.gov]; Niebling, William[Niebling.William@epa.gov] 
From: McMichael, Nate 
Sent: Tue 11/17/2015 1 :54:23 PM 
Subject: RE: CSAPR Update Rule Materials 

Thanks, Janet. I've updated the scripts to include these additions. Along with the comment 
period/public hearing/web info, I added the bold text below for CPP and work with states. 

This program allows facilities to determine their own compliance path. 

The proposal does not make any unit-specific requirements except that facilities hold enough 
allowances to cover their emissions for the ozone season and that emissions are monitored and 
reported. 

Also, it is important to note that actions taken to reduce C02 emissions, like the 
deployment of zero-emitting generation, may also reduce ozone season NOx emissions. 

As states and utilities undertake the near- and longer-term planning for the Clean Power 
Plan, they will have the opportunity to consider how compliance with this rule can 
complement compliance strategies for the CPP. 

Finally, today's proposal would result in substantial public health benefits. 

Work with States (only in state script) 
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And that is exactly why we are here today. Today's proposal builds on federal and state 
partnerships to achieve clean, healthy air and behave as "good neighbors" and work to minimize 
their impact on neighboring states' air quality. 

In fact, this proposal was developed with substantial input from states- we've had a lot of 
productive dialogue with many of the people and organizations on today's call. 

Please let me know if you have any other suggestions. 

Thanks, 

-Nate 

-----Original Message----
From: Goffman, Joseph 
Sent: Monday, November 16,2015 9:18PM 
To: McCabe, Janet <McCabe.Janet@epa.gov> 
Cc: Millett, John <Millett.John@epa.gov>; Stewart, Lori <Stewart.Lori@epa.gov>; Jordan, 
Deborah <Jordan.Deborah@epa.gov>; Niebling, William <Niebling.William@epa.gov>; 
McMichael, Nate <McMichael.N ate@epa.gov> 
Subject: Re: CSAPR Update Rule Materials 

Q and A on the last point seems pretty good 

- Joseph Goffman 

Sent from my iPhone 

>On Nov 16,2015, at 9:15PM, McCabe, Janet <McCabe.Janet@epa.gov> wrote: 

> 

>I'm working my way through all these great materials. On the scripts--we should include 
details at the end about the comment period, public hearing, and where information is available 
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on the website. Also, with the states, I'd like to reference the back and forth we've had with them 
leading up to this proposal. Also, in both of them, but certainly the press one, I'd like to make 
some reference to the CPP, because we will surely be asked how these two rules interact. 

> 

>From: Millett, John 

>Sent: Monday, November 16,2015 4:24PM 

>To: McCabe, Janet; Goffman, Joseph; Stewart, Lori; Jordan, Deborah; Niebling, William 

> Cc: McMichael, Nate 

> Subject: FW: CSAPR Update Rule Materials 

> 

>Thanks to Nate for pulling all the latest docs together and drafting the scripts. 

> 

>Here's what's attached for the rollout tomorrow: 

> 

>External: 

>Fact Sheet 

> Press Release 

> 

>Internal: 

> Nifty Numbers 

> Rollout Plan 

>Q&A 

> Tick Tock/Call List 

> State Call Script 
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> Press Call Script 

> 

>And here's the timing: 

> 

>Tuesday, November 17 

>Morning 

> 

> Heads Up Calls 

> 

>9:00am 

> 

> Press Call Advisory Issued 

> 

>11:15am 

> 11:30 am 

> 

> Press Release Issued 

> Web updates go live 

> 

> 11:30 am 

> 

>Press Call 

> 

ED _000738_00002597 -00004 



> 12:15 pm 

> 

> Stakeholder call with states 

> 

> 

> 

>Thurs., November 19 

>Afternoon 

> 

> 

> 

> 

> Stakeholder calls/webinar TBD 

> 

> 

> 

> 

> 

> 
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PRESS CALL SCRIPT FOR 
CSAPRUPDATEPROPOSAL 

NOVEMBER 17, 2015 

Hi, everyone. Thanks for joining the call today. 

I'm happy to share another milestone in the EPA's long history of 

fulfilling our mission to protect people's health and the 

environment. 

Today we are proposing the Cross State Air Pollution Rule update 

to address the 2008 ozone standards, a proposal that would 

reduce summertime nitrogen oxides (NOx) emissions from power 

plants in 23 states in the eastern half of the U.S., providing up to 

1.2 billion dollars in health benefits to millions of Americans. 

Before I get into the meat of today's announcement, let me start 

by noting that this week marks the 25th anniversary of the 1990 

amendments to the clean air act. 

I think that this is an opportunity to take a second to look back at 

how far we've come over the last two and a half decades and to 

think about where we will be in the future, thanks to rules like the 

one we're proposing today. 

In 1990, issues like acid rain and ozone layer depletion were 

environmental issues that seemed almost insurmountable. 

Millions of Americans were living in areas that had unhealthy 

1 
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levels of carbon monoxide and millions more were living in areas 

with high levels of ground level ozone pollution, or smog, as well 

as high levels of a slew of other pollutants. 

Thanks to the combined efforts of state, local, tribal and federal 

governments, as well as innovative solutions from industry, we've 

made significant progress on almost all fronts. 

Today, our vehicles are cleaner than they have ever been, 

industries across the country have adopted pollution control 

technologies and Americans are breathing cleaner, healthier air. 

But there is still work to be done. We still have areas of the 

country that have high levels of pollution and the people living 

there have a right to healthy air. 

And that is exactly why we are here today. Today's proposal 

delivers on the Clean Air Act's promise that states should behave 

as "good neighbors" and work to minimize their impact on 

neighboring states' air quality. 

The CSAPR update would reduce air quality impacts of interstate 

transport of air pollution under the 2008 ozone standard. 

States and EPA have been working together closely to address 

this shared Clean Air Act obligation. 

2 
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In 2011 CSAPR established a framework for assisting states in 

attaining and maintaining national ambient air quality standards

NAAQS- which are reviewed and revised as necessary on a 

regular basis. 

Now that the CSAPR approach to define upwind state obligations 

under the "good neighbor provision" has been affirmed by the 

Supreme Court, today's proposed action would be our first 

application of this approach - addressing the 2008 ozone 

NAAQS. 

EPA supports the work that states are already doing to reduce 

ozone pollution and to develop State Implementation Plans 

(SIPs). 

However, EPA has an important backstop role in ensuring that 

pollution that crosses state lines is addressed. 

Today's proposal would give states and emissions sources an 

achievable and cost-effective path to quickly reduce emissions 

that impact the air quality of neighboring states. 

Specifically, EPA has determined that ozone season NOx 

emissions in 23 eastern states affect the ability of downwind 

states to attain and maintain the 2008 ozone NAAQS. 

This proposal would use an existing, familiar, and proven 

3 
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framework -- the 4-step CSAPR approach -- that sources can 

adapt quickly to achieve cost-effective reductions. 

In fact, our analysis shows that power plants in these states can 

quickly and affordably achieve NOx reductions that would make 

significant and timely improvements in ozone air quality for the 

2017 ozone season, 

They can do this by optimizing operation of existing pollution 

control technology, turning on existing pollution controls that are 

currently idled, upgrading to state-of-the-art low-NOx combustion 

controls, and shifting generation to lower-emitting power plants. 

To deliver these reductions as quickly as possible, EPA is 

proposing to adopt federal implementation plans, or FIPs, for 

each of the 23 states that may not have submitted approvable 

SIPs and whose emissions contribute to downwind ozone air 

quality problems. 

These FIPs update the existing CSAPR NOx ozone season 

emission budgets for electricity generating units and implement 

these budgets through the existing CSAPR NOx ozone season 

allowance trading program. 

Under a trading program, sources have significant flexibility in 

deciding how to meet emission reduction requirements. 

4 
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This program allows facilities to determine their own compliance 

path. 

The proposal does not make any unit-specific requirements 

except that facilities hold enough allowances to cover their 

emissions for the ozone season and that emissions are monitored 

and reported. 

Also, it is important to note that actions taken to reduce C02 

emissions, like the deployment of zero-emitting generation, may 

also reduce ozone season NOx emissions. 

As states and utilities undertake the near- and longer-term 

planning for the Clean Power Plan, they will have the opportunity 

to consider how compliance with this rule can complement 

compliance strategies for the CPP. 

Finally, today's proposal would result in substantial public health 

benefits. 

This proposal would deliver up to 1.2 billion dollars in public 

health benefits, far outweighing the estimated costs of $93 million 

per year and protecting the health and lives of millions of 

Americans. 

This proposal would reduce summertime NOx emissions from 

power plants in the East by 85,000 tons in 2017 compared to 

5 
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projections without the rule and 150,000 tons- more than 30o/o -

below 2014 emissions. 

And these aren't just numbers- these health benefits will have a 

very real impact on the lives of real people. 

We're talking about premature deaths prevented, reduced 

hospital and emergency room visits for people with asthma and 

other respiratory problems, and help for thousands of kids and 

adults with respiratory illness. 

For every dollar invested, American families would see up to $13 

in health benefits. 

This proposal will be out for public comment for 45 days after its 

publication in the Federal Register and we're encouraging all 

interested stakeholders to share their input. 

We will also hold a public hearing on December 17, 2015 in 

Washington, DC. 

So, as we think back on how much we've accomplished under the 

Clean Air Act over the years, it is inspiring to be part of proposals 

like this, which will be part of our clean air success story when we 

recognize future anniversaries. 

Thank you for calling in today. More information about the 

proposal can be found at EPA dot gov slash CSAPR. 

6 
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And with that, my staff and I will take a few questions. 

7 
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STATE STAKEHOLDER CALL SCRIPT FOR 
CSAPRUPDATEPROPOSAL 

NOVEMBER 17, 2015 

Thank you, Jack. 

Hi, everyone. Thanks for joining the call today. 

I'm happy to share another milestone in the EPA's long history of 

fulfilling our mission to protect people's health and the 

environment. 

Today we are proposing the Cross State Air Pollution Rule update 

to address the 2008 ozone standards, a proposal that would 

reduce summertime nitrogen oxides (NOx) emissions from power 

plants in 23 states in the eastern half of the U.S., providing up to 

1.2 billion dollars in health benefits to millions of Americans. 

Before I get into the meat of today's announcement, let me start 

by noting that this week marks the 25th anniversary of the 1990 

amendments to the Clean Air Act. 

The history of the Clean Air Act is full of examples of EPA and 

states working together to tackle America's air pollution 

challenges. 

In 1990, Millions of Americans were living in areas that had 

unhealthy levels of carbon monoxide and millions more were 

living in areas with high levels of ground level ozone pollution, or 

1 
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smog, as well as high levels of a slew of other pollutants. 

Thanks to the combined efforts of state, local, tribal and federal 

governments, as well as innovative solutions from industry, we've 

made significant progress on almost all fronts. 

But there is still work to be done. We still have areas of the 

country that have high levels of pollution and the people living 

there have a right to healthy air. 

And that is exactly why we are here today. Today's proposal 

builds on federal and state partnerships to achieve clean, healthy 

air and behave as "good neighbors" and work to minimize their 

impact on neighboring states' air quality. 

In fact, this proposal was developed with substantial input from 

states -we've had a lot of productive dialogue with many of the 

people and organizations on today's call. 

The CSAPR update would reduce air quality impacts of interstate 

transport of air pollution under the 2008 ozone standard. 

States and EPA have been working together closely to address 

this shared Clean Air Act obligation. 

In 2011 CSAPR established a framework for assisting states in 

attaining and maintaining national ambient air quality standards

NAAQS- which are reviewed and revised as necessary on a 

2 

ED_000738_00002599-00002 



regular basis. 

Now that the CSAPR approach to define upwind state obligations 

under the "good neighbor provision" has been affirmed by the 

Supreme Court, today's proposed action would be our first 

application of this approach - addressing the 2008 ozone 

NAAQS. 

EPA supports the work that states are already doing to reduce 

ozone pollution and to develop State Implementation Plans 

(SIPs). 

However, EPA has an important backstop role in ensuring that 

pollution that crosses state lines is addressed. 

Today's proposal would give states and emissions sources an 

achievable and cost-effective path to quickly reduce emissions 

that impact the air quality of neighboring states. 

Specifically, EPA has determined that ozone season NOx 

emissions in 23 eastern states affect the ability of downwind 

states to attain and maintain the 2008 ozone NAAQS. 

This proposal would use an existing, familiar, and proven 

framework -- the 4-step CSAPR approach -- that sources can 

adapt quickly to achieve cost-effective reductions. 

In fact, our analysis shows that power plants in these states can 

3 

ED_000738_00002599-00003 



quickly and affordably achieve NOx reductions that would make 

significant and timely improvements in ozone air quality for the 

2017 ozone season, 

They can do this by optimizing operation of existing pollution 

control technology, turning on existing pollution controls that are 

currently idled, upgrading to state-of-the-art low-NOx combustion 

controls, and shifting generation to lower-emitting power plants. 

To deliver these reductions as quickly as possible, EPA is 

proposing to adopt federal implementation plans, or FIPs, for 

each of the 23 states that may not have submitted approvable 

SIPs and whose emissions contribute to downwind ozone air 

quality problems. 

These FIPs update the existing CSAPR NOx ozone season 

emission budgets for electricity generating units and implement 

these budgets through the existing CSAPR NOx ozone season 

allowance trading program. 

Under a trading program, sources have significant flexibility in 

deciding how to meet emission reduction requirements. 

This program allows facilities to determine their own compliance 

path. 

The proposal does not make any unit-specific requirements 
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except that facilities hold enough allowances to cover their 

emissions for the ozone season and that emissions are monitored 

and reported. 

Also, it is important to note that actions taken to reduce C02 

emissions, like the deployment of zero-emitting generation, may 

also reduce ozone season NOx emissions. 

As states and utilities undertake the near- and longer-term 

planning for the Clean Power Plan, they will have the opportunity 

to consider how compliance with this rule can complement 

compliance strategies for the CPP. 

Finally, today's proposal would result in substantial public health 

benefits. 

This proposal would deliver up to 1.2 billion dollars in public 

health benefits, far outweighing the estimated costs of $93 million 

per year and protecting the health and lives of millions of 

Americans. 

This proposal would reduce summertime NOx emissions from 

power plants in the East by 85,000 tons in 2017 compared to 

projections without the rule and 150,000 tons- more than 30o/o -

below 2014 emissions. 

And these aren't just numbers- these health benefits will have a 

5 
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very real impact on the lives of real people. 

We're talking about premature deaths prevented, reduced 

hospital and emergency room visits for people with asthma and 

other respiratory problems, and help for thousands of kids and 

adults with respiratory illness. 

For every dollar invested, American families would see up to $13 

in health benefits. 

This proposal will be out for public comment for 45 days after its 

publication in the Federal Register. 

We always value the input that we get from states and tribes and 

definitely encourage you to share your input. 

We will also hold a public hearing on December 17, 2015 in 

Washington, DC. 

So, as we think back on how much we've accomplished under the 

Clean Air Act over the years, it is inspiring to be part of proposals 

like this, which will be part of our clean air success story when we 

recognize future anniversaries. 

Thank you for calling in today. More information about the 

proposal can be found at EPA dot gov slash CSAPR. 

And with that, my staff and I will take a few questions. 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; McMichael, Nate[McMichaei.Nate@epa.gov]; 
Millett, John[Millett.John@epa.gov]; Koerber, Mike[Koerber.Mike@epa.gov]; Page, 
Steve[Page.Steve@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov] 
From: Janet McCabe 
Sent: Tue 11/17/2015 1 :35:46 AM 
Subject: CSAPR UPDATE PR 11 16 jg 

A few more edits on top of Joe's. Thanks, all. 
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CONTACT: 

Enesta Jones 
Jones.enesta@epa.gov 

202-564-7873 

202-564-4355 

FOR IMMEDIATE RELEASE 

November 17, 2015 

EPA Proposes to Reduce Smog-Forming 
Pollution Transported Across State Lines 

WASHINGTON- The U.S. Environmental Protection Agency (EPA) is proposing updates to the 

agency's Cross-State Air Pollution Rule (CSAPR) to address interstate air quality impacts for the 

2008 ozone air quality standards. The proposed updates would reduce summertime emissions 

of oxides of nitrogen (NOx) from power plants that contribute to downwind ozone problems in 

the eastern half of the U.S. 

"This update will help protect the health and lives of millions of Americans by reducing 

exposure to ozone pollution, which is linked to serious public health effects including reduced 

lung function, asthma, emergency room visits and hospital admissions, and early death from 
respiratory and cardiovascular causes," said EPA Administrator Gina McCarthy. "The proposed 

updates support states' obligation to address air pollution that is carried across state lines." 

The Clean Air Act's "good neighbor" provision requires states- or, as a backstop, EPA- to 

address interstate transport of air pollution that affects the ability of downwind states to attain 

and maintain clean air standards. Under the "good neighbor" provision, states develop state 

implementation plans while EPA plays a backstop role by issuing federal implementation plans 

(FIPs) if a state fails to submit an approvable plan. Today's proposal provides the FIP that would 

apply if EPA's backstop obligation is triggered. States may choose to have their emissions 

sources controlled by the FIP rather than developing their own plan. 

Specifically, the proposed updates identify cuts in power plant NOx emissions in 23 states in the 
eastern half of the country that contribute significantly to downwind ozone air quality problems 

and can be achieved using existing, proven and cost-effective control technologies. The 

proposed cuts in NOx emissions would lead to significant improvements in air quality for the 

2017 ozone season. EPA is also proposing to adopt FIPs for each of the 23 states in the event 

that a state does not submit an approvable SIP. 

EPA estimates that the proposed CSAPR Update Rule will reduce NOx emissions from power 

plants in the East by 85,000 tons in 2017 compared to projections without the rule. By 2017, 

ED_000738_00002601-00001 



ozone season NOx emissions will be 150,000 tons lower than in 2014, a reduction of more than 
30 percent due to this proposal and other requirements already in effect. NOx emissions can 

react in the atmosphere to create ground-level ozone pollution, or smog. These pollutants can 

travel great distances, often crossing state lines and making it difficult for other states to meet 

and maintain the air quality standards for ozone that EPA establishes to protect public health. 

By reducing ozone exposure, the proposal would provide annual benefits of $700 million to 

$1.2 billion in 2017, far outweighing the estimated costs of $93 million. The proposal will 
provide climate-related co-benefits, estimated at around $23 million per year. For every dollar 

invested through the proposed CSAPR Update Rule, American families would see up to $13 in 

health benefits. 

These emission reductions would also improve visibility in national and state parks, and 
increase protection for sensitive ecosystems including Adirondack lakes and Appalachian 

streams, coastal waters and estuaries, and forests. 

The CSAPR, which was finalized in 2011, was designed to help states meet the 1997 ozone 
standards. Now that the CSAPR approach to define upwind state obligations under the "good 

neighbor provision" has been affirmed by the Supreme Court, the EPA is applying this approach 

to the 2008 ozone NAAQS to help states address transported ozone pollution problems under 
the strengthened standards. This proposal also responds to the July 2015 decision of the Court 

of Appeals for the D.C. Circuit and addresses the court's concerns regarding ozone season NOx 

emissions budgets for 11 states. 

EPA will accept comments for 45 days after publication in the Federal Register and will hold a 

public hearing on December 17, 2015 in Washington, DC. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Janet McCabei-·-·-·-·-·Piirsoil"iiHir.iviicy·-·-·-·-·1; 
millet.john[Millet.John@epa.gov]; Koerber, Mike[Koerber.Mike@epa'.-govYHarvey;-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
Reid[Harvey.Reid@epa.gov]; McMichael, Nate[McMichaei.Nate@epa.gov] 
Cc: Goffman, Joseph[Goffman.Joseph@epa.gov] 
From: Joseph Goffman 
Sent: Man 11/16/2015 11 :22:37 PM 
Subject: CSAPR-UR PR Edits 

A few more edits if time and band width permit. Helpful, but not life or death, so dispose of 

accordingly. Thanks. 

PS. My Outlook is not functioning; please use both my EPA and gmail address until I get this 

straightened out. 
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CONTACT: 

Enesta Jones 
Jones.enesta@epa.gov 

202-564-7873 

202-564-4355 

FOR IMMEDIATE RELEASE 

November 17, 2015 

EPA Proposes to Reduce Smog-Forming 
Pollution Transported Across State Lines 

WASHINGTON- The U.S. Environmental Protection Agency (EPA) is proposing updates to the 

agency's Cross-State Air Pollution Rule (CSAPR) to address interstate air quality impacts for the 

2008 ozone air quality standards. The proposed updates would reduce summertime emissions 

of oxides of nitrogen (NOx) from power plants that contribute to downwind ozone problems in 

the eastern half of the U.S. 

"This update will help protect the health and lives of millions of Americans by reducing 

exposure to ozone pollution, which is linked to serious public health effects including reduced 

lung function, asthma, emergency room visits and hospital admissions, and early death from 
respiratory and cardiovascular causes," said EPA Administrator Gina McCarthy. "The proposed 

updates support states' obligation to address air pollution that is carried across state lines." 

The Clean Air Act's "good neighbor" provision requires states- or, as a backstop, EPA- to 

address interstate transport of air pollution that affects the ability of downwind states to attain 

and maintain clean air standards. Under the "good neighbor" provision, states develop state 

implementation plans while EPA plays a backstop role by issuing federal implementation plans 

(FIPs) if a state fails to submit an approvable plan. Today's proposal provides the FIP that would 

apply if EPA's backstop obligation is triggered. States may choose to have their emissions 

sources controlled by the FIP rather than developing their own plan. 

Specifically, the proposed updates identify cuts in power plant NOx emissions in 23 states in the 
eastern half of the country that i) contribute significantly to downwind ozone air quality 

problems and ii) can be achieved using existing, proven and cost-effective control technologies. 

The proposed cuts in NOx emissions would lead to significant improvements in air quality for 

the 2017 ozone season. EPA is also proposing to adopt FIPs for each of the 23 states in the 

event that a state does not submit an approvable SIP. 

EPA estimates that the proposed CSAPR Update Rule will reduce NOx emissions from power 

plants in the East by 85,000 tons in 2017 compared to projections without the rule. By 2017, 
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ozone season NOx emissions will be 150,000 tons lower than in 2014, a reduction of more than 
30 percent. NOx emissions can react in the atmosphere to create ground-level ozone pollution, 

or smog. These pollutants can travel great distances, often crossing state lines and making it 

difficult for other states to meet and maintain the air quality standards for ozone that EPA 

establishes to protect public health. 

By reducing ozone exposure, the proposal would provide annual benefits of $700 million to 

$1.2 billion in 2017, far outweighing the estimated costs of $93 million. The proposal will 
provide climate-related co-benefits, estimated at around $23 million per year. For every dollar 

invested through the proposed CSAPR Update Rule, American families would see up to $13 in 

health benefits. 

These emission reductions would also improve visibility in national and state parks, and 
increase protection for sensitive ecosystems including Adirondack lakes and Appalachian 

streams, coastal waters and estuaries, and forests. 

The CSAPR, which was finalized in 2011, was designed to help states meet the 1997 ozone 
standards. Now that the CSAPR approach to define upwind state obligations under the "good 

neighbor provision" has been affirmed by the Supreme Court, the EPA is applying this approach 

to the 2008 ozone NAAQS to help states address transported ozone pollution problems under 
the strengthened standards. This proposal also responds to the July 2015 decision of the Court 

of Appeals for the D.C. Circuit and addresses the court's concerns regarding ozone season NOx 

emissions budgets for 11 states. 

EPA will accept comments for 45 days after publication in the Federal Register. There will also 

be a public hearing on December 17, 2015 in Washington, DC. 
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To: Knapp, Kristien[Knapp.Kristien@epa.gov]; Distefano, Nichole[DiStefano.Nichole@epa.gov]; 
Fritz, Matthew[Fritz.Matthew@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Niebling, 
William[Niebling.William@epa.gov]; Rupp, Mark[Rupp.Mark@epa.gov]; Shaw, 
Betsy[Shaw.Betsy@epa.gov]; Vaught, Laura[Vaught.Laura@epa.gov]; Wachter, 
Eric[Wachter.Eric@epa.gov]; Meiburg, Stan[Meiburg.Stan@epa.gov]; Pieh, 
Luseni[Pieh.Luseni@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov]; Scaggs, 
Ben[Scaggs.Ben@epa.gov]; Purchia, Liz[Purchia.Liz@epa.gov]; Harrison, 
Melissa[Harrison.Melissa@epa.gov]; Rennert, Kevin[Rennert.Kevin@epa.gov]; Morales, 
Esther[Morales.Esther@epa.gov]; Ragland, Micah[Ragland.Micah@epa.gov] 
Cc: Chappell, Regina[Chappeii.Regina@epa.gov]; Adams, Darryi[Adams.Darryl@epa.gov]; 
Baldwin, Mark[Baldwin .Mark@epa .gov]; Balserak, Pau I[Balserak. Paul@epa.gov]; Birgfeld, 
Erin[Birgfeld.Erin@epa.gov]; Bowles, Jack[Bowles.Jack@epa.gov]; Brooks, 
Phillip[Brooks.Phillip@epa.gov]; Brown, Stephanie N.[Brown.StephanieN@epa.gov]; Cook, 
Leila[cook.leila@epa.gov]; Cortelyou-Lee, Jan[Cortelyou-Lee.Jan@epa .gov]; Davis, 
Alison[Davis.Aiison@epa.gov]; Dennis, Allison[Dennis.AIIison@epa.gov]; Dibble, 
Christine[Dibble.Christine@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; Eagles, Tom[Eagles.Tom@epa.gov]; Edwards, 
Jonathan[Edwards.Jonathan@epa.gov]; Flynn, Mike[Fiynn.Mike@epa.gov]; Frank, 
Joyce[Frank.Joyce@epa.gov]; Free, Laura[Free.Laura@epa.gov]; Friedman, 
Kristina[Friedman.Kristina@epa.gov]; Grundler, Christopher[grundler.christopher@epa.gov]; Haman, 
Patricia[Haman.Patricia@epa.gov]; Hanley, Mary[Hanley.Mary@epa.gov]; Hengst, 
Benjamin[Hengst.Benjamin@epa.gov]; Henigin, Mary[Henigin.Mary@epa.gov]; Hufford, 
Drusilla[Hufford.Drusilla@epa.gov]; Ingram, Amir[lngram.Amir@epa.gov]; Jutras, 
Nathaniei[Jutras.Nathaniel@epa.gov]; Kenny, Shannon[Kenny.Shannon@epa.gov]; Kime, 
Robin[Kime.Robin@epa.gov]; Krieger, Jackie[Krieger.Jackie@epa.gov]; Hart, 
Daniei[Hart.Daniel@epa.gov]; Lewis, Josh[Lewis.Josh@epa.gov]; Lubetsky, 
Jonathan[Lubetsky.Jonathan@epa.gov]; Mackay, Cheryi[Mackay.Cheryl@epa.gov]; Maddox, 
Donald[Maddox.Donald@epa.gov]; Mazakas, Pam[Mazakas.Pam@epa.gov]; McMichael, 
Nate[McMichaei.Nate@epa.gov]; Mcquilkin, Wendy[Mcquilkin.Wendy@epa.gov]; Metzger, 
Philip[Metzger.Philip@epa.gov]; Milbourn, Cathy[Milbourn.Cathy@epa.gov]; Millett, 
John[Millett.John@epa.gov]; Morgan, Ruthw[morgan. ruthw@epa .gov]; Morin, Jeff[Morin .Jeff@epa .gov]; 
Morris, Stephanie[Morris.Stephanie@epa.gov]; Muellerleile, Caryn[Muellerleile.Caryn@epa.gov]; Sutton, 
Tia[sutton.tia@epa.gov]; Mylan, Christopher[Mylan.Christopher@epa.gov]; Noonan, 
Jenny[Noonan.Jenny@epa.gov]; Owens, Nicole[Owens.Nicole@epa.gov]; Page, 
Steve[Page.Steve@epa.gov]; Jones, Knolyn[Jones.Knolyn@epa.gov]; Emerson, 
Michaei[Emerson.Michael@epa.gov]; Pritchard, Eileen[Pritchard.Eileen@epa.gov]; Rimer, 
Kelly[Rimer.Kelly@epa.gov]; Rush, Alan[Rush.Aian@epa.gov]; Schillo, Bruce[Schillo.Bruce@epa.gov]; 
Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Scoville, Pat[Scoville.Pat@epa.gov]; Smith, 
Roxanne[Smith.Roxanne@epa.gov]; South, Peter[South.Peter@epa.gov]; Stewart, 
Lori[Stewart.Lori@epa.gov]; Walker, Jean[Walker.Jean@epa.gov]; Rodman, 
Sonja[Rodman.Sonja@epa.gov]; Washington, Stephanie[Washington.Stephanie@epa.gov]; Washington, 
Valerie[Wash ington .Valerie@epa .gov]; Wortman, Eric[Wortman. Eric@epa.gov]; Shenkman, 
Ethan[Shen kman. Ethan@epa.gov]; Lemon, Mollie[Lemon. Mollie@epa.gov]; Kim, 
Hyon[Kim.Hyon@epa.gov]; Hambrick, Amy[Hambrick.Amy@epa.gov]; Orlin, 
David[Orlin.David@epa.gov]; Gaines, Cynthia[Gaines.Cynthia@epa.gov]; Posteii-Giover, Eliska[Posteii
Giover.Eiiska@epa.gov]; Leavy, Jacqueline[Leavy.Jacqueline@epa.gov]; Naples, 
Eileen[Naples.Eileen@epa.gov]; McCoy, Britney[McCoy.Britney@epa.gov]; Lee, 
Michael[lee.michaelg@epa.gov]; Srinivasan, Gautam[Srinivasan.Gautam@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov]; Doster, Brian[Doster.Brian@epa.gov]; Smith, Kristi[Smith.Kristi@epa.gov]; 
Rodman, Sonja[Rodman.Sonja@epa.gov]; Lorang, Phii[Lorang.Phil@epa.gov]; Palma, 
Elizabeth[Palma.Eiizabeth@epa.gov]; VanLare, Paula[VanLare.Paula@epa.gov]; Kim, 
Hyon[Kim.Hyon@epa.gov] 
From: Klasen, Matthew 
Sent: Man 11/16/2015 10:41 :40 PM 
Subject: Signed - CSAPR Update for 2008 Ozone NAAQS 
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This evening, the Administrator signed the proposed rule titled "Cross-State Air Pollution Rule 
Update for the 2008 Ozone NAAQS" (SAN 5744). A copy of the signature page is attached. 

Matt Klasen 
U.S Environmental Protection Agency 
Special Assistant, Office of the Administrator 

WJC North 3313 

cell i-·-P·~-~~~-~-~i-P-~-i-~~-~Y--i 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) 
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Cross-State Air Pollution Rule Update for the 2008 Ozone NAAQS, 

Proposed Rule 

Page 267 of 347 

List of Subjects in 40 CFR Parts 52, 78, and 97. 
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To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Stewart, Lori[Stewart.Lori@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Jordan, Deborah[Jordan.Deborah@epa.gov]; Niebling, William[Niebling.William@epa.gov] 
From: Cyran, Carissa 
Sent: Man 11/16/2015 10:39:50 PM 
Subject: E-folder for Tuesday, November 17, 2015 

Hello, Janet, 

Please find below your calendar for Tuesday, November 171
h as well as several sets of 

documents, including CSAPR rollout material for your review. Have a great evening and see you 
tomorrow morning. 

7:05 am - 8:55 am American Airlines Flight from Indianapolis to DCA - Locator: 
NHGMD5 

9:00 am - 9:30 am Metro to EPA 

9:30 am - 10:30 am Montreal Protocol Follow-up Meeting -Administrator's Office 

10:45 am -11:15 am Management Roundtable- 5400 

11 :30 am - 12:00 pm HOLD - Press Call 
**Janet, your talking points** 

12:15 pm -12:45 pm HOLD- Press Call 
**Janet, your talking points** 

1 :00 pm - 2:00 pm CPP Check-in - 5400 

2:00 pm - 2:30 pm 
5400 

RS Meeting re: Helicopter Flyover with IR Camera of Uinta Basin-
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2:30 pm - 3:00 pm One on One with Steve Page- 5400; You will call Steve at 919-541-5297 

3:00 pm - 4:00 pm CPP Update Meeting -Aim Conference Room 

4:00 pm - 5:00 pm Discussion on Biogenic C02 Status and Next Steps - 5400 

5:00 pm - 5:30 pm Call with EPA/CARB re: VW- 5400 

5:30 pm - 6:00 pm One on One with William Niebling - 5400 

For Review 

CSPAR Rollout Material: 

External: Factsheet and Press Release 

Internal: Nifty Numbers, Rollout Plan, Q&A, Tick Tock/Call List 

Material for the meeting with Matt Fritz on Wednesday, November 181
h regarding: Outreach to 

Federal Agencies on Radon 

**Janet you will not be attending this meeting but ORIA wanted to ensure you were ok with the material 
being sent forward.** 

For Wednesday's CAAAC presentation (Material will be added to your final CAAAC binder as 
well): 

FYI- Here are a few other EPA presentations being given later on that day: 
A. Federal Tribal IAQ Healthy Homes Collaboration presentation (Presenter Chris Griffin at 3:15 pm) 
B. CEIP (Presenter Kevin Culligan or Tina Ndoh at 2:15pm) 
C. Ozone (Scott Mathias at 11:15 pm) 
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Anticipated Schedule for 2015 Ozone NAAQS Implementation Rules/Guidance/Tools 
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Emission statement rule, emission July 2014 Early 2020 (TBD) 
inventory, and Moderate area/OTR 
RACT SIPs 

Marginal area attainment date July 2015 Early 202 I (TBD) 
based on 2018-2020 data 

Attainment plans and July 2015 Early 2021 (TBD) 
demonstrations for initial 
Moderate areas 

Attainment plans and July2016 Early 2022 (TBD) 
demonstrations for initial Serious 
and above areas 

Moderate area SIPs for I I Early 2017 (TBD) 
reclassified Marginal areas 

Moderate area attainment date July 2018 Early 2024 (TBD) 
based on 2015-20 I 7 data based on 2021-2023 data 
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CONTACT: 

Enesta Jones 
Jones.enesta@epa.gov 

202-564-7873 

202-564-4355 

FOR IMMEDIATE RELEASE 

November 17, 2015 

EPA Proposes to Reduce Smog-Forming 
Pollution Transported Across State Lines 

WASHINGTON- The U.S. Environmental Protection Agency (EPA) is proposing updates to the 

agency's Cross-State Air Pollution Rule (CSAPR) to address interstate air quality impacts for the 

2008 ozone air quality standards. The proposed updates would reduce summertime emissions 

of oxides of nitrogen (NOx) from power plants that contribute to downwind ozone problems in 

the eastern half of the U.S. 

"This update will help protect the health and lives of millions of Americans by reducing 

exposure to ozone pollution, which is linked to serious public health effects including reduced 

lung function, asthma, emergency room visits and hospital admissions, and early death from 
respiratory and cardiovascular causes," said EPA Administrator Gina McCarthy. "The proposed 

updates support states' obligation to address air pollution that is carried across state lines." 

The Clean Air Act's "good neighbor" provision requires states- or, as a backstop, EPA- to 

address interstate transport of air pollution that affects the ability of downwind states to attain 

and maintain clean air standards. Under the "good neighbor" provision, states develop state 

implementation plans while EPA plays a backstop role by issuing federal implementation plans 

(FIPs) if a state fails to submit an approvable plan. Today's proposal provides the FIP that would 

apply if EPA's backstop obligation is triggered. States may choose to have their emissions 

sources controlled by the FIP rather than developing their own plan. 

Specifically, the proposed updates identify cuts in NOx emissions from power plants in 23 states 
in the eastern half of the country. Using existing, proven and cost-effective control technologies 

at power plants to cut NOx would lead to significant improvements in air quality for the 2017 

ozone season. EPA is also proposing to adopt FIPs for each of the 23 states that significantly 

contribute to downwind ozone air quality problems in the event that a state does not submit an 

approvable SIP. 

EPA estimates that the proposed CSAPR Update Rule will reduce NOx emissions from power 

plants in the East by 85,000 tons in 2017 compared to projections without the rule. By 2017, 
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ozone season NOx emissions will be 150,000 tons lower than in 2014, a reduction of more than 
30 percent. NOx emissions can react in the atmosphere to create ground-level ozone pollution, 

or smog. These pollutants can travel great distances, often crossing state lines and making it 

difficult for other states to meet and maintain the air quality standards for ozone that EPA 

establishes to protect public health. 

By reducing ozone exposure, the proposal would provide annual benefits of $700 million to 

$1.2 billion in 2017, far outweighing the estimated costs of $93 million. The proposal will 
provide climate-related co-benefits, estimated at around $23 million per year. For every dollar 

invested through the proposed CSAPR Update Rule, American families would see up to $13 in 

health benefits. 

These emission reductions would also improve visibility in national and state parks, and 
increase protection for sensitive ecosystems including Adirondack lakes and Appalachian 

streams, coastal waters and estuaries, and forests. 

The CSAPR, which was finalized in 2011, was designed to help states meet the 1997 ozone 
standards. Now that the CSAPR approach to define upwind state obligations under the "good 

neighbor provision" has been affirmed by the Supreme Court, the EPA is applying this approach 

to the 2008 ozone NAAQS to help states address transported ozone pollution problems under 
the strengthened standards. This proposal also responds to the July 2015 decision of the Court 

of Appeals for the D.C. Circuit and addresses the court's concerns regarding ozone season NOx 

emissions budgets for 11 states. 

EPA will accept comments for 45 days after publication in the Federal Register. There will also 

be a public hearing on December 17, 2015 in Washington, DC. 
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Cross-State Air Pollution Update Rule 

Q&A 
1. Why does the proposal only focus on the east and not propose to address interstate transport 

of ozone pollution in the west? 

CSAPR and previous federal transport rules, such as the NOx SIP Call and the Clean Air Interstate Rule 
(CAIR), addressed collective contributions of ozone pollution from states in the eastern U.S. These rules 
did not address contributions in the 11 western contiguous United States. There may be additional 

criteria to evaluate regarding collective contribution of transported air pollution in the West, such as 
those raised in EPA-state meetings to discuss approaches for determining how emissions in upwind 

states impact air quality in downwind states. Given that the near-term 2017 implementation timeframe 
constrains the opportunity to conduct evaluations of additional criteria, the EPA proposes to focus this 

rulemaking on eastern states. 

This focus does not relieve western states of obligations to address interstate transport under the Act. 
The EPA and western states, working together, should continue to evaluate interstate transport on a 
case-by-case basis. 

The EPA requests comment on its assessment to not include western states in this proposed rulemaking. 

2. Why 2017? That's too soon to make reductions. 

The proposal aligns analysis and compliance with relevant attainment dates for the 2008 ozone NAAQS, 

as required by the D.C. Circuit's decision in North Carolina v. EPA. EPA's final 2008 Ozone NAAQS SIP 
Requirements Rule set July, 2018, as the attainment deadline for ozone nonattainment areas currently 

designated as moderate, in accordance with the December 2014 D.C. Circuit's decision in NRDC v. EPA. 

Because July, 2018, falls during the 2018 ozone season, the 2017 ozone season will be the last full 
season from which data can be used to determine attainment by the July, 2018 deadline. 

North Carolina compels the EPA to identify feasible upwind reductions and implementation programs to 
achieve these reductions, to the extent possible, starting with the 2017 ozone season. We note that 

2017 also is responsive to downwind state desires to put reductions in place quickly. The 2017 
compliance date further is timely to address the D.C. Circuit's remand of certain CSAPR NOx ozone

season phase 2 emissions budgets, which are currently scheduled to go into effect in 2017. 

More information 

• In January, EPA provided preliminary modeling showing contributions to downwind 

attainment and maintenance problems in 2018. 

• However, subsequent to the start of the 2018 modeling, EPA issued the final 2008 

Ozone NAAQS SIP Requirements Rule, 80 FR 12264, 12268 (Mar. 6, 2015), which 

established the attainment deadline for ozone nonattainment areas currently 

designated as Moderate for the 2008 ozone NAAQS of July 2018. The EPA established 

this deadline in the 2015 Ozone SIP Requirements Rule after previously establishing a 
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deadline of December 31, 2018, that was vacated by the D.C. Circuit in Natural 

Resources Defense Council v. EPA, 777 F.3d 456 (D.C. Cir. 2014). In order to 

demonstrate attainment by the revised attainment deadline, the demonstration would 

have to be based on design values calculated using 2015 through 2017 ozone season 

data, since the July 2018 deadline does not afford a full ozone season of measured data. 

Therefore the EPA has adopted 2017 as the analytic year for the proposal. 

3. EPA just proposed a 2015 ozone NAAQS. Does that affect this rule? Will EPA issue another 

update to address the 2015 ozone NAAQS? 

Now that the litigation concerning the CSAPR rule finalized in July 2011 is concluded and the CSAPR 

approach has been affirmed, the EPA is applying this approach to additional NAAQS. 

This proposed rule to update CSAPR to address interstate emissions transport with respect to the 2008 
ozone NAAQS is an independent and distinct regulatory action and is not meant to address the CAA's 

good neighbor provision with respect to the strengthened 2015 ozone NAAQS. 

The EPA notes that emissions reductions taken under this rule to reduce interstate ozone transport, 

when finalized, will also help states attain and maintain the strengthened 2015 ozone NAAQS. It is too 

early, however, to speculate on what updates to CSAPR may be necessary for the 2015 NAAQS, since 
the update for the 2008 NAAQS is a proposed rule. 

The EPA is mindful of the need to address ozone transport for the 2015 ozone NAAQS. The statutory 

deadline for the EPA to finalize area designations is October 1, 2017. Further, good neighbor SIPs from 

states are due on October 1, 2018. To facilitate the implementation of the CAA good neighbor provision 

the EPA intends to provide information regarding steps 1 and 2 of the CSAPR framework in the fall of 
2016. In particular, the EPA expects to conduct modeling necessary to identify projected nonattainment 

and maintenance receptors and identify the upwind states that contribute significantly to these 

receptors. 

If states develop approvable transport SIPs (which they can do using the contribution data we provide) a 

backstop FIP will not be necessary. 

If a FIP is needed, we expect to be able to provide one expeditiously. EPA would again likely apply the 

CSAPR framework. 

4. Why didn't EPA include non-EGU sources in this proposal? Will the CSAPR framework always 

only apply to EGUs? 

EPA is currently focused on near-term electric-generating unit (EGU) NOx controls that can be 

implemented in time for the 2017 ozone season. 

There are cost-effective reductions available for power plants, and we must act quickly to ensure that 

these reductions are implemented by the 2017 moderate area attainment date that is in effect for the 

2008 standard. 
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At the same time EPA recognizes that there are potential cost-effective NOx reduction measures 

available from non-EGUs, and that these measures are an important part of the full transport remedy. 

EPA's current assessment, which we will take comment on in conjunction with the upcoming transport 

rule, is that these measures would not likely substantially reduce NOx by 2017, but should be fully 

considered for transport SIPs that will be needed to meet the 2015 standard (and, in parallel, to fully 

address the 2008 standard). 

We welcome feedback from states on the information we intend to present regarding the availability, 

costs, and timing of non-EGU measures, and intend to engage more fully on this with states in the near 

future. 

5. What are the jobs impacts of the proposal? 

The employment effects of this rule are modest and vary year by year. EPA examined employment 

impacts in the electricity generation and fuels sectors using methods that are detailed in the Regulatory 

Impact Analysis (see Chapter 5, section 5.4.3.2, Estimates of the Changes in Employment in Electricity 

Generation and Fuel Supply). There are employment impacts in both the electricity generation and fuels 

sectors, with modest gains and losses in both sectors as some companies upgrade and optimize existing 

NOx pollution control equipment to comply with the rule, and some generation is shifted from coal-fired 
EGUs to gas-fired units. 

6. What are the electricity price impacts of the proposal? 

Electricity price impacts of the proposed rule are well within normal price fluctuations. The effects of 

this proposal on retail electricity prices are modest increases and decreases, and vary year by year and 

by location. The Regulatory Impact Analysis (see Chapter 5, section 5.3.3, Impacts on Fuel Use, Prices 
and Generation Mix) describes the methods used to estimate the impact on retail electricity prices, and 

finds that the changes range from a decrease of 0.4 percent to an increase of 0.3 percent. Given these 

small price changes, the impact on consumer, commercial, and industrial annual electric bills is also 

small. 

7. Are you double-counting benefits? 

When EPA estimates the benefits for rules like the CSAPR Update Rule, EPA includes other rules such as 
the Clean Power Plan in the 11baseline." This means the costs and benefits of these other rules are 

already accounted for when we estimate the costs and benefits of the rule being proposed or finalized. 

So, the estimated CSAPR Update Rule benefits are the incremental benefits beyond those for any other 

rules already on the books. This has been the practice at EPA for many years under several 

Administrations. EPA strives to get the best available data, and we use peer-reviewed methods in 
accordance with peer-reviewed EPA guidelines, Executive Orders, and OMB requirements. EPA analyses 

go through rigorous and transparent processes of interagency and public review, and revision in 

response to comments. 

8. How many plants will retire because of this rule? 

Coal and natural gas will have an important role in a diverse U.S. energy mix for years to come. This 
proposal will not change that. 
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The proposal does not have any requirements for what particular facilities would need to do to comply 
with the proposal beyond holding allowances to cover their emissions for each compliance period. EPA 

is also not mandating the retirement of any coal plants. Each EGU owner/operator will have the 

flexibility to determine their own compliance path in way that reflects its particular circumstances. 

Power plants retire for many reasons, but the decision to retire a power plant is ultimately a business 

decision. 

EPA's analysis projects that compliance with this proposal would have a very small impact on the power 

sector. Specifically, EPA estimates that in 2017 coal use for electricity generation would change by less 

than 0.1 percent. 

9. How does this rule interact with the CPP? 

The CPP establishes interim and final C02 emission performance rates and statewide goals. States then 

develop and implement plans that ensure that the power plants in their state- either individually, 

together, or in combination with other measures- achieve these rates or goals. States will be required 
to submit a state plan, or an initial submittal with an extension request, by September 6, 2016. 
Complete state plans must be submitted no later than September 6, 2018. The interim rates and goals 

are assessed over the years 2022 to 2029 and the final C02 emission performance rates, rate-based 

goals, or mass-based goals are assessed for 2030 and after. 

Because the final deadline for states to submit complete plans under the CPP is September 2018 and 
because mandatory CPP reductions do not begin until the interim period (i.e., starting in 2022), the EPA 

does not anticipate significant interactions with the CPP and the near-term (i.e., starting in 2017) ozone 

season EGU NOx emission reduction requirements under this proposal. 

However, we note that actions taken to reduce C02 emissions (e.g., deployment of zero-emitting 

generation) may also reduce ozone season NOx emissions. To the extent that states or electric utilities 
consider emission reduction strategies to meet these two separate requirements- CPP and interstate 

ozone transport- in a coordinated manner, they may find efficiency gains in that actions to meet the 

CPP goals may also help meet interstate ozone transport requirements. 

We are also cognizant of the potential influence of addressing interstate ozone transport on the CPP. As 
states and utilities undertake the near- and longer-term planning that will be needed for the CPP, they 

will have the opportunity to consider how compliance with this rule can anticipate, or be consistent 

with, expected compliance strategies for the CPP. While some EGU NOx mitigation strategies, most 

notably shifting generation from higher-NOx emitting coal-fired units to lower NOx emitting NGCC units, 

can potentially also reduce C02 emissions, the EGU emissions analysis performed for this interstate 

transport action does not result in a notable difference in C02 emissions. However, EPA's results do not 

preclude states and utilities from considering these programs together. And, as the EPA has structured 
the interstate transport obligations that would be established by this proposal as requirements to limit 

aggregate affected EGU emissions and the EPA is not proposing to enforce source-specific emission 

reduction requirements, EGU owners have the flexibility to plan for compliance with the interstate 

ozone transport requirements in ways that are consistent with state and EGU strategies to reduce C02 

emissions for the Clean Power Plan. 
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With respect to concerns about potentially stranded investments1 in NOx control equipment, the EPA's 

budget-setting approach quantifies NOx reductions from upgrading combustion controls at coal-fired 

units. However, CSAPR's flexible compliance does not require that specific NOx controls be installed at 

any specific facilities, and we would not expect such controls to be installed on units that may not be 

economic to operate in the future. 

10. What is the status of good neighbor SIP submittals for the 23 states covered by the 

proposed CSAPR Update Rule? 

Fourteen states, subject to this proposal, have not submitted "complete" SIPs: 

Alabama, Arkansas, Iowa, Illinois, Kansas, Michigan, Mississippi, Missouri, North 

Carolina, Oklahoma, Pennsylvania, Tennessee, Virginia, and West Virginia. 

Eight states, subject to this proposal, have submitted SIPs: Maryland, New Jersey, New 

York, Ohio, Texas, Wisconsin, Louisiana and Indiana. EPA has not acted on these 

submittals. 

In 2013, EPA disapproved Kentucky's SIP submittal. 

11. When are we going to address the other remaining areas of litigation? When are you 

addressing the 502 remand? 

Various petitioners filed legal challenges in the D.C. Circuit to a supplemental rule that added five states 

to the CSAPR ozone-season trading program. Various petitioners also filed legal challenges in the D.C. 

Circuit to two 2012 rules making certain revisions to CSAPR. The court agreed to delay litigation in all 

three cases until the EME Homer City case was complete. The litigation on all three cases remains 

pending in the D.C. Circuit. 

EPA notes that the CSAPR Update Rule proposes to issue FIPs for all five states added to CSAPR in the 

December 2011 supplemental rule: Iowa, Michigan, Missouri, Oklahoma, and Wisconsin. The FIPs 

proposed in the CSAPR Update Rule incorporate revised emissions budgets that would replace the 

budgets finalized in the supplemental CSAPR rule to address the 1997 ozone NAAQS for these five states 

and would be effective for the 2017 ozone season. 

In EMf Homer City, the D.C. Circuit also remanded without vacatur the CSAPR 502 annual emissions 

budgets for four states (Alabama, Georgia, South Carolina, and Texas) for reconsideration. This proposal 

does not address the remand of these CSAPR phase 2 502 annual emissions budgets. The EPA intends to 

address the remand of the phase 2 502 annual emissions budgets separately. The existing CSAPR annual 

emissions budgets and implementation programs (CSAPR 502 annual and NOX annual requirements), 
which address interstate transport for the 1997 and 2006 PM2.5 NAAQS, continue to apply at this time. 

1 A potential stranded investment is an investment in an EGU NOX reduction strategy (e.g., combustion controls) 
for which the affected EGU retires before the investment is fully depreciated. 
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13. Why do the reductions EPA proposed for 2017 not constitute a full remedy? 

The proposed NOx emission reductions do not necessarily eliminate fully states' significant contribution 
to downwind air quality problemsYl However, the proposed emission reductions would provide a partial 

remedy to address these obligations and would result in important near-term reductions in ozone 

pollution that crosses state lines, thereby improving air quality impacts in downwind states. In 

conjunction with other federal and state actions, these requirements would assist downwind states in 

the eastern United States in attaining and maintaining the 2008 ozone standard. 

Given the unique circumstances surrounding the implementation of the 2008 ozone standard that have 
delayed state and EPA efforts to address interstate transport, at this time the EPA is focusing its efforts 
on the immediately available and cost-effective emission reductions that are achievable by the 2017 
ozone season. 

To evaluate full elimination of a state's significant contribution to nonattainment and interference with 

maintenance, EGU and non-EGU ozone season NOx reductions should both be evaluated. However, the 

EPA is not proposing to quantify non-EGU emissions reductions to address interstate ozone transport for 
the 2008 ozone NAAQS at this time because: (1) there is greater uncertainty in the non-EGU emission 

inventory estimates than for EGUs; and (2) there appear to be few non-EGU reductions that could be 
accomplished by the beginning of the 2017 ozone season. This is discussed in section VI of the proposal 
and in the Non-EGU NOx Mitigation Strategies TSD in the docket for the proposal. We intend to continue 
to collect information and undertake analysis for potential future emissions reductions at non-EGUs that 

may be necessary to fully quantify states' significant contributions in a future action. 

Modeling Projections and Results 

14. How did EPA develop these projections? 

• EPA performed photochemical air quality modeling to project ozone concentrations at 

air quality monitoring sites in 2017, and to estimate state-by-state contributions to 

those 2017 concentrations using 2011 and 2017 emissions inventories updated based 

on comments received on earlier drafts. 

• We then used the air quality modeling results, and the methods we used for Cross-State 

Air Pollution Rule, to identify ozone monitoring sites expected to have problems 

attaining or maintaining the 2008 ozone standards in 2017. 

• We used the contribution information to quantify projected interstate contributions 

from emissions in each upwind state to ozone concentrations at each identified 2017 

nonattainment and maintenance monitoring site in downwind states. 
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15. Will my comments on the NODA be reflected in EPA's proposed transport rule? 

• EPA provided an important opportunity to review the ozone transport modeling data 

that EPA used to address interstate air pollution transport for the 2008 ozone standards. 

These data include model inputs such as emissions, and model results including 

estimates of ambient ozone concentration and state contributions to those levels. EPA 

accepted public comment on these data through October 23, 2015 and will address 

them in our modeling for the final transport rule for the 2008 ozone standards. 
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FACT SHEET 

Proposed Cross-State Air Pollution Update Rule 

SUMMARY OF ACTION 
On November 16, 2015 the EPA proposed an update to the Cross-State Air Pollution 
Rule (CSAPR) ozone season program by issuing the CSAPR Update Rule. Starting in 2017, 

this proposal would reduce summertime emissions of oxides of nitrogen (NOx) from 

power plants in 23 states in the eastern half of the U.S., providing $1.2 billion in health 

benefits to millions of Americans. The CSAPR Update Rule would reduce air quality 

impacts of the interstate transport of air pollution on downwind areas' ability to meet 

the 2008 ozone standard, and it also responds to the July 2015 remand of certain CSAPR 
budgets by the United States Court of Appeals for the D.C. Circuit. This proposal 

supports states' obligations to address the problem of air pollution that is transported 

across state lines and helps address the Agency's role in backstopping states' obligations 

under the Clean Air Act. 

Proposed Cross-State Air Pollution Update Rule Region 

r--1 Stales Included in the Proposed CSAPR 
L______j Update Rule (23 states) 
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Benefits and Costs 
• Ozone is linked to a variety of serious public health effects. Exposure to ozone 

can harm the respiratory system (the upper airways and lungs) and aggravate 

asthma and other lung diseases. Evidence indicates ozone also is likely to be one 

of the many causes of asthma development. Exposure to ozone is linked to early 

death from respiratory and cardiovascular causes. 

• Emissions of NOx can react in the atmosphere to create ground-level ozone 

pollution, or smog. These pollutants can travel great distances, often crossing 

state lines and making it difficult for some states to meet or maintain the 

national clean air standards that protect public health and welfare. Reducing 

transport of these pollutants across state borders would help downwind states 

meet and maintain the health-based NAAQS for ozone. 

• In March 2008, to better protect the health and welfare of Americans, EPA 
strengthened the national air quality standards for ozone by setting an 8-hour 

standard at 75 parts per billion (ppb)- and, among other things, triggered states' 

obligation to reduce transported pollution that could affect downwind areas' 

ability to meet the standard. 

• Reducing the transport of ozone season NOx pollution that crosses state borders 

would help downwind states meet and maintain these standards. The EPA 

estimates that the proposed CSAPR Update Rule would reduce summertime NOx 

emissions from power plants in the East by 85,000 tons in 2017 compared to 
projections without the rule and 150,000 tons (over 30 percent) below 2014 

emissions. 

• By reducing ozone exposure, these cuts in emissions are expected to result in 

public health benefits worth an estimated $700 million to $1.2 billion (2011$) 

per year, far outweighing the estimated costs of $93 million per year. The rule 

would help prevent premature deaths, reduce hospital and emergency room 

visits for people with asthma and other respiratory problems, help thousands of 

children and adults from missing school and work due to respiratory illness, and 
decrease asthma aggravation for thousands of Americans. The proposal would 

result in climate-related co-benefits, estimated at around $23 million per year. 

• These emission reductions would also improve visibility in national and state 

parks, and increase protection for sensitive ecosystems including Adirondack 

lakes and Appalachian streams, coastal waters and estuaries, and forests. 

• For every dollar invested through the proposed CSAPR Update Rule, American 

families would see up to $13 in health benefits. 

• The effects of this proposed rule on employment and retail electricity prices are 
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modest and vary year by year. EPA analysis shows small employment gains and 

losses in both the electricity generation and fuels sectors as some companies 

upgrade and optimize existing NOx pollution control equipment to comply with 
the rule, and some generation is shifted from coal-fired electric generating units 

(EGUs) to gas-fired units. 

• EPA also projects that the proposed rule would have a minimal impact on 
electricity prices. Given the modest price changes expected under the proposed 

rule, the impact on consumer, commercial and industrial annual electric bills is 

also small. 

KEY FEATURES 

• The Clean Air Act's "good neighbor" provision requires states to address 
interstate transport of air pollution that affects the ability of downwind states to 

attain and maintain clean air standards. The "good neighbor" provision requires 

states to submit State Implementation Plans, or SIPs, that reduce pollution that 
contributes significantly to air quality impacts in downwind states. 

• The Clean Air Act gives EPA a backstop role to issue Federal Implementation 

Plans, as appropriate, in the event that states do not submit approvable SIPs. The 

proposed CSAPR Update Rule addresses this backstop role. 

• States and EPA have been working together closely to address the "good 
neighbor" provision. EPA supports the work that states are already doing to 

reduce ozone pollution and to develop State Implementation Plans (SIPs) to 

address the Clean Air Act "good neighbor" provision. Several states have 

submitted "good neighbor" SIPs for the 2008 ozone standards that we are 

currently reviewing and that may lead to approvable SIPs. 

• On June 30, 2015, EPA issued a final notice finding that a number of states have 
failed to submit "good neighbor" SIPs for the 2008 ozone standards. These 

findings established a 2-year deadline for the EPA to either approve a SIP or 

finalize a Federal Implementation Plan (FIP) that addresses the "good neighbor" 

requirement. States may choose to have their emissions sources controlled by 

the FIP rather than developing their own plan. For those states that have failed 

to submit an approvable plan or where EPA has disapproved the plan, the Clean 
Air Act requires the Agency to put in place Federal Implementation Plans (FIPs). 

• The proposed rule is a partial solution and may not fully address the problem of 

transported ozone pollution in the East. However, it would result in important 

reductions in ozone pollution that crosses state lines and, in conjunction with 

other federal and state actions, this proposal would assist downwind states in 
the eastern United States in attaining and maintaining the 2008 ozone standard. 

3 

ED_000738_00002620-00003 



• Today's proposal is focused on air pollution transport issues in the East but the 

EPA requests comment on whether to include western states in this rule. 

Applying the CSAPR 4-step approach 

• The CSAPR, finalized in July 2011, was designed to help states meet the 1997 

ozone NAAQS. Now that the CSAPR approach to define upwind state obligations 
under the "good neighbor" provision has been affirmed by the Supreme Court, 

the EPA is applying this 4-step approach to the 2008 ozone NAAQS. 

1. Identify downwind receptors that are expected to have problems 

attaining or maintaining clean air standards; 

2. Determine which upwind states contribute to these identified problems 
in amounts sufficient to "link" them to the downwind air quality problems; 

3. Identify upwind emissions that significantly contribute to downwind 

nonattainment or interfere with downwind maintenance of a standard by 

quantifying available upwind emission reductions and apportioning upwind 

responsibility among linked states; 

4. Adopt FIPs that require sources to reduce the identified upwind 
emissions via regional emissions allowance trading programs. 

• EPA has determined that ozone season NOx emissions in 23 eastern states1 affect 

the ability of downwind states to attain and maintain the 2008 ozone NAAQS. 

• This proposal focuses on the power sector because our analysis shows that, in 

contrast to other sectors, the power sector has a substantial amount of cost

effective NOx reductions that could be achieved by 2017. The proposed CSAPR 
Update Rule affects 3,047 electric generating units at 913 coal-, gas-, and oil

fired facilities in 23 states. 

• For the 2017 ozone season, EPA found that meaningful NOx reductions can be 
made quickly and affordably by optimizing operation of existing pollution control 

technology, turning on existing pollution controls that are currently idled, 

upgrading to state-of-the-art low-NOx combustion controls, and shifting 

generation to lower-emitting power plants. Because this proposal uses an 

existing, familiar, and proven framework, these sources can adapt quickly to 
achieve cost-effective reductions. 

• The EPA will continue to look at the availability, cost-effectiveness, and timing of 

emissions reductions from other sectors for potential inclusion in a future 

transport rule. 

1 Alabama, Arkansas, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maryland, Michigan, Mississippi, 
Missouri, New Jersey, New York, North Carolina, Ohio, Oklahoma, Pennsylvania, Tennessee, Texas, 
Virginia, West Virginia, Wisconsin 
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CSAPR NOx ozone season trading program 

• In order to update the existing CSAPR ozone season program as quickly as 

possible and deliver over a billion dollars in important public health benefits by 

the 2017 ozone season, EPA is proposing to adopt FIPs for each of the 23 states 
that may not have submitted approvable SIPs and whose emissions are projected 

to contribute to downwind ozone air quality problems. These FIPs would update 

the existing CSAPR NOx ozone season emission budgets for each state's fleet of 
electricity generating units (EGUs) and implement these budgets through the 

existing CSAPR NOxozone season allowance trading program. 

• Under a trading program, sources have significant flexibility in deciding how to 
meet emission reduction requirements. Using the CSAPR allowance trading 

program allows facility owner/operators to determine their own compliance 
path. EPA is proposing unit-level allowance allocations as part of this action. 

However, the proposal does not make any unit-specific requirements except that 

facilities hold enough allowances to cover their emissions for the ozone season 

and that emissions are monitored and reported in compliance with 40 CFR Part 

75. 

• Power sector emissions trading is a proven approach to addressing regional air 
pollution issues in a cost-effective way. EPA has over 20 years of experience 

implementing successful power sector trading programs, including programs to 

reduce ozone season NOx emissions. 

BACKGROUND 

• EPA issued the Cross-State Air Pollution Rule (CSAPR) in July 2011. As amended, 
CSAPR requires 28 states in the eastern half of the United States to significantly 

improve air quality by reducing power plant emissions that cross state lines and 

contribute to ozone and fine particle pollution in other states. CSAPR was 
scheduled to replace the Clean Air Interstate Rule starting on January 1, 2012. A 

number of petitioners challenged CSAPR in the D.C. Circuit in EME Homer City v. 
EPA (Case No. 11-1302), and the D.C. Circuit subsequently issued decisions that 

stayed and then vacated the rule before implementation began. On April 29, 

2014, the U.S. Supreme Court reversed the D.C. Circuit's vacatur, and on October 
23, 2014, the D.C. Circuit granted EPA's motion to lift the stay and shift the 

CSAPR compliance deadlines by three years. The EPA issued an interim final rule 

revising the compliance deadlines in its regulations, and CSAPR Phase I 
implementation began January 1, 2015 for annual programs and May 1, 2015 for 

the ozone season program, with Phase II to begin in 2017. 

• The April 2014 Supreme Court decision also remanded the CSAPR litigation to 

the D.C. Circuit, and on July 28, 2015, the D.C. Circuit remanded the ozone 
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season budgets for 11 states to EPA for reconsideration. In response to the D.C. 

Circuit remand in EME Homer City, EPA is proposing in today's rule to replace the 

Phase 2 CSAPR ozone season NOx emissions budgets for nine states (Maryland, 

New Jersey, New York, North Carolina, Ohio, Pennsylvania, Texas, Virginia, and 
West Virginia) with updated budgets designed to address interstate transport 

with respect to the 2008 ozone NAAQS. The proposal would also remove two 

states (South Carolina and Florida) from the CSAPR ozone season NOx trading 
program. 

• In preparation for issuing today's proposal, EPA conducted an extensive outreach 
process with our state partners to assess and gather feedback on the next steps 

to address interstate air pollution transport. 

o On January 22, 2015, EPA issued a memo and preliminary air quality 
modeling data to help states as they develop SIPs to address transport of 

air pollution for the 2008 ozone standards. 

o On April 8, 2015, EPA held a workshop in which states and EPA shared 

their understanding of actions that should be taken to address interstate 

ozone transport for the 2008 NAAQS under the "good neighbor" 

provision. 

o On July 23, 2015, EPA issued a Notice of Data Availability, providing the 

opportunity to review and comment on the Agency's updated air quality 

modeling data. EPA indicated in this NODA that the agency intended to 

use the data in applying Steps 1 and 2 of the CSAPR approach to develop 

the proposed updates to state budgets. 

HOW TO COMMENT 

• EPA will accept comments for 45 days after publication in the Federal Register. 

• Comments on the proposal, identified by Docket ID No. EPA-HQ-OAR-2015-0500, 
may be submitted by one of the following methods: 

o Federal eRulemaking portal: Follow the online instructions for submitting 

comments at ~=:.L...t_:_::_:_::_=-:_:.~==~~= 
o Email: Send your comments via electronic mail to'--'-"'-'-=_:._;:_ 

=-=-=~-===~-Include docket ID No. EPA-HQ-OAR-2015-0500 in the 
subject line of the message. 

o Fax: Fax your comments to: 202-566-9744. 

o Mail: Environmental Protection Agency, EPA Docket Center (EPA/DC), 

Mailcode 28221T, Attention Docket ID No. OAR-2015-0500, 1200 

Pennsylvania Avenue, NW., Washington, DC 20460. 

o Hand Delivery or Courier: Deliver your comments to: EPA Docket Center, 

Room 3334, 1301 Constitution Ave., NW, Washington, DC, 20004. Such 
deliveries are only accepted during the Docket's normal hours of 
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operation, and special arrangements should be made for deliveries of 

boxed information. 

• At the same time that EPA is issuing this proposal, the agency is publishing a 
Federal Register notice with details about the public hearing for the proposed 

CSAPR Update Rule. The hearing, scheduled for December 17, 2015 in 

Washington, D.C., provides interested parties the opportunity to present 
perspectives concerning the proposed action. You can learn more about the 

hearing and how to register in the Federal Register notice and online at: 

FOR MORE INFORMATION 
• To read or download a copy of the proposed rule, go to 

or (EPA's electronic public docket and comment 

system). The proposed rule is also available in hardcopy at the EPA Docket 

Center's Public Reading Room. Materials for this proposed action can be 
accessed using Docket ID No. EPA - HQ - OAR - 2015 - 0500. 

• For further information about the proposed action, contact Mr. David Risley of 
EPA's Office of Atmospheric Programs, Clean Air Markets Division, at (202) 343-

9177 or bye - mail at:_;_;;:;_;~=~'-'--==;;:;_;;_· 
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PRESS CALL SCRIPT FOR 
CSAPRUPDATEPROPOSAL 

NOVEMBER 17, 2015 

Hi, everyone. Thanks for joining the call today. 

I'm happy to share another milestone in the EPA's long history of 

fulfilling our mission to protect people's health and the 

environment. 

Today we are proposing the Cross State Air Pollution Rule update 

to address the 2008 ozone standards, a proposal that would 

reduce summertime nitrogen oxides (NOx) emissions from power 

plants in 23 states in the eastern half of the U.S., providing up to 

1.2 billion dollars in health benefits to millions of Americans. 

Before I get into the meat of today's announcement, let me start 

by noting that this week marks the 25th anniversary of the 1990 

amendments to the clean air act. 

I think that this is an opportunity to take a second to look back at 

how far we've come over the last two and a half decades and to 

think about where we will be in the future, thanks to rules like the 

one we're proposing today. 

In 1990, issues like acid rain and ozone layer depletion were 

environmental issues that seemed almost insurmountable. 

Millions of Americans were living in areas that had unhealthy 
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levels of carbon monoxide and millions more were living in areas 

with high levels of ground level ozone pollution, or smog, as well 

as high levels of a slew of other pollutants. 

Thanks to the combined efforts of state, local, tribal and federal 

governments, as well as innovative solutions from industry, we've 

made significant progress on almost all fronts. 

Today, our vehicles are cleaner than they have ever been, 

industries across the country have adopted pollution control 

technologies and Americans are breathing cleaner, healthier air. 

But there is still work to be done. We still have areas of the 

country that have high levels of pollution and the people living 

there have a right to healthy air. 

And that is exactly why we are here today. Today's proposal 

delivers on the Clean Air Act's promise that states should behave 

as "good neighbors" and work to minimize their impact on 

neighboring states' air quality. 

The CSAPR update would reduce air quality impacts of interstate 

transport of air pollution under the 2008 ozone standard. 

States and EPA have been working together closely to address 

this shared Clean Air Act obligation. 
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In 2011 CSAPR established a framework for assisting states in 

attaining and maintaining national ambient air quality standards

NAAQS- which are reviewed and revised as necessary on a 

regular basis. 

Now that the CSAPR approach to define upwind state obligations 

under the "good neighbor provision" has been affirmed by the 

Supreme Court, today's proposed action would be our first 

application of this approach - addressing the 2008 ozone 

NAAQS. 

EPA supports the work that states are already doing to reduce 

ozone pollution and to develop State Implementation Plans 

(SIPs). 

However, EPA has an important backstop role in ensuring that 

pollution that crosses state lines is addressed. 

Today's proposal would give states and emissions sources an 

achievable and cost-effective path to quickly reduce emissions 

that impact the air quality of neighboring states. 

Specifically, EPA has determined that ozone season NOx 

emissions in 23 eastern states affect the ability of downwind 

states to attain and maintain the 2008 ozone NAAQS. 

This proposal would use an existing, familiar, and proven 
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framework -- the 4-step CSAPR approach -- that sources can 

adapt quickly to achieve cost-effective reductions. 

In fact, our analysis shows that power plants in these states can 

quickly and affordably achieve NOx reductions that would make 

significant and timely improvements in ozone air quality for the 

2017 ozone season, 

They can do this by optimizing operation of existing pollution 

control technology, turning on existing pollution controls that are 

currently idled, upgrading to state-of-the-art low-NOx combustion 

controls, and shifting generation to lower-emitting power plants. 

To deliver these reductions as quickly as possible, EPA is 

proposing to adopt federal implementation plans, or FIPs, for 

each of the 23 states that may not have submitted approvable 

SIPs and whose emissions contribute to downwind ozone air 

quality problems. 

These FIPs update the existing CSAPR NOx ozone season 

emission budgets for electricity generating units and implement 

these budgets through the existing CSAPR NOx ozone season 

allowance trading program. 

Under a trading program, sources have significant flexibility in 

deciding how to meet emission reduction requirements. 
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This program allows facilities to determine their own compliance 

path. 

The proposal does not make any unit-specific requirements 

except that facilities hold enough allowances to cover their 

emissions for the ozone season and that emissions are monitored 

and reported. 

Finally, today's proposal would substantial public health benefits. 

This proposal would deliver up to 1.2 billion dollars in public 

health benefits, far outweighing the estimated costs of $93 million 

per year and protecting the health and lives of millions of 

Americans. 

This proposal would reduce summertime NOx emissions from 

power plants in the East by 85,000 tons in 2017 compared to 

projections without the rule and 150,000 tons- more than 30o/o -

below 2014 emissions. 

And these aren't just numbers- these health benefits will have a 

very real impact on the lives of real people. 

We're talking about premature deaths prevented, reduced 

hospital and emergency room visits for people with asthma and 

other respiratory problems, and help for thousands of kids and 

adults with respiratory illness. 
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For every dollar invested, American families would see up to $13 

in health benefits. 

So, as we think back on how much we've accomplished under the 

Clean Air Act over the years, it is inspiring to be part of proposals 

like this, which will be part of our clean air success story when we 

recognize future anniversaries. 

Thank you for calling in today, and with that, my staff and I will 

take a few questions. 
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STATE STAKEHOLDER CALL SCRIPT FOR 
CSAPRUPDATEPROPOSAL 

NOVEMBER 17, 2015 

Thank you, Jack. 

Hi, everyone. Thanks for joining the call today. 

I'm happy to share another milestone in the EPA's long history of 

fulfilling our mission to protect people's health and the 

environment. 

Today we are proposing the Cross State Air Pollution Rule update 

to address the 2008 ozone standards, a proposal that would 

reduce summertime nitrogen oxides (NOx) emissions from power 

plants in 23 states in the eastern half of the U.S., providing up to 

1.2 billion dollars in health benefits to millions of Americans. 

Before I get into the meat of today's announcement, let me start 

by noting that this week marks the 25th anniversary of the 1990 

amendments to the clean air act. 

The history of the clean air act is full of examples of epa and 

states working together to tackle america's air pollution 

challenges. 

Thanks to the work that we and the states have done over the 

years, our air quality has improved dramatically. 

In 1990, Millions of Americans were living in areas that had 
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unhealthy levels of carbon monoxide and millions more were 

living in areas with high levels of ground level ozone pollution, or 

smog, as well as high levels of a slew of other pollutants. 

Thanks to the combined efforts of state, local, tribal and federal 

governments, as well as innovative solutions from industry, we've 

made significant progress on almost all fronts. 

But there is still work to be done. We still have areas of the 

country that have high levels of pollution and the people living 

there have a right to healthy air. 

And that is exactly why we are here today. Today's proposal 

builds on federal and state partnerships to achieve clean, healthy 

air and behave as "good neighbors" and work to minimize their 

impact on neighboring states' air quality. 

The CSAPR update would reduce air quality impacts of interstate 

transport of air pollution under the 2008 ozone standard. 

States and EPA have been working together closely to address 

this shared Clean Air Act obligation. 

In 2011 CSAPR established a framework for assisting states in 

attaining and maintaining national ambient air quality standards

NAAQS- which are reviewed and revised as necessary on a 

regular basis. 
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Now that the CSAPR approach to define upwind state obligations 

under the "good neighbor provision" has been affirmed by the 

Supreme Court, today's proposed action would be our first 

application of this approach - addressing the 2008 ozone 

NAAQS. 

EPA supports the work that states are already doing to reduce 

ozone pollution and to develop State Implementation Plans 

(SIPs). 

However, EPA has an important backstop role in ensuring that 

pollution that crosses state lines is addressed. 

Today's proposal would give states and emissions sources an 

achievable and cost-effective path to quickly reduce emissions 

that impact the air quality of neighboring states. 

Specifically, EPA has determined that ozone season NOx 

emissions in 23 eastern states affect the ability of downwind 

states to attain and maintain the 2008 ozone NAAQS. 

This proposal would use an existing, familiar, and proven 

framework -- the 4-step CSAPR approach -- that sources can 

adapt quickly to achieve cost-effective reductions. 

In fact, our analysis shows that power plants in these states can 

quickly and afford ably achieve NOx reductions that would make 
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significant and timely improvements in ozone air quality for the 

2017 ozone season, 

They can do this by optimizing operation of existing pollution 

control technology, turning on existing pollution controls that are 

currently idled, upgrading to state-of-the-art low-NOx combustion 

controls, and shifting generation to lower-emitting power plants. 

To deliver these reductions as quickly as possible, EPA is 

proposing to adopt federal implementation plans, or FIPs, for 

each of the 23 states that may not have submitted approvable 

SIPs and whose emissions contribute to downwind ozone air 

quality problems. 

These FIPs update the existing CSAPR NOx ozone season 

emission budgets for electricity generating units and implement 

these budgets through the existing CSAPR NOx ozone season 

allowance trading program. 

Under a trading program, sources have significant flexibility in 

deciding how to meet emission reduction requirements. 

This program allows facilities to determine their own compliance 

path. 

The proposal does not make any unit-specific requirements 

except that facilities hold enough allowances to cover their 
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emissions for the ozone season and that emissions are monitored 

and reported. 

Finally, today's proposal would substantial public health benefits. 

This proposal would deliver up to 1.2 billion dollars in public 

health benefits, far outweighing the estimated costs of $93 million 

per year and protecting the health and lives of millions of 

Americans. 

This proposal would reduce summertime NOx emissions from 

power plants in the East by 85,000 tons in 2017 compared to 

projections without the rule and 150,000 tons- more than 30o/o -

below 2014 emissions. 

And these aren't just numbers- these health benefits will have a 

very real impact on the lives of real people. 

We're talking about premature deaths prevented, reduced 

hospital and emergency room visits for people with asthma and 

other respiratory problems, and help for thousands of kids and 

adults with respiratory illness. 

For every dollar invested, American families would see up to $13 

in health benefits. 

So, as we think back on how much we've accomplished under the 

Clean Air Act over the years, it is inspiring to be part of proposals 
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like this, which will be part of our clean air success story when we 

recognize future anniversaries. 

Thank you for calling in today, and with that, my staff and I will 

take a few questions. 
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Cross-State Air Pollution Update Rule Rollout Plan 

Summary of Action 
On November 16, 2015 the EPA proposed an update to the Cross-State Air Pollution Rule (CSAPR) ozone 

season program by issuing the CSAPR Update Rule. Starting in 2017, this proposal would reduce 

summertime nitrogen oxides (NOx) emissions from power plants in 23 states in the eastern half of the 
U.S., providing $1.2 billion in health benefits to millions of Americans. The CSAPR Update Rule would 

address air quality impacts of interstate transport of air pollution under the 2008 ozone standard and 

responds to the July 2015 remand of certain CSAPR budgets by the United States Court of Appeals for 

the D.C. Circuit. This proposal supports states' obligations to address the problem of air pollution that is 

transported across state lines and helps address the agency's backstop role under the Clean Air Act. 

Statement 
Reducing the transport of ozone season NOx pollution that crosses state borders would help downwind 

states meet and maintain national ozone standards designed to protect the health and welfare of 

Americans. The EPA estimates that the proposed CSAPR Update Rule would reduce summertime NOx 

emissions from power plants in the East by 85,000 tons in 2017 compared to projections without the 

rule and 150,000 tons (more than 30%) below 2014 emissions. 

By reducing ozone exposure, these cuts in emissions are expected to result in public health benefits 

worth an estimated $700 million to $1.2 billion (2011$) per year, far outweighing the estimated costs of 

$93 million per year. The rule would help prevent premature deaths, reduce hospital and emergency 

room visits for people with asthma and other respiratory problems, help thousands of kids and adults 

from missing school and work due to respiratory illness, and decrease asthma aggravation for thousands 
of Americans. The proposal would result in climate-related co-benefits, estimated at around $23 million 

per year. These emission reductions would also improve visibility in national and state parks, and 

increase protection for sensitive ecosystems including Adirondack lakes and Appalachian streams, 

coastal waters and estuaries, and forests. 

For every dollar invested through the proposed CSAPR Update Rule, American families would see up to 

$13 in health benefits. 

Ozone is linked to a variety of serious public health effects, including reduced lung function, asthma 

attacks, asthma development, emergency room visits and hospital admissions, and early death from 

respiratory and cardiovascular causes. 

Emissions of NOx can react in the atmosphere to create ground-level ozone pollution, or smog. These 
pollutants can travel great distances, often crossing state lines and making it difficult for some states to 

meet or maintain the national clean air standards that Congress directed EPA to establish to protect 

public health. Reducing transport of these pollutants across state borders would help downwind states 

meet and maintain the health-based NAAQS for ozone. 

The CSAPR, finalized in July 2011, was designed to help states meet the 1997 ozone NAAQS. Now that 
the CSAPR approach to define upwind state obligations under the 11good neighbor provision" has been 

affirmed by the Supreme Court, the EPA is applying this approach to the 2008 ozone NAAQS. 

This proposal also responds to the July 2015 remand of 11 CSAPR state budgets by the United States 
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Court of Appeals for the D.C. Circuit. 

Key Messages 
• Delivers $1.2 billion in public health benefits, protecting the health and lives of millions of 

Americans by reducing air pollution in the East 
o In March 2008, to better protect the health and welfare of Americans, EPA 

strengthened the national air quality standards for ozone by setting an 8-hour standard 

at 75 parts per billion (ppb). 

o Twelve areas in the eastern U.S. are anticipated to have problems attaining or 

maintaining these standards by 2017. 

o NOx emissions react in the atmosphere to form ground-level ozone, or smog, which is 

transported long distances, often crossing state lines and making it difficult for a 

number of states to meet or maintain national clean air standards. 

o Reducing the transport of ozone season NOx pollution that crosses state borders would 

help downwind states meet and maintain these standards. The EPA estimates that the 
proposed CSAPR Update Rule would reduce summertime NOx emissions from power 

plants in the East by 85,000 tons in 2017 compared to projections without the rule and 

150,000 tons (more than 30%) below 2014 emissions. 

o These reductions are expected to result in public health benefits worth an estimated 

$700 million to $1.2 billion (2011$) per year, far outweighing the estimated costs of $93 

million per year. The rule would help prevent premature deaths, reduce hospital and 

emergency room visits for people with asthma and other respiratory problems, help 
thousands of kids and adults from missing school and work due to respiratory illness, 

and decrease asthma aggravation for thousands of Americans. 

o For every dollar invested through the proposed CSAPR Update Rule, American families 

would see up to $13 in health benefits. 

• Supports states' obligations to address interstate transport of air pollution and helps address 
the agency's backstop role under the Clean Air Act. 

o The Clean Air Act's "good neighbor" provision requires states to address interstate 

transport of air pollution that affects the ability of downwind states to attain and 

maintain clean air standards. The 11good neighbor" provision requires states to submit 

State Implementation Plans, or SIPs, that reduce pollution that contributes significantly 

to air quality impacts in downwind states. 

o The Clean Air Act gives EPA a backstop role to issue Federal Implementation Plans, as 

appropriate, in the event that states do not submit approvable SIPs. The proposed 

update addresses this backstop role. 

o States and EPA have been working together closely to address this shared Clean Air Act 

obligation. EPA supports the work that states are already doing to reduce ozone 

pollution and to develop State Implementation Plans (SIPs). 
o Some state efforts may lead to approvable SIPs. But, for those states with overdue SIPs 

or that fail to submit an approvable plan, EPA has a Clean Air Act obligation to put in 

place Federal Implementation Plans (FIPs). 

o In conjunction with other federal and state actions, this proposal would assist 

downwind states in the eastern United States in attaining and maintaining the 2008 

ozone standard. 

o While the proposed rule is a partial solution and may not fully address the problem of 
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transported ozone pollution in the East, it would result in important reductions in ozone 
pollution that crosses state lines, improving air quality in downwind states. 

• Provides states and sources with an achievable and cost-effective path to quickly reduce 
emissions 

o EPA has determined that ozone season NOx emissions in 23 eastern states affect the 

ability of downwind states to attain and maintain the 2008 ozone NAAQS. 

o Because this proposal uses an existing, familiar, and proven framework (the 4-step 

CSAPR approach), sources can adapt quickly to achieve cost-effective reductions. In fact, 

EPA analysis shows that power plants in these states can quickly and affordably achieve 

NOx reductions that would make significant and timely improvements in ozone air 

quality for the 2017 ozone season. 
o EPA found that for the 2017 ozone season, meaningful NOx reductions can be made 

quickly and affordably by optimizing operation of existing pollution control technology, 
turning on existing pollution controls that are currently idled, upgrading to state-of-the

art low-NOx combustion controls, and shifting generation to lower-emitting power 

plants. 

o In order to update the CSAPR ozone season program as quickly as possible and deliver 

over a billion dollars in important public health benefits by the 2017 ozone season, EPA 

is proposing to adopt federal implementation plans, or Fl Ps, for each of the 23 states 

that may not have submitted approvable SIPs and whose emissions contribute to 
downwind ozone air quality problems. These FIPs update the existing CSAPR NOx ozone 

season emission budgets for electricity generating units (EGUs) and implement these 

budgets through the existing CSAPR NOx ozone season allowance trading program. 

o Under a trading program, sources have significant flexibility in deciding how to meet 

emission reduction requirements. Using the CSAPR allowance trading program allows 

facility owner/operators to determine their own compliance path. The proposal does 

not make any unit-specific requirements except that facilities hold enough allowances to 
cover their emissions for the ozone season and that emissions are monitored and 

reported in compliance with 40 CFR Part 75. 

o Power sector emissions trading is a proven approach to addressing regional air pollution 

issues in a cost-effective way. EPA has over 20 years of experience implementing 

successful power sector trading programs, including programs to reduce ozone season 

NOx emissions. 

• Uses an existing, familiar framework to address a newer transport problem 
o With CSAPR, we finalized an enduring framework for assisting states in attaining and 

maintaining the NAAQS into the future as standards were revised. Now that the CSAPR 

approach to define upwind state obligations under the 11good neighbor provision" has 

been affirmed by the Supreme Court, the EPA is applying this approach to the 2008 
ozone NAAQS. 

o This proposal is the first time that EPA has updated an existing program to address a 

new air quality target. This is the same framework that EPA applied to address interstate 

ozone transport under the older 1997 ozone standard in the CSAPR, finalized in July 

2011. 
o The proposal provides certainty to states and controlled sources. On this 251

h 

anniversary of the 1990 Clean Air Act, this proposed rule shows that the Act continues 
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to provide a solid foundation for improving air quality and protecting the health and 
welfare of Americans. 

• Responds to the court 
o The proposed CSAPR Update Rule also responds to the D.C. Circuit's remand of the 

Phase 2 ozone season NOx emissions budgets for 11 states in its July 2015 EME Homer 

City decision, in most cases by proposing revised ozone season NOx emissions budgets 

for those states. 

o The proposal replaces the CSAPR NOx budgets for nine states (Maryland, New Jersey, 

New York, North Carolina, Ohio, Pennsylvania, Texas, Virginia, and West Virginia) with 

updated budgets designed to address interstate transport with respect to the 2008 

ozone NAAQS and removes two states (South Carolina and Florida) from the CSAPR 
ozone season NOx trading program. 

Tick Tock: 
Monday, November 16 

Morning Rule is Signed 
Afternoon/Evening Heads Up Calls Begin 

Tuesday, November 17 
Morning 

9:00am 

11:15 am 
11:30 am 

11:30 am 

Afternoon 

Thurs., November 19 
Afternoon 

Materials 
External 

• Press release 

• Fact sheet 

• Web updates 

Heads Up Calls Continue 

Press Call Advisory Issued 

Press Release Issued 
Web updates go live 

Press Call 

Stakeholder call with states 

Stakeholder calls/webinar TBD 

o TR2 page, new content and organization 

o Air Transport page, re-organized 

o CSAPR page What's New Box, updates throughout 

o Airmarkets page What's New Box 

• Interactive Story Map of Affected Sources and States or pdf map of sources and Indian country 

Internal 

• Tick tack I Call list 

• Nifty numbers 

• Q&A 
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• Press/stakeholder scripts 

• Heads up call script 

Anticipated Reaction 
Overall, EPA expects mixed reaction to this rule. 

Environmental groups and health NGOs -will likely be supportive of the emission reductions and 
expected air quality improvements that will be achieved but may see need for more and will want to 

know that this is part of an integrated power sector strategy. They may have concerns about the 

geographic scope to which the rule applies and the legality of trading. 

Industry- Power sector groups generally accept proposed control levels as long as trading is permitted, 

but may believe some portion of the reductions should be delayed until future ozone and PM2.s 
standards are re-evaluated. These groups will want to know that this is part of an overall utility strategy 

to counteract uncertainty. Non-power sector sources will be happy to be excluded in this proposal, but 

may be unhappy to hear that we are still considering them for reductions in the future. 

State and Local Agencies -States should be eager for a rule to combat current uncertainty and to 

address long-standing transport issues. While many have expressed support for emissions trading to 
the extent allowed under the CAA, some will favor a direct control approach to ensure that transport 

issues in their jurisdictions are addressed. Some states will not be happy with the decision to exclude 

non-EGU sources from the proposal. 

Tribes- should be pleased with the broad reductions in emissions but may want EPA to more directly 

assess impacts to their communities (for example, linkages from all upwind sources, including the state 
in which they reside). Tribes will likely request consultation for the final rule. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Stewart, Lori[Stewart. Lori@epa .gov]; Jordan, Deborah [Jordan .Deborah@epa.gov]; Niebling, 
William[Niebling.William@epa.gov] 
Cc: McMichael, Nate[McMichaei.Nate@epa.gov] 
From: Millett, John 
Sent: Man 11/16/2015 9:24:49 PM 
Subject: FW: CSAPR Update Rule Materials 

External: 

Fact Sheet 

Press Release 

Internal: 

Nifty Numbers 

Rollout Plan 

Q&A 

Tick Tock/Call List 

State Call Script 

Press Call Script 
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Tuesday, November 17 

Morning 
9:00am 
11:15 am 

11:30 am 
11:30 am 
12:15 pm 

Thurs., November 19 

Afternoon 

Heads Up Calls 
Press Call Advisory Issued 
Press Release Issued 

Web updates go live 
Press Call 
Stakeholder call with states 

Stakeholder calls/webinar TBD 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Joseph Goffman 
Man 11/16/20151:39:05AM 
USE THIS ONE-- CSAPR Update Rule Edits and Comments 

Sorry, I forgot I renamed my file back to CSAPR Update Rule from CPP 2. 
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To: Millett, John[Millett.John@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov]; Koerber, 
Mike[Koerber.Mike@epa.gov]; Page, Steve[Page.Steve@epa.gov]; Harvey, Reid[Harvey.Reid@epa.gov] 
From: Janet McCabe 
Sent: Man 11/16/2015 1:23:49 AM 
Subject: CSAPR 2 PR 11 13 jg 

Here are a few edits on top of Joe's. thanks for the rewriting-it is much better. [~_")~i~f.ik.Ei~~-tf~.~--~.J 
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CONTACT: 

Enesta Jones 
Jones.enesta@epa.gov 

202-564-7873 

202-564-4355 

FOR IMMEDIATE RELEASE 

November 17, 2015 

EPA Proposes to Reduce Smog-Forming 
Pollution Transported Across State Lines 

WASHINGTON- The U.S. Environmental Protection Agency (EPA) is proposing updates to the 

agency's Cross-State Air Pollution Rule (CSAPR) to address interstate air quality impacts for the 

2008 ozone air quality standards. The proposed updates would reduce summertime emissions 

of oxides of nitrogen (NOx) from power plants that contribute to downwind ozone problems in 

the eastern half of the U.S. 

"This update will help protect the health and lives of millions of Americans by reducing 

exposure to ozone pollution, which is linked to serious public health effects including reduced 

lung function, asthma, emergency room visits and hospital admissions, and early death from 
respiratory and cardiovascular causes," said EPA Administrator Gina McCarthy. "The proposed 

updates support states' obligation to address air pollution that is carried across state lines." 

The Clean Air Act's "good neighbor" provision requires states- or, as a backstop, EPA- to 

address interstate transport of air pollution that affects the ability of downwind states to attain 

and maintain clean air standards. Under the "good neighbor" provision, states must submit 

state implementation plans while EPA plays a backstop role by issuing federal implementation 

plans (FIPs) if a state fails to submit an approvable plan. Today's proposal provides the FIP that 

would apply if EPA's backstop obligation is triggered. 

Specifically, the proposed updates identify cuts in NOx emissions from power plants in 23 states 
in the eastern half of the country. Using existing, proven and cost-effective control technologies 

at power plants to cut NOx would lead to significant improvements in air quality for the 2017 

ozone season. EPA is also proposing to adopt FIPs for each of the 23 states that significantly 

contribute to downwind ozone air quality problems. 

EPA estimates that the proposed CSAPR Update Rule will reduce NOx emissions from power 

plants in the East by 85,000 tons in 2017 compared to projections without the rule. By 2017, 

ozone season NOx emissions will be 150,000 tons lower than in 2014, a reduction of more than 
30 percent. NOx emissions can react in the atmosphere to create ground-level ozone pollution, 
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or smog. These pollutants can travel great distances, often crossing state lines and making it 

difficult for other states to meet and maintain the air quality standards for ozone that EPA 

establishes to protect public health. 

By reducing ozone exposure, the proposal would provide annual benefits of $700 million to 

$1.2 billion in 2017, far outweighing the estimated costs of $93 million. The proposal will 
provide climate-related co-benefits, estimated at around $23 million per year. For every dollar 

invested through the proposed CSAPR Update Rule, American families would see up to $13 in 

health benefits. 

These emission reductions would also improve visibility in national and state parks, and 
increase protection for sensitive ecosystems including Adirondack lakes and Appalachian 

streams, coastal waters and estuaries, and forests. 

The CSAPR, which was finalized in 2011, was designed to help states meet the 1997 ozone 
standards. Now that the CSAPR approach to define upwind state obligations under the "good 

neighbor provision" has been affirmed by the Supreme Court, the EPA is applying this approach 

to the 2008 ozone NAAQS to help states address transported ozone pollution problems under 

the strengthened standards. This proposal also responds to the July 2015 decision of the Court 

of Appeals for the D.C. Circuit and addresses the court's concerns regarding ozone season NOx 

emissions budgets for 11 states. 

The agency will seek public comment on the proposed updates until January 19, 2016. There 

will also be a public hearing on December 17, 2015 in Washington, DC. 

More information: 
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To: 
From: 
Sent: 
Subject: 

Dunham, Sarah[Dunham.Sarah@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Harvey, Reid 
Sat 11/14/2015 12:08:50 AM 
FW: Clean and Red lines for the CSAPR Update Rule 

are we 
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6560-50-P 

ENVIRONMENTAL PROTECTION AGENCY 

40 CFR Parts 52, 78, and 97 

[EPA-HQ-OAR-2015-0500; FRL-____ -_-OAR] 

RIN 2060-ASOS 

Cross-State Air Pollution Rule Update for the 2008 Ozone NAAQS 

AGENCY: Environmental Protection Agency (EPA) 

ACTION: Proposed Rule 

SUMMARY: The primary purpose of this proposal is to address 

interstate air quality impacts with respect to the 2008 ozone 

National Ambient Air Quality Standards (NAAQS). The EPA 

promulgated the Cross-State Air Pollution Rule (CSAPR) on July 6, 

2011, to address interstate transport of ozone pollution under 

the 1997 ozone NAAQS. 1 The EPA is proposing to update CSAPR to 

address interstate emission transport with respect to the 2008 

ozone NAAQS. This proposal also responds to the July 28, 2015 

remand by the Court of Appeals for the District of Columbia 

Circuit of certain states' ozone-season nitrogen oxides (NOx) 

emissions budgets established by CSAPR. This proposal also 

updates the status of certain states' outstanding interstate 

ozone transport obligations with respect to the 1997 ozone NAAQS, 

for which CSAPR provided a partial remedy. The EPA is taking this 

1 CSAPR also addressed interstate transport of fine particulate matter (PM2 . 5 ) 

under the 1997 and 2006 PM2.s NAAQS. 
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action under Clean Air Act section 110 (a) (2) (D) (i) (I), sometimes 

called the "good neighbor provision." 

This proposal finds that ozone season emissions of NOx in 23 

eastern states affect the ability of downwind states to attain 

and maintain the 2008 ozone NAAQS. These emissions can be 

transported downwind as NOx or, after transformation in the 

atmosphere, as ozone. For these 23 eastern states, the EPA 

proposes to issue Federal Implementation Plans (FIPs) that 

generally update the existing CSAPR NOx ozone-season emissions 

budgets for electricity generating units (EGUs) and implement 

these budgets via the CSAPR NOx ozone-season allowance trading 

program. One state, Kansas, would have a new CSAPR ozone season 

requirement under this proposal. The remaining 22 states were 

included in the original CSAPR ozone-season program as to the 

1997 ozone NAAQS. The EPA would finalize a FIP for any state that 

does not have an approved SIP addressing its contribution by the 

date this rule is finalized. The EPA is proposing implementation 

starting with the 2017 ozone season. The proposed NOx emission 

reductions do not necessarily eliminate fully states' significant 

contribution to downwind air quality problems. 2 However, the 

proposed emission reductions would provide a partial remedy to 

address these obligations and would result in important near-term 

reductions in ozone pollution that crosses state lines, thereby 

2 The proposed requirements for one state, North Carolina, would fully 
eliminate that state's significant contribution to downwind alr 
quality problems. 
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improving air quality impacts in downwind states. In conjunction 

with other federal and state actions, these requirements would 

assist downwind states in the eastern United States in attaining 

and maintaining the 2008 ozone standard. 

DATES: Comments must be received on or before January 19, 2016. 

Under the Paperwork Reduction Act (PRA), comments on the 

information collection provisions are best assured of 

consideration if the Office of Management and Budget (OMB) 

receives a copy of your comments on or before [insert date 30 

days after date of publication in the Federal Register]. 

Public Hearing. The EPA will be holding one public hearing on the 

proposed Cross-State Air Pollution Rule for the 2008 Ozone 

National Ambient Air Quality Standards. The hearing will be held 

to accept oral comments on the proposal. The hearing will be held 

on December 17, 2015 in Washington D.C. The hearing will begin at 

9:00 a.m. (local time) and will conclude at 8:00p.m. (local 

time) . 

ADDRESSES: Submit your comments, identified by Docket ID No. EPA-

HQ-OAR-2015-0500, to the Federal eRulemaking Portal: 

submitting comments. Once submitted, comments cannot be edited or 

withdrawn. The EPA may publish any comment received to its public 

docket. Do not submit electronically any information you consider 

to be Confidential Business Information (CBI) or other 
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information whose disclosure is restricted by statute. Multimedia 

submissions (audio, video, etc.) must be accompanied by a written 

comment. The written comment is considered the official comment 

and should include discussion of all points you wish to make. 

The EPA will generally not consider comments or comment contents 

located outside of the primary submission (i.e. on the web, 

cloud, or other file sharing system). For additional submission 

methods, the full EPA public comment policy, information about 

CBI or multimedia submissions, and general guidance on making 

effective comments, please visit 

ht comment 

FOR FURTHER INFORMATION CONTACT: Mr. David Risley, Clean Air 

Markets Division, Office of Atmospheric Programs (Mail Code 

6204M), Environmental Protection Agency, 1200 Pennsylvania Avenue 

NW, Washington, DC 20460; telephone number: (202) 343-9177; email 

address: Risley.David@epa.gov. 

SUPPLEMENTARY INFORMATION: 

Preamble Glossary of Terms and Abbreviations 

The following are abbreviations of terms used in the 

preamble. 

CAA or Act Clean Air Act 

CAIR Clean Air Interstate Rule 

CAMx Comprehensive Air Quality Model with Extensions 

CBI Confidential Business Information 

CEMS Continuous Emission Monitoring Systems 
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CFR Code of Federal Regulations 

CSAPR Cross-State Air Pollution Rule 

EGU Electric Generating Unit 

EPA U.S. Environmental Protection Agency 

FIP Federal Implementation Plan 

FR Federal Register 

GWh Gigawatt hours 

ICR Information Collection Request 

IPM Integrated Planning Model 

Km Kilometer 

lb/mmBtu Pounds per Million British Thermal Unit 

LNB Low-NOx Burners 

mmBtu Pounds per Million British Thermal Unit 

MOVES Motor Vehicle Emission Simulator 

NAAQS National Ambient Air Quality Standard 

NBP NOx Budget Trading Program 

NEI National Emission Inventory 

NOx Nitrogen Oxides 

NODA Notice of Data Availability 

NSPS New Source Performance Standard 

OFA Overfire Air 

Fine Particulate Matter 

PPB Parts Per Billion 

RIA Regulatory Impact Analysis 

Social Cost of Carbon 
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SCR Selective Catalytic Reduction 

SIP State Implementation Plan 

SMOKE Sparse Matrix Operator Kernel Emissions 

SNCR Selective Non-catalytic Reduction 

Sulfur Dioxide 

TSD Technical Support Document 

Table of Contents 
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V. Analyzing Downwind Air Quality and Upwind-State 

Contributions 
A. Overview of Air Quality Modeling Platform 
B. Emission Inventories 
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E. Quantifying State Emissions Budgets 

VII. Implementation Using the Existing CSAPR Ozone-Season 
Allowance Trading Program and Relationship to Other Rules 
A. Background 
B. FIP Requirements and Key Elements of the CSAPR Trading 

Programs 
1. Applicability 
2. State Budgets 
3. Allocations of Emission Allowances 
4. Variability Limits, Assurance Levels, and Penalties 
5. Implementation Approaches for Transitioning the 

Existing CSAPR NOx Ozone-season Program to Address 
Transport for a Newer NAAQS 

6. Compliance Deadlines 
7. Monitoring and Reporting and the Allowance 

Management System 
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C. Submitting a SIP 
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2. 2019 and Beyond SIP Option 
3. SIP Revisions that Do Not Use The CSAPR Trading 

Program 
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D. Title V Permitting 
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Transport Programs 
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A. Executive Order 12866: Regulatory Planning and Review 
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B. Paperwork Reduction Act (PRA) 

C. Regulatory Flexibility Act (RFA) 

D. Unfunded Mandates Reform Act (UMRA) 
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I. National Technology Transfer and Advancement Act 

(NTTAA) 

J. Executive Order 12898: Federal Actions to Address 

Environmental Justice in Minority Populations and Low-

Income Populations 

K. Determinations Under Section 307 (b) (1) and (d) 

I. Executive Summary 

The EPA promulgated the original Cross-State Air Pollution 

Rule (CSAPR) on July 6, 2011, to address interstate ozone 

transport under the 1997 ozone National Ambient Air Quality 

Standards (NAAQS). The EPA is proposing to update CSAPR to 

address interstate emission transport with respect to the 2008 

ozone NAAQS. The 2008 ozone NAAQS is an 8-hour standard that was 

set at 75 parts per billion (ppb). See 73 FR 16436 (March 27, 

2008). 

A. Purpose of Regulatory Action 

The purpose of this rule is to reduce interstate emission 

transport that significantly contributes to nonattainment, or 

interferes with maintenance, of the 2008 ozone NAAQS in the 

eastern U.S. To achieve this goal, this proposal would further 

limit ozone season (May 1 through September 30) NOx emissions 

from electric generating units (EGUs) in 23 eastern states. 

Ozone causes a variety of negative effects on human health, 
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vegetation, and ecosystems. In humans, acute and chronic exposure 

to ozone is associated with premature mortality and a number of 

morbidity effects, such as asthma exacerbation. Ozone exposure 

can also negatively impact ecosystems. 

Studies have established that ozone occurs on a regional 

scale (i.e., thousands of kilometers) over much of the eastern 

U.S., with elevated concentrations occurring in rural as well as 

metropolitan areas. To reduce this regional-scale ozone 

transport, assessments of ozone control approaches have concluded 

that NOx control strategies are most effective. Further, studies 

have found that EGU NOx emission reductions can be effective in 

reducing individual 8-hour peak ozone concentrations and in 

reducing 8-hour peak ozone concentrations averaged across the 

ozone season. 3 Specifically, studies indicate that EGUs' 

emissions, which are generally released higher in the air column 

through tall stacks and are significant in quantity, may 

disproportionately contribute to long-range transport of ozone 

pollution on a per-ton basis. 4 

Clean Air Act (CAA or the Act) section 110 (a) (2) (D) (i) (I), 

sometimes called the "good neighbor provision," requires states 5 

3 Summertime Zero-Out Contributions of regional NOx and VOC emissions to 
modeled 8-hour ozone concentrations in the Washington, DC; Philadelphia, PA, 
and New York City MSAs. "Contributions of regional air pollutant emissions to 
ozone and fine particulate matter-related mortalities in eastern U.S. urban 
areas". 
4 Butler, et al., "Response of Ozone and Nitrate to Stationary Source 
Reductions in the Eastern USA" 
5 The term "state" has the same meaning as provided in CAA section 
302(d) which specifically includes the District of Columbia. 
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to prohibit emissions that will contribute significantly to 

nonattainment in, or interfere with maintenance by, any other 

state with respect to any primary or secondary NAAQS. 

The EPA originally finalized CSAPR on July 6, 2011. See 76 

FR 48208 (July 6, 2011). CSAPR addresses the 1997 ozone NAAQS and 

the 1997 and 2006 fine particulate matter (PM2.5 ) NAAQS. 6 (See 

section IV for a discussion of CSAPR litigation and 

implementation.) 

CSAPR provides a 4-step process to address the requirements 

of the good neighbor provision for ozone or PM2.s standards: (1) 

identifying downwind receptors that are expected to have problems 

attaining or maintaining clean air standards (i.e., NAAQS); (2) 

determining which upwind states contribute to these identified 

problems in amounts sufficient to "link" them to the downwind air 

quality problems; (3) for states linked to downwind air quality 

problems, identifying upwind emissions that significantly 

contribute to downwind nonattainment or interfere with downwind 

maintenance of a standard by quantifying available upwind 

emission reductions and apportioning upwind responsibility among 

linked states; and (4) for states that are found to have 

emissions that significantly contribute to nonattainment or 

interfere with maintenance of the NAAQS downwind, reducing the 

identified upwind emissions via regional emissions allowance 

6 CSAPR did not evaluate the 2008 ozone standard because the 2008 ozone NAAQS 
was under reconsideration during the analytic work for the rule. 
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trading programs. Each time the ozone or PM2.s NAAQS are revised, 

this process can be applied for the new NAAQS. In this action, 

the EPA proposes to apply this 4-step process to update CSAPR 

with respect to the 2008 ozone NAAQS. 

Application of this process with respect to the 2008 ozone 

NAAQS provides the analytic basis for proposing to further limit 

ozone season EGU NOx emissions in 23 eastern states. However, the 

EPA seeks comment on this proposal from all states and 

stakeholders. 

The requirements of this proposal are in addition to 

existing, on-the-books EPA and state environmental regulations, 

including the Clean Power Plan (CPP), which is included in the 

base case for this proposal. On August 3, 2015, President Obama 

and EPA announced the Clean Power Plan - a historic and important 

action on emissions that contribute to climate change. The CPP 

reduces carbon pollution from the power sector. Due to the 

compliance timeframes of the CPP, the EPA does not anticipate 

significant interactions with the CPP and the near-term ozone 

season EGU NOx emission reduction requirements under this 

proposal. However, states and utilities will be able to make 

their compliance plans with both programs in mind. Further 

discussion of the CPP is provided later in this proposal. 

In addition to reducing interstate ozone transport with 

respect to the 2008 ozone NAAQS, this proposal also addresses the 

status of outstanding interstate ozone transport obligations with 
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respect to the 1997 ozone NAAQS. Under CSAPR, the EPA promulgated 

FIPs for 25 states to address ozone transport under the 1997 

NAAQS. For 11 of these states, 7 in the 2011 final rule, CSAPR 

quantified ozone season NOx emission reductions that were not 

necessarily sufficient to eliminate all significant contribution 

to downwind nonattainment or interference with downwind 

maintenance of the 1997 ozone NAAQS downwind. Relying on base 

case modeling completed for this proposed rulemaking, this action 

proposes to find that the reductions required by those 11 FIPs 

were in fact sufficient to eliminate such significant 

contributions to downwind air quality problems for that standard. 

This action also responds to the July 28, 2015 opinion of 

the Court of Appeals for the District of Columbia (D.C. Circuit) 

remanding without vacatur 11 states' CSAPR phase 2 NOx ozone-

season emissions budgets. EME Homer City Generation, L.P., v. 

EPA, No. 795 F.3d 118, 129-30, 138 (EME Homer City II). This 

action proposes to respond to that remand by replacing the 

budgets invalidated by the D.C. Circuit for nine states and by 

removing two states from the CSAPR NOx ozone-season trading 

program. 8 

On October 1, 2015, the EPA strengthened the ground-level 

7 Alabama, Arkansas, Georgia, Illinois, Indiana, Kentucky, Louisiana, 
Mississippi, Missouri, Tennessee, and Texas. (See CSAPR Final Rule, 
76 FR at 48220, and the CSAPR Supplemental Rule, 76 FR at 80760, 
December 27, 2011). 
8 The EPA proposes to replace emissions budgets for Maryland, New Jersey, New 
York, North Carolina, Ohio, Pennsylvania, Texas, Virginia, and West Virginia. 
The EPA proposes to remove Florida and South Carolina from the CSAPR ozone
season NOx trading program. 
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ozone NAAQS, based on extensive scientific evidence about ozone's 

effects on public health and welfare. This proposal to reduce 

interstate emission transport with respect to the 2008 ozone 

NAAQS is a separate and distinct regulatory action and is not 

meant to address the CAA's good neighbor provision with respect 

to the 2015 ozone NAAQS final rule. 

The Clean Air Act gives states the responsibility to address 

interstate pollution transport through good neighbor State 

Implementation Plans (SIPs) . The EPA supports state efforts to 

submit good neighbor SIPs for the 2008 ozone NAAQS and has shared 

information with states to facilitate such SIP submittals. 

However, in the event that good neighbor SIPs are not submitted 

or cannot be approved, this rule proposes Federal Implementation 

Plans (FIPs), as required under section 110(c) (1) of the CAA, to 

establish and implement EGU NOx reductions identified in this 

rule. 

On July 13, 2015, the EPA published a rule finding that 24 

states 9 failed to make complete submissions that address the 

requirements of section 110 (a) (2) (D) (i) (I) related to the 

interstate transport of pollution as to the 2008 ozone NAAQS. See 

80 FR 39961 (July 13, 2015) (effective August 12, 2015). The 

finding action triggered a 2-year deadline for the EPA to issue 

9 The states included in this finding of failure to submit are: Alabama, 
Arkansas, California, Florida, Georgia, Iowa, Illinois, Kansas, Massachusetts, 
Maine, Michigan, Minnesota, Mississippi, Missouri, New Hampshire, New Mexico, 
North Carolina, Oklahoma, Pennsylvania, South Carolina, Tennessee, Vermont, 
Virginia, and West Virginia. 
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FIPs to address the good neighbor provision for these states by 

August 12, 2017. 

The EPA would finalize a FIP for a state that we find has 

failed to submit a complete good neighbor SIP or for which we 

issue a final rule disapproving its good neighbor SIP. 

The EPA proposes to align implementation of this rule with 

relevant attainment dates for the 2008 ozone NAAQS, as required 

by the D.C. Circuit's decision North Carolina v. EPA. 10 The EPA's 

final 2008 Ozone NAAQS SIP Requirements Rule 11 revised the 

attainment deadline for ozone nonattainment areas currently 

designated as moderate from December 2018 to July 2018 in 

accordance with the D.C. Circuit's decision in NRDC v. EPA. 12 

Because July 2018 falls during the 2018 ozone season, the 2017 

ozone season will be the last full season from which data can be 

used to determine attainment of the NAAQS by the July 2018 

attainment date. We believe that North Carolina compels the EPA 

to identify upwind reductions and implementation programs to 

achieve these reductions, to the extent possible, for the 2017 

ozone season. 

In order to apply the first and second steps of the CSAPR 4-

step process to interstate transport for the 2008 ozone NAAQS, 

the EPA used air quality modeling to project ozone concentrations 

10 531 F.3d 896, 911-12 (D.C. Cir. 2008) (holding that EPA must 
coordinate interstate transport compliance deadlines with downwind 
attainment deadlines). 
11 80 FR 12264, 12268; 40 CFR 51.1103. 
12 7 7 7 F . 3d 4 56, 4 6 9 (D. C . C i r . 2 0 14 ) . 
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at air quality monitoring sites to 2017. The EPA evaluated these 

modeling projections for the air quality monitoring sites and 

considered current ozone monitoring data at these sites to 

identify receptors that are anticipated to have problems 

attaining or maintaining the 2008 ozone NAAQS. The EPA then used 

air quality modeling to evaluate contributions from upwind states 

to these downwind receptors. 

CSAPR and previous federal transport rules, such as the NOx 

SIP Call and the Clean Air Interstate Rule (CAIR) - discussed in 

detail below - addressed collective contributions of ozone 

pollution from states in the eastern U.S. These rules did not 

address contributions in the 11 western contiguous United 

States. 13 There may be additional criteria to evaluate regarding 

collective contribution of transported air pollution in the West, 

such as those raised in EPA-state meetings to discuss approaches 

for determining how emissions in upwind states impact air quality 

in downwind states. 14 Given that the near-term 2017 

implementation timeframe constrains the opportunity to conduct 

evaluations of additional criteria, the EPA proposes to focus 

this rulemaking on eastern states. This focus would not relieve 

western states of obligations to address interstate transport 

under the Act. The EPA and western states, working together, 

13 For the purpose of this action, the western U.S. (or the West) 
consists of the 11 western contiguous states of Arizona, California, 
Colorado, Idaho, Montana, New Mexico, Nevada, Oregon, Utah, 
Washington, and Wyoming. 
14 For example, EPA-State meetings held in Research Triangle Park, NC on April 
8, 2013 and Denver, Colorado on April 17, 2013. 
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would continue to evaluate interstate transport on a case-by-case 

basis. While the EPA proposes to focus this rulemaking on eastern 

states, we seek comment on whether to include western states in 

this rule. 

To apply the third step of the 4-step process, the EPA 

assessed ozone season NOx reductions that are achievable for the 

2017 ozone season. This assessment reveals that there is 

significant EGU NOx reduction potential that can be achieved for 

2017 at reasonable cost, which would make meaningful and timely 

improvements in ozone air quality. The EPA applied a multi-factor 

test to evaluate EGU NOx reduction potential for 2017 and 

proposes to quantify EGU NOx ozone-season emissions budgets 

reflecting emission reductions from cost-effective pollution 

control measures achievable for the 2017 ozone season (estimated 

to obtain NOx reductions at a uniform cost of approximately 

$1,300 per ton). 

The EPA is not proposing to quantify non-EGU emission 

reductions to reduce interstate ozone transport for the 2008 

ozone NAAQS at this time because we are uncertain that 

significant NOx mitigation is achievable from non-EGUs for the 

2017 ozone season. The EPA will continue to evaluate whether non-

EGU emission reductions can be achieved on a longer time-frame at 

a future date. However, as explained later in this notice, this 

proposal seeks comment on a preliminary evaluation of stationary 

non-EGU NOx mitigation potential and on allowing a state to 
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include legacy NOx SIP Call non-EGUs in the CSAPR trading program 

by adopting a SIP revision that the EPA would approve as 

modifying the CSAPR trading program provisions with regard to 

that state. 

To evaluate full elimination of a state's significant 

contribution to nonattainment and interference with maintenance, 

EGU and non-EGU ozone season NOx reductions should both be 

evaluated. To the extent air quality impacts persist after 

implementation of the NOx reductions identified in this rule, a 

final judgment on whether the proposed EGU NOx reductions 

represent a full or partial elimination of a state's good 

neighbor obligation for the 2008 NAAQS is therefore subject to an 

evaluation of the contribution to interstate transport from 

additional non-EGU emission sectors. 

However, the EPA believes that it is beneficial to 

implement, without further delay, EGU NOx reductions since they 

are achievable in the near term. Generally, notwithstanding that 

additional reductions may be required to fully address the 

states' interstate transport obligations, the proposed NOx 

emission reductions are needed for these states to eliminate 

their significant contribution to nonattainment and interference 

with maintenance of the 2008 ozone NAAQS and needed for downwind 

states with ozone nonattainment areas that are required to attain 

the standard by 2018. 15 

15 The proposed requirements for one state, North Carolina, would fully 
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At the same time, the EPA also notes that section 

110 (a) (2) (D) (i) (I) of the CAA only requires upwind states to 

prohibit emissions that will significantly contribute to 

nonattainment or interfere with maintenance of the NAAQS in other 

states. It does not shift to upwind states the full 

responsibility for ensuring that all areas in other states attain 

and maintain the NAAQS. Downwind states also have control 

responsibilities because, among other things, the Act requires 

each state to adopt enforceable plans to attain and maintain air 

quality standards. The requirements established for upwind states 

through this proposed rule will supplement downwind states' local 

emission control strategies that, in conjunction with the 

certainty on maximum allowable upwind state EGU emissions that 

this proposed rule would provide, promote attainment and 

maintenance of the 2008 ozone NAAQS. 

To meet the fourth step of the 4-step process (i.e., 

implementation) the proposed FIPs contain enforceable measures 

necessary to achieve the emission reductions in each state. The 

proposed FIPs would require power plants in affected states 

(i.e., states that significantly contribute to ozone transport in 

the east) to participate in the CSAPR NOx ozone-season allowance 

trading program (as modified by the proposed changes described 

elsewhere in this notice). CSAPR's trading programs and EPA's 

eliminate that state's significant contribution to downwind air quality 
problems. 
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prior emissions trading programs provide a proven implementation 

framework for achieving emission reductions. In addition to 

providing environmental certainty (i.e., a cap on emissions), 

these programs also provide regulated sources with flexibility in 

choosing compliance strategies. By using the existing CSAPR NOx 

ozone-season allowance trading program, the EPA is proposing to 

use an implementation framework that was shaped by notice and 

comment in previous rulemakings and reflects the evolution of 

these programs in response to court decisions. Further, this 

program is familiar to the EGUs that will be regulated under this 

rule, which means that monitoring, reporting, and compliance will 

be done as it already is under CSAPR's current ozone-season and 

annual programs. 16 

These FIP requirements, if finalized, would begin with the 

2017 ozone season and would continue for subsequent ozone seasons 

to ensure that upwind states included in this rule meet their 

Clean Air Act obligation to address interstate emissions 

transport with respect to the 2008 ozone NAAQS for 2017 and 

future years. To the extent that emissions in an included state 

would otherwise exceed the promulgated emission level, these good 

neighbor EGU emissions limits will ensure that future emissions 

are consistent with states' ongoing good neighbor obligations. To 

the extent that emissions in an included state would be reduced 

16 One state, Kansas, would have a new CSAPR ozone season requirement under 
this proposal. Kansas currently participates in the CSAPR NOx and S02 annual 
programs. The remaining 22 states were included in the original CSAPR ozone
season program as to the 1997 ozone NAAQS. 
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for other reasons, for example planned lower-NOx emitting 

generation coming online, then those actions will help the state 

comply with its good neighbor requirements. 

Generally, for states that would be affected by one of the 

FIPs proposed in this action and that are already included in the 

CSAPR NOx ozone-season trading program to address interstate 

ozone transport for the 1997 NAAQS, this action proposes to 

revise the existing part 97 regulations that define that program 

to incorporate lower EGU NOx ozone-season emissions budgets for 

each of the affected states in order to reduce ozone transport 

for the 2008 ozone NAAQS. 17 If finalized, compliance with these 

lower emissions budgets for the 2008 ozone NAAQS would also 

satisfy compliance with the existing higher emissions budgets for 

the 1997 ozone NAAQS. Therefore, the EPA proposes to replace the 

existing CSAPR emissions budgets (i.e. for the 1997 ozone NAAQS) 

for the affected states with the lower emissions budgets proposed 

to reduce ozone transport for the 2008 ozone NAAQS. Compliance 

with the final lower emissions budgets for the 2008 ozone NAAQS 

would supersede compliance with the CSAPR NOx ozone-season 

budgets for the 1997 ozone NAAQS. This action would therefore 

respond to the remand of EME Homer City II with respect to the 

NOx ozone-season emissions budgets for nine states18 by replacing 

17 One state, Kansas, would have a new CSAPR ozone season requirement under 
this proposal. The remaining 22 states were included in the original CSAPR 
ozone-season program as to the 1997 ozone NAAQS. 
18 The EPA proposes to replace emissions budgets for Maryland, New Jersey, New 
York, North Carolina, Ohio, Pennsylvania, Texas, Virginia, and West Virginia. 
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the budgets declared invalid by the court with revised budgets 

designed to address the 2008 ozone NAAQS. 

The proposed FIPs, if finalized, would not limit states' 

flexibility in meeting their CAA requirements, as any state 

included in this rule can submit a good neighbor SIP at any time 

that, if approved by the EPA, could replace the FIP for that 

state. Additionally, CSAPR already provides states with the 

option to submit abbreviated SIPs to customize the methodology 

for allocating NOx ozone-season allowances while participating in 

the ozone-season trading program and we propose to continue that 

approach in this rule. 

The EPA therefore proposes revisions to the Code of Federal 

Regulations, specifically 40 CFR part 97, subpart BBBBB (federal 

CSAPR NOx ozone-season trading program); 40 CFR 52.38(b) (rules 

on replacing or modifying the federal CSAPR NOxozone-season 

trading program with a SIP); 40 CFR 52.540, 52.882, and 52.2140 

(adding or limiting requirements for EGUs in certain individual 

states to participate in the CSAPR NOx ozone-season trading 

program); and 40 CFR 78.1 (modifying the list of decisions 

subject to administrative appeal procedures under part 78) to 

address interstate transport for the 2008 ozone NAAQS. In 

addition, various minor corrections are proposed to these CFR 

sections and other sections of parts 52, 78, and 97 relating to 

the CSAPR ozone-season and annual trading programs. 

The 23 eastern states for which the EPA proposes to 
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promulgate FIPs to reduce interstate ozone transport as to the 

2008 ozone NAAQS are listed in Table I-1. 

Table I-A-1 Proposed List of Covered States for the 2008 8-
Hour Ozone NAAQS 

State Name 
Alabama 
Arkansas 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maryland 
Michigan 
Mississippi 
Missouri 
New Jersey 
New York 
North Carolina 
Ohio 
Oklahoma 
Pennsylvania 
Tennessee 
Texas 
Virginia 
West Virginia 
Wisconsin 

For eastern states for which the EPA is not proposing FIPs 

in this action, the EPA notes that updates to the modeling for 

the final rule, made based on comments received on the proposal, 

could change the analysis as to which states significantly 

contribute to nonattainment or interfere with maintenance. In 
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this regard, the final modeling could result in additional states 

being included in the final rule. Therefore, the EPA provides all 

data and methods necessary for all eastern states to comment on 

all aspects of this proposal in the Ozone Transport Policy 

Analysis TSD. This information includes EGU NOx ozone-season 

emissions budgets for all eastern states, in the event that final 

rule modeling demonstrates that additional states significantly 

contribute to downwind air quality problems. 

The EPA notes that the annual PM2 . 5 NAAQS was updated after 

CSAPR was promulgated (78 FR 306, January 15, 2013). However, 

this rule does not address the 2012 PM2 . 5 standard. The EPA 

acknowledges that, in EME Homer City II, the D.C. Circuit also 

remanded without vacatur the CSAPR phase 2 S02 emissions budgets 

as to four states. 795 F.3d at 129, 138. This proposal does not 

address the remand of these CSAPR phase 2 S02 annual emissions 

budgets. The EPA intends to address the remand of the phase 2 S02 

annual emissions budgets separately. The existing CSAPR emissions 

budgets and implementation programs (CSAPR S02 annual and NOx 

annual requirements), which address interstate transport for the 

1997 and 2006 PM2 . 5 NAAQS, continue to apply at this time. 

B. Major Provisions 

The major provision of this action are described in the 

remainder of this preamble and organized as follows: section III 

describes the human health and environmental context, the EPA's 

overall approach for addressing interstate transport, and the 
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EPA's response to the remand of certain CSAPR NOx ozone-season 

emissions budgets; section IV describes the EPA's legal authority 

for this action; section V describes the air quality modeling 

platform and emission inventories that the EPA used to identify 

downwind receptors of concern and upwind state ozone 

contributions to those receptors; section VI describes the EPA's 

proposed approach to quantify upwind state obligations in the 

form of EGU NOx emissions budgets; section VII details the 

implementation requirements including key elements of the CSAPR 

allowance trading program and deadlines for compliance; section 

VIII describes the expected costs, benefits, and other impacts of 

this proposed rule; section IX discusses proposed changes to the 

existing regulatory text for the CSAPR FIPs and the CSAPR trading 

programs; and section X discusses the statutes and executive 

orders affecting this rulemaking. The EPA invites comment on this 

proposed rulemaking. 

C. Benefits and Costs 

The proposed rule would achieve near-term emission 

reductions from the power sector, lowering ozone season NOx in 

2017 by 85,000 tons, compared to baseline 2017 projections 

without the rule. 

Consistent with Executive Order 13563, "Improving Regulation 

and Regulatory Review," we have estimated the costs and benefits 

of the proposed rule. Estimates here are subject to uncertainties 

discussed further in the Regulatory Impact Analysis (RIA) in the 
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docket. The estimated net benefits of the proposed rule at a 3 

percent discount rate are $700 million to $1.2 billion (2011$). 

The non-monetized benefits include reduced ecosystem effects and 

reduced visibility impairment. Discussion of the costs and 

benefits of the proposal is provided in preamble section VIII, 

below, and in the RIA, which is found in the docket for this 

proposed rulemaking. The EPA's estimate of the proposed rule's 

costs and quantified benefits is summarized in Table I.C-1, 

below. 

Table I.C-1 Summary of Compliance Costs, Monetized Benefits, and 
Monetized Net Benefits of the Proposed Rule for 2017 (2011$) 

Impacts at 3 percent 

Description 
Annualized Compliance Costs a 

Monetized benefits b 

Net benefits (benefits-costs 

discount rate 
( $ millions) 

$93 
$700 to $1,200 
$620 to $1,200 

a Total annualized social costs are estimated at a 3 percent 
discount rate. The social costs presented here reflect the EGU 
ozone season costs of complying with the proposed FIPs. 
b Total monetized benefits are estimated at a 3 percent discount 
rate. The total monetized benefits reflect the human health 
benefits associated with reducing exposure to ozone and PM2.s. It 
is important to note that the monetized benefits and co-benefits 
include many but not all health effects associated with pollution 
exposure. Benefits are shown as a range reflecting studies from 
Krewski et al. (2009) with Smith et al. (2009) to Lepeule et al. 
(2012) with Zanobetti and Schwartz (2008). 

II. General Information 

A. To Whom Does This Action Apply? 

This rule affects EGUs, and regulates the following groups: 

Industry Group NAICS* 
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Fossil fuel-fired electric 221112 
power generation 

*North American Industry Classification System 

This table is not intended to be exhaustive, but rather 

provides a guide for readers regarding entities likely to be 

regulated by this action. This table lists the types of entities 

that the EPA is now aware could potentially be regulated by this 

action. Other types of entities not listed in the table could 

also be regulated. To determine whether your entity is regulated 

by this action, you should carefully examine the applicability 

criteria found in 40 CFR 97.504. If you have questions regarding 

the applicability of this action to a particular entity, consult 

the person listed in the FOR FURTHER INFORMATION CONTACT section. 

III. Air Quality Issues Addressed and Overall Approach for the 

Proposed Rule 

A. The Interstate Transport Challenge under the 2008 Ozone 

Standard. 

1. Background on the Overall Nature of the Interstate Ozone 

Transport Problem 

Interstate transport of NOx emissions poses significant 

challenges with respect to the 2008 ozone NAAQS in the eastern 

U.S. and thus presents a threat to public health and welfare. 

a. Nature of Ozone and the Ozone NAAQS 

Ground-level ozone is not emitted directly into the air, but 
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is created by chemical reactions between NOx and volatile organic 

compounds (VOC) in the presence of sunlight. Emissions from 

electric utilities and industrial facilities, motor vehicles, 

gasoline vapors, and chemical solvents are some of the major 

sources of NOx and VOC. 

Because ground-level ozone formation increases with 

temperature and sunlight, ozone levels are generally higher 

during the summer. Increased temperature also increases emissions 

of volatile man-made and biogenic organics and can indirectly 

increase NOx emissions as well (e.g., increased electricity 

generation for air conditioning). 

The 2008 primary and secondary ozone standards are both 75 

parts per billion (ppb) as an 8-hour level. Specifically, the 

standards require that the 3-year average of the fourth highest 

24-hour maximum 8-hour average ozone concentration may not exceed 

75 ppb. 

b. Ozone Transport 

Studies have established that ozone formation, atmospheric 

residence, and transport occurs on a regional scale (i.e., 

thousands of kilometers) over much of the eastern U.S., with 

elevated concentrations occurring in rural as well as 

metropolitan areas. While substantial progress has been made in 

reducing ozone in many urban areas, regional-scale ozone 

transport is still an important component of peak ozone 

concentrations during the summer ozone season. 
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The EPA has previously concluded in the NOx SIP Call, CAIR, 

and CSAPR that, for reducing regional-scale ozone transport, a 

NOx control strategy would be most effective. NOx emissions can 

be transported downwind as NOx or, after transformation in the 

atmosphere, as ozone. As a result of ozone transport, in any 

given location, ozone pollution levels are impacted by a 

combination of local emissions and emissions from upwind sources. 

The transport of ozone pollution across state borders compounds 

the difficulty for downwind states in meeting health-based air 

quality standards (i.e., NAAQS). 

Recent assessments of ozone, for example those conducted for 

the October 2015 Regulatory Impact Analysis of the Final 

Revisions to the National Ambient Air Quality Standards for 

Ground-Level Ozone (EPA-452/R-15-007) continue to show the 

importance of NOx emissions on ozone transport. This analysis is 

in the docket for this proposal and can be also found at the 

EPA's website at: 

ht 

There are five general categories of NOx emission sources: 

EGUs, non-EGU point, onroad mobile, non-road mobile, and area. 

Studies have found that EGU NOx emission reductions can be 

effective in reducing individual 8-hour peak ozone concentrations 

and in reducing 8-hour peak ozone concentrations averaged across 

the ozone season. For example, a study that evaluates the 

effectiveness on ozone concentrations of EGU NOx reductions 
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achieved under the NOx Budget Trading Program shows that 

regulating NOx emissions has been highly effective in reducing 

both ozone and dry-N03 concentrations during the ozone season. 

Further, this study indicates that EGU emissions, which are 

generally released higher in the air column through tall stacks 

and are significant in quantity, may disproportionately 

contribute to long-range transport of ozone pollution on a per-

ton basis. 19 Another study shows that EGU NOx emissions can 

contribute between 5 ppb and 25 ppb to average 8-hour peak ozone 

concentrations in mid-Atlantic metropolitan statistical areas. 20 

Previous regional ozone transport efforts, including the NOx 

SIP Call, CAIR, and CSAPR, required ozone season NOx reductions 

from EGUs to address interstate transport of ozone. The EPA has 

taken comment on regulating EGU NOx emissions to address 

interstate ozone transport in the notice-and-comment process for 

these rulemakings. The EPA received no significant adverse 

comments in any of these proposals regarding the rules' focus on 

ozone season EGU NOx reductions to address interstate ozone 

transport. 

As described later in this notice, the EPA's analysis finds 

that the power sector continues to be capable of making NOx 

19 Butler, et al., "Response of Ozone and Nitrate to Stationary Source 
Reductions in the Eastern USA" 
20 Summertime Zero-Out Contributions of regional NOx and VOC emissions 
to modeled 8-hour ozone concentrations in the Washington, DC; 
Philadelphia, PA, and New York City MSAs. "Contributions of regional 
air pollutant emissions to ozone and fine particulate matter-related 
mortalities in eastern U.S. urban areas". 
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reductions at reasonable cost that reduce interstate transport 

with respect to ground-level ozone. EGU NOx emission reductions 

can be made in the near-term under this proposal by fully 

operating existing EGU NOx post-combustion controls (i.e., 

Selective Catalytic Reduction and Selective Non-Catalytic 

Reduction) - including optimizing NOx removal by existing, 

operational controls and turning on and optimizing existing idled 

controls; installation of (or upgrading to) state-of-the-art NOx 

combustion controls; and shifting generation to units with lower 

NOx emission rates. Further, additional assessment reveals that 

these available EGU NOx reductions would make meaningful and 

timely improvements in ozone air quality. 

The Clean Air Act's good neighbor provision requires states 

and the EPA to address interstate transport of air pollution that 

affects downwind states' ability to attain and maintain NAAQS. 

Other provisions of the CAA, namely sections 179B and 319(b), are 

available to deal with NAAQS exceedances not attributable to the 

interstate transport of pollution covered by the good neighbor 

provisions but caused by emission sources outside the control of 

a downwind state. These provisions address international 

transport and exceptional events, respectively. 21 , 22 

21 The EPA recognizes that both in-state and upwind wildfires may contribute 
to monitored ozone concentrations. The EPA encourages all states to consider 
how the appropriate use of prescribed fire may benefit of public safety and 
health by resulting in fewer ozone exceedances for both the affected state and 
their neighboring states. 
22 The CAA and the EPA's implementing regulations, specifically the 
Exceptional Events Rule at 40 CFR 50.14, allow for the exclusion of air 
quality monitoring data from regulatory determinations when events, including 
wildland fires, contribute to NAAQS exceedances or violations if they meet 
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c. Health and Environmental Effects 

Exposure to ambient ozone causes a variety of negative 

effects on human health, vegetation, and ecosystems. In humans, 

acute and chronic exposure to ozone is associated with premature 

mortality and a number of morbidity effects, such as asthma 

exacerbation. In ecosystems, ozone exposure causes visible foliar 

injury, decreases plant growth, and affects ecosystem community 

composition. See the EPA's November 2014 Regulatory Impact 

Analysis of the Proposed Revisions to the National Ambient Air 

Quality Standards for Ground-Level Ozone (EPA-452/P-14-006), in 

the docket for this proposal and available on the EPA's website 

20141125ria. for 

more information on the human health and welfare and ecosystem 

effects associated with ambient ozone exposure. 

1. Events Affecting Application of the Good Neighbor Provision 

for the 2008 Ozone NAAQS 

The 2008 revisions to the ozone NAAQS were promulgated on 

March 12, 2008. See National Ambient Air Quality Standards for 

certain requirements, including the criterion that the event be not reasonably 
controllable or preventable. Wildland fires can be of two types: wildfire 
(unplanned) and prescribed fire (planned) . Under the Exceptional Events Rule, 
wildfires are considered, by their nature, to be not reasonably controllable 
or preventable. Because prescribed fires on wildland are intentionally ignited 
for resource management purposes, to meet the not reasonably controllable or 
preventable criterion, they must be conducted under a certified Smoke 
Management Program or employ basic smoke management practices. Both types of 
wildland fire must also satisfy the other rule criteria. The EPA will soon 
propose revisions to the Exceptional Events Rule and release a draft guidance 
document, which applies the proposed rule revisions to wildfire events that 
could influence ozone concentrations. These actions, which the EPA intends to 
finalize in the summer of 2016, further clarify the treatment of wildland 
fires under the Exceptional Events Rule. 
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Ozone, Final Rule, 73 FR 16436 (March 27, 2008). The revision of 

the NAAQS, in turn, triggered a 3-year deadline of March 12, 

2011, for states to submit SIP revisions addressing 

infrastructure requirements under CAA sections 110(a) (1) and 

110(a) (2), including the good neighbor provision. During this 3-

year SIP development period, on September 16, 2009, the EPA 

announced23 that it would reconsider the 2008 ozone NAAQS. To 

reduce the workload for states during the interim period of 

reconsideration, the EPA also announced its intention to propose 

staying implementation of the 2008 standards for a number of the 

requirements. On January 6, 2010, the EPA proposed to revise the 

2008 NAAQS for ozone from 75 ppb to a level within the range of 

60 to 70 ppb. See 75 FR 2938 (January 19, 2010). The EPA 

indicated its intent to issue final standards based upon the 

reconsideration by summer 2011. 

On July 6, 2011, the EPA finalized CSAPR, in response to the 

D.C. Circuit's remand of the EPA's prior federal transport rule, 

CAIR. See 76 FR 48208 (July 6, 2011). CSAPR addresses ozone 

transport under the 1997 ozone NAAQS, but does not address the 

2008 ozone standard, because the 2008 ozone NAAQS was under 

reconsideration during the analytic work for the rule. 

On September 2, 2011, consistent with the direction of the 

President, the Administrator of the Office of Information and 

23 Fact Sheet. The EPA to reconsider Ozone Pollution Standards. 
http://www.epa.gov/groundlevelozone/pdfs/03_Reconsideration_FACT%20SHE 
ET_091609.pdf 
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Regulatory Affairs of the Office of Management and Budget 

returned the draft final 2008 ozone rule EPA had developed upon 

reconsideration to the Agency for further consideration. 24 In 

view of this direction and the timing of the agency's ongoing 

periodic review of the ozone NAAQS required under CAA section 109 

(as announced on September 29, 2008), the EPA decided to 

coordinate further proceedings on its voluntary reconsideration 

rulemaking of the 2008 ozone standard with that of its ongoing 

periodic review of the ozone NAAQS. 25 Implementation for the 

original 2008 ozone standard was renewed. However, during this 

time period, a number of legal developments pertaining to the 

EPA's promulgation of CSAPR created uncertainty surrounding the 

EPA's statutory interpretation and implementation of the good 

neighbor provision. 

On August 21, 2012, the D.C. Circuit issued a decision in 

EME Homer City Generation, L.P. v. EPA addressing several legal 

challenges to CSAPR and holding, among other things, that states 

had no obligation to submit good neighbor SIPs until the EPA had 

first quantified each state's good neighbor obligation. 26 

According to that decision, the submission deadline for good 

neighbor SIPs under the CAA would not necessarily be tied to the 

24 See Policy Assessment for the Review of the Ozone National Ambient 
Air Quality Standards, August 2014, 
http://www.epa.gov/ttn/naaqs/standards/ozone/data/20140829pa.pdf, at 1-
9. 
25 Id. 
26 EME Homer City Generation, L.P. v. EPA, 696 F.3d 7, 31 (D.C. Cir. 
2012). 
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promulgation of a new or revised NAAQS. While the EPA disagreed 

with this interpretation of the statute and sought review of the 

decision in the D.C. Circuit and the U.S. Supreme Court, the EPA 

complied with the D.C. Circuit's ruling during the pendency of 

its appeal. In particular, the EPA indicated that, consistent 

with the D.C. Circuit's opinion, it would not at that time issue 

findings that states had failed to submit SIPs addressing the 

good neighbor provision. 27 

On January 23, 2013, the Supreme Court granted the EPA's 

petition for certiorari. 28 During 2013 and early 2014, as the EPA 

awaited a decision from the Supreme Court, the EPA initiated 

efforts and technical analyses aimed at identifying and 

quantifying state good neighbor obligations for the 2008 ozone 

NAAQS. As part of this effort, the EPA solicited stakeholder 

input and also provided states with, and requested input on, 

emissions inventories for 2011 (78 FR 70935, November 27, 2013) 

and inventory projections for 2018 (79 FR 2437, January 14, 

2014). 

27 See, e.g., Memorandum from the Office of Air and Radiation former 
Assistant Administrator Gina McCarthy to the EPA Regions, "Next Steps 
for Pending Redesignation Requests and State Implementation Plan 
Actions Affected by the Recent Court Decision Vacating the 2011 Cross
State Air Pollution Rule," November 19, 2012; 78 FR 65559 (November 1, 
2013) (final action on Florida infrastructure SIP submission for 2008 
8-hour ozone NAAQS); 78 FR 14450 (March 6, 2013) (final action on 
Tennessee infrastructure SIP submissions for 2008 8-hour ozone NAAQS); 
Final Rule, Findings of Failure To Submit a Complete State 
Implementation Plan for Section 110(a) Pertaining to the 2008 Ozone 
National Ambient Air Quality Standard, 78 FR 2884 (January 15, 2013). 
28 EPA v. EME Homer City Generation, L.P., 133 S. Ct. 2857 (2013) 
(granting the EPA's and other parties' petitions for certiorari). 
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On April 29, 2014, the Supreme Court reversed the D.C. 

Circuit's EME Homer City opinion on CSAPR and held, among other 

things, that under the plain language of the CAA, states must 

submit SIPs addressing the good neighbor provision within 3 years 

of promulgation of a new or revised NAAQS, regardless of whether 

the EPA first provides guidance, technical data, or rulemaking to 

quantify the state's obligation. 29 Thus, the Supreme Court 

affirmed that states have an obligation in the first instance to 

address the good neighbor provision after promulgation of a new 

or revised NAAQS, a holding that also applies to states' 

obligation to address transport for the 2008 ozone NAAQS. 

The Supreme Court holding affirmed that states were required 

to submit SIPs addressing the good neighbor provision with 

respect to the 2008 ozone NAAQS by March 12, 2011. To the extent 

that states have failed to submit SIPs to meet this statutory 

obligation, then the EPA has not only the authority, but the 

obligation, to promulgate FIPs to address the CAA requirement. 

Following the remand of the case to the D.C. Circuit, the 

EPA requested that the court lift the CSAPR stay and toll the 

CSAPR compliance deadlines by three years. On October 23, 2014, 

the D.C. Circuit granted the EPA's request. The EPA issued an 

interim final rule to revise the regulatory deadlines in CSAPR to 

reflect the three-year delay in implementation. Accordingly, 

29 EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1600-01 
(2014). 
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CSAPR phase 1 implementation began in 2015 and phase 2 will begin 

in 2017. 30 

On March 6, 2015, the EPA's final 2008 Ozone NAAQS SIP 

Requirements Rule 31 revised the attainment deadline for ozone 

nonattainment areas currently designated as moderate to July 

2018. In order to demonstrate attainment by the deadline, the 

demonstration would have to be based on design values calculated 

using 2015 through 2017 ozone season data, since the July 2018 

deadline does not afford a full ozone season of measured data. 

The EPA established this deadline in the 2015 Ozone SIP 

Requirements Rule after previously establishing a deadline of 

December 31, 2018, that was vacated by the D.C. Circuit Court in 

Natural Resources Defense Council v. EPA. 32 

On July 28, 2015, the D.C. Circuit issued its opinion 

regarding CSAPR on remand from the Supreme Court, EME Homer City 

II, 795 F.3d 118. The court largely upheld CSAPR, but remanded to 

EPA without vacatur certain states' emissions budgets for 

reconsideration. This proposal responds to the remand of certain 

CSAPR NOx ozone-season emissions budgets to the EPA for 

reconsideration; see section C below. Regarding the remand of 

CSAPR phase 2 S02 annual emissions budgets as to four states, 

this proposal does not address that particular aspect of the D.C. 

Circuit opinion. The EPA intends to address the remand of the 

30 79 FR 71663 (December 3, 2014). 
31 80 FR 12264, 12268 (Mar. 6, 2015); 40 CFR 51.1103. 
32 777 F.3d 456 (D.C. Cir. 2014). 
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phase 2 S02 annual emissions budgets separately. 

B. Proposed Approach to Address Ozone Transport under the 2008 

Ozone NAAQS via FIPs 

1. The CSAPR Framework 

CSAPR establishes a 4-step process to address the 

requirements of the good neighbor provision. 33 The EPA proposes 

to follow the same steps for this rule with respect to the 2008 

ozone NAAQS. These steps are: (1) identifying downwind receptors 

that are expected to have problems attaining or maintaining clean 

air standards (i.e., NAAQS); (2) determining which upwind states 

contribute to these identified problems in amounts sufficient to 

"link" them to the downwind air quality problems; (3) for states 

linked to downwind air quality problems, identifying upwind 

emissions that significantly contribute to nonattainment or 

interfere with maintenance of a standard by quantifying available 

upwind emission reductions and apportioning upwind responsibility 

among linked states; and (4) for states that are found to have 

emissions that significantly contribute to nonattainment or 

interfere with maintenance of the NAAQS downwind, reducing the 

identified upwind emissions via regional emissions allowance 

trading programs. 

Step 1 - In the original CSAPR, downwind air quality 

problems were assessed using modeled future air quality 

concentrations for a year aligned with attainment deadlines for 

33 See CSAPR, Final Rule, 76 FR 48208 (August 8, 2011). 
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the NAAQS considered in that rulemaking. The assessment of future 

air quality conditions generally accounts for on-the-books 

emission reductions 34 and the most up-to-date forecast of future 

emissions in the absence of the transport policy being evaluated 

(i.e., base case conditions). The locations of downwind air 

quality problems are identified as those with receptors that are 

projected to be unable to attain (i.e., nonattainment receptor) 

or maintain (i.e., maintenance receptor) the standard. This 

proposal follows this same general approach. However, the EPA 

also proposes to consider current monitored air quality data to 

further inform the projected identification of downwind air 

quality problems for this proposal. Further details and 

application of step one for this proposal are described in 

section V of this notice. 

Step 2 - The original CSAPR used a screening threshold of 

one percent of the NAAQS to identify upwind states that were 

"linked" to downwind air pollution problems. States were 

identified as needing further evaluation for actions to address 

transport if their air quality impact35 was greater than or equal 

to the threshold for at least one downwind problem receptor 

(i.e., nonattainment or maintenance receptor identified in step 

1). We evaluated a given state's contribution based on the 

average relative downwind impact calculated over multiple days. 

34 Since CSAPR was designed to replace CAIR, CAIR emlsslons reductions 
were not considered "on-the-books." 
35 For ozone the impacts would include those from volatile organic 
compounds (VOC) and NOx, and from all sectors. 
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States whose air quality impacts to all downwind problem 

receptors were below this threshold did not require further 

evaluation for actions to address transport - that is, these 

states were determined to make insignificant contributions to 

downwind air quality problems and therefore have no emission 

reduction obligations under the good neighbor provision. The EPA 

used this threshold because much of the ozone nonattainment 

problem in the eastern half of the United States results from 

relatively small contributions from a number of upwind states. 

Use of the one percent threshold for CSAPR is discussed in the 

preambles to the proposed and final CSAPR rules. See 75 FR 45237 

(Aug. 2, 2010); 76 FR 48238, (Aug. 8, 2011). The EPA proposes to 

use this same approach for this rule. Application of step two for 

this proposal is described in section V of this notice. 

Step 3 - For states that are linked in step 2 to downwind 

air quality problems, the original CSAPR used a multi-factor test 

to evaluate emission reductions available in upwind states by 

application of uniform cost thresholds. The EPA evaluated NOx 

reductions that were available in upwind states by applying a 

marginal cost of NOx emissions to entities in these states. This 

approach, in essence, simulated placing an economic value on NOx 

emissions and evaluated emission reduction potential that was 

cost-effective under this constraint. The EPA evaluated NOx 

reduction potential, cost, and downwind air quality improvements 

available at several cost thresholds in the multi-factor test. 
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This evaluation quantified the magnitude of emissions that 

significantly contribute to nonattainment or interfere with 

maintenance of a NAAQS downwind and apportioned upwind 

responsibility among linked states, an approach upheld by the 

U.S. Supreme Court in EPA v. EME Homer City. 36 The EPA proposes 

to apply this approach to identify NOx emission reductions 

necessary to reduce interstate transport for the 2008 ozone 

NAAQS, updated to also explicitly consider over-control. For this 

proposal, the multi-factor test is also used to evaluate possible 

over-control by evaluating if an upwind state is linked solely to 

downwind air quality problems that are resolved at a given cost 

threshold, or if upwind states would reduce their emissions at a 

given cost threshold to the extent that they would no longer meet 

or exceed the 1% air quality contribution threshold. This 

evaluation of cost, NOx reductions, and air quality improvements, 

including its consideration of potential over-control, results in 

the EPA's determination of upwind emissions that significantly 

contribute to nonattainment or interfere with maintenance of the 

NAAQS downwind. Next, emissions budgets are determined. Emissions 

budgets are remaining allowable emissions after the elimination 

of emissions identified as significantly contributing to 

nonattainment or interfering with maintenance of the standard 

downwind. The EPA's assessment of significant contribution to 

36 EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1606-07 
(2014). 
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nonattainment and interference with maintenance and development 

of EGU NOx ozone-season emissions budgets is described in section 

VI of this notice. 

Step 4 - Finally, the original CSAPR used allowance trading 

programs to implement the necessary emission reductions. 

Specifically, the emissions budgets identified in step 3 were 

implemented via a tradable allowance program. Emissions 

allowances were issued to units covered by the trading program 

and the allowances can be turned in at the close of each 

compliance period to account for a specified amount of ozone 

season EGU NOx emissions. Additionally, the original CSAPR 

included variability limits, which define the amount by which 

collective emissions within a state may exceed the level of the 

budgets in a given year to account for variability in EGU 

operations. CSAPR set assurance levels equal to the sum of each 

state's emissions budget plus its variability limit. The 

original CSAPR included assurance provisions that help to assure 

that state emissions remain below the assurance levels in each 

state by requiring additional allowance surrenders in the 

instance that emissions in the state exceed the state's assurance 

level. This limited interstate trading approach is responsive to 

previous court decisions (see discussion in section IV of this 

preamble) and has been upheld in subsequent litigation regarding 

CSAPR. The EPA proposes to apply this approach to reduce 

interstate transport for the 2008 ozone NAAQS. Implementation 
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using the CSAPR allowance trading program is described in section 

VII of this notice. 

2. Partial versus Full Resolution of Transport Obligation 

Given the unique circumstances surrounding the 

implementation of the 2008 ozone standard that have delayed state 

and EPA efforts to address interstate transport, at this time the 

EPA is focusing its efforts on the immediately available and cost-

effective emission reductions that are achievable by the 2017 

ozone season. 

a. Partial Remedy under Proposed FIPs 

This rule proposes to establish (or revise currently 

established) FIPs for 23 eastern states under the good neighbor 

provision of the CAA. These FIPs contain requirements for EGUs in 

these states to reduce ozone season NOx emissions for the 2017 

ozone season. As noted in section VI, the EPA has identified 

important EGU emission reductions that are achievable starting 

for the 2017 ozone season in each of the covered states through 

actions such as turning on and operating existing pollution 

controls. These readily available emission reductions will assist 

downwind states to attain and maintain the 2008 ozone NAAQS and 

will provide human health and welfare benefits through reduced 

exposure to ozone pollution. 

While these reductions are necessary to assist downwind 

states attain and maintain the 2008 ozone NAAQS and are necessary 

to address good neighbor obligations for these states, the EPA 
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acknowledges that they may not be sufficient to fully address 

these states' good neighbor obligations. 37 With respect to the 

2008 ozone standard, the EPA has generally not attempted to 

quantify the ozone season NOx reductions that may be necessary to 

eliminate all significant contribution to nonattainment and 

interference with maintenance in other states. Given the time 

constraints for implementing NOx reduction strategies, the EPA 

believes that implementation of a full remedy may not be 

achievable for 2017, even though a partial remedy is achievable. 

To evaluate full elimination of a state's significant 

contribution to nonattainment and interference with maintenance, 

EGU and non-EGU ozone season NOx reductions should both be 

evaluated. However, the EPA is not proposing to quantify non-EGU 

emissions reductions to address interstate ozone transport for 

the 2008 ozone NAAQS at this time because: (1) there is greater 

uncertainty in the non-EGU emission inventory estimates than for 

EGUs; and (2) there appear to be few non-EGU reductions that 

could be accomplished by the beginning of the 2017 ozone season. 

This is discussed further in section VI of this proposal and in 

the Non-EGU NOx Mitigation Strategies TSD. We intend to continue 

to collect information and undertake analysis for potential 

future emissions reductions at non-EGUs that may be necessary to 

fully quantify states' significant contributions in a future 

37 The proposed requirements for one state, North Carolina, would fully 
eliminate that state's significant contribution to downwind air quality 
problems. 
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action. 

Because the reductions proposed in this action are EGU-only 

and because EPA has focused the policy analysis for this proposal 

on reductions available by 2017, for most states they represent a 

first, partial step to addressing a given upwind state's 

significant contribution to downwind air quality impacts for the 

2008 ozone NAAQS. Generally, a final determination of whether the 

proposed EGU NOx reductions represent a full or partial 

elimination of a state's good neighbor obligation for the 2008 

NAAQS is subject to an evaluation of the contribution to 

interstate transport from additional emission sectors, such as 

non-EGUs. However, the EPA believes that it is beneficial to 

implement, without further delay, EGU NOx reductions that are 

achievable in the near term. The proposed NOx emission reductions 

are needed (although they may not be all that is needed) for 

these states to eliminate their significant contribution to 

nonattainment and interference with maintenance of the 2008 ozone 

NAAQS. The EPA's current statutory deadlines to promulgate FIPs 

extend until 2017 for most states, and the EPA will remain 

mindful of those deadlines as it evaluates what further steps may 

be necessary to address interstate transport for the 2008 ozone 

NAAQS. The EPA seeks comment on possible future steps that may be 

necessary to resolve the remainder of the good neighbor 

obligation for the 2008 ozone standard. 

The EPA has shared information with states to facilitate the 
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development of the ozone transport SIPs. 38 The EPA encourages 

state SIP development and will continue to assist states in 

developing transport SIPs regardless of whether they are covered 

by this proposed FIP. Where a state would be covered by this 

proposed FIP, the EPA may be able to partially approve SIPs that 

include controls on EGU emissions that achieve ozone season NOx 

emission reductions and/or that establish EGU NOx ozone emissions 

budgets approximately equivalent to those identified in this 

proposal as achievable by 2017. (This is discussed in more detail 

in Section VII.) In these SIPS, states could also demonstrate 

that they are achieving the same level of emissions reductions 

through non-EGU source measures as they would achieve under the 

EGU budgets established in the FIP. For example, a SIP could set 

EGU budgets, but allow emission reductions from non-EGU sources 

as a compliance option. EPA also seeks comment on methods it can 

use to ensure that any non-EGU reductions are incremental to the 

base case, permanent, and enforceable. 

b. Potential for Full Remedy under SIPs 

The EPA also notes that many states have already submitted, 

or are currently developing, SIP submittals to address the good 

neighbor provision of the CAA for the 2008 ozone standard, and 

38 On January 22, 2015, the EPA issued a memo with preliminary air 
quality modeling data that characterized interstate ozone transport 
projected to 2018. On April 8, 2015, the EPA held a workshop that 
continued a discussion with states on the path forward for addressing 
interstate transport for the 2008 8-hour ozone NAAQS. On August 4, 
2015, we published a NODA with updated modeling that states could use 
to support development of transport SIPs. 
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expects that some may assert that the state plan fully addresses 

the state's good neighbor obligation. 

The EPA anticipates that those SIPs intending to fully 

address the state's good neighbor obligations and for which the 

state is seeking approval may fall into one of two categories: 

(1) The SIP concludes that the state is meeting its good neighbor 

obligation without need for additional NOx reductions. This SIP 

could include an adequate demonstration, using EPA or state-

generated analytical results, which supports the state's 

conclusion that the state contributes insignificant amounts to 

downwind nonattainment or maintenance problems in other states. 

The EPA would generally expect to propose full approval of these 

SIPs. 

(2) The SIP demonstrates that the state will timely achieve 

reductions that fully address its significant contribution to 

nonattainment or interference with maintenance in downwind 

states. This demonstration could include an assessment of how all 

emissions source sectors contribute to the state's contribution 

and how these sectors are controlled in that state. States 

wishing to seek full approval of good neighbor SIPs should 

contact their appropriate regional office. Guidance on developing 

such SIPs is outside the scope of this action, but the EPA 

intends to work closely with any state that is interested in 

pursuing this option. 

2. Why We Focus on Eastern States 
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CSAPR and previous federal transport rules, such as the NOx 

SIP Call and CAIR, were designed to address collective 

contributions of ozone pollution from states in the eastern 

U.S. These rules did not address contributions in the 11 

western contiguous United States. 39 The EPA's air quality 

modeling that supports this proposed rule includes data for the 

western states. This assessment shows that there are problem 

receptors in the West to which western states contribute 

amounts greater than or equal to the screening threshold used 

to evaluate transport across eastern states (i.e., 1 percent of 

the NAAQS). However, there may be additional criteria to 

evaluate regarding transported air pollution in the West when 

evaluating upwind states' contributions to downwind air quality 

impacts, such as those discussed in EPA-state meetings to 

discuss approaches for determining how emissions in upwind 

states impact air quality in downwind states. 40 Given that the 

near-term 2017 implementation timeframe constrains the 

opportunity to conduct a further evaluation of western states, 

the EPA proposes to focus this rulemaking on eastern states. 

This focus would not relieve western states of obligations to 

address interstate transport under the Act. The EPA and states 

39 For the purpose of this action, the western U.S. (or the West) 
consists of the 11 western contiguous states of Arizona, California, 
Colorado, Idaho, Montana, New Mexico, Nevada, Oregon, Utah, 
Washington, and Wyoming, and the eastern U.S. (or East) consists of 
the remaining states in the contiguous U.S. 
4° For example, EPA-State meetings held in Research Triangle Park, NC on April 
8, 2013 and Denver, Colorado on April 17, 2013. 
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working together would continue to evaluate interstate 

transport in the western states on a case-by-case basis. The 

EPA would also continue to engage with western states on air 

quality modeling analyses and the implications of those 

analyses for interstate transport. 

While the EPA proposes to focus this rulemaking on eastern 

states, we seek comment on whether to include western states in 

this rule. The EPA notes that analyses developed to support 

this proposal, including air quality modeling and the EPA's 

assessment of EGU NOx mitigation potential, contain data that 

could be useful for states in developing SIPs or could be used 

to develop FIPs, where necessary. 

The EPA seeks comment on the data provided for western 

states, including emissions inventories, ozone concentration 

modeling, contribution modeling, and EPA's assessment of EGU NOx 

reduction potential. 41 These data are available in the docket for 

this proposal. The EPA also solicits comment on whether to 

promulgate FIPs to address interstate ozone transport for the 

2008 ozone NAAQS for western states, either in this rulemaking or 

in a subsequent rulemaking. 

3. Short-Term NOx Emissions 

41 On August 4, 2015, the EPA published a Notice of Data Availability (80 FR 
46271) requesting comment on the air quality modeling platform and air quality 
modeling results that are being used for this proposed rule. Specifically, in 
the NODA, the EPA requested comment on the data and methodologies related to 
the 2011 and 2017 emissions and the air quality modeling to project 2017 
concentrations and contributions. Comments received on that data via the NODA 
will be considered for the final rule. 
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In eastern states, the highest measured ozone days tend to 

occur within the hottest days, weeks, or months of the summer. On 

many high ozone days, there is higher demand for electricity (for 

instance, to run air conditioners). In general and technical 

discussions with representatives and officials of eastern states 

in April 2013 and April 2015, and in several letters to the EPA, 

officials from the Ozone Transport Region (OTR) 42 states 

suggested that EGU emissions transported from upwind states may 

disproportionally affect downwind ozone concentrations on peak 

ozone days in the eastern U.S. These representatives asked that 

the EPA consider additional "peak day" limits on EGU NOx 

emissions. 

Some states have also asked the EPA to consider whether 

existing emission controls are being turned off for short periods 

(e.g., multiple days) within the ozone season, for example during 

hot weeks. These states assert that emissions from short-term 

idling of controls may contribute to downwind ozone NAAQS 

exceedances in the eastern U.S. These states suggest that sub-

seasonal limits on EGU NOx emissions would reduce ozone formation 

that might be attributable to short-term idling of NOx controls. 

The EPA seeks comment on whether or not short-term (e.g., 

peak-day) EGU NOx emissions disproportionately impact downwind 

42 The OTR was established by the CAA amendments of 1990 to facilitate 
addressing the ozone problem on a regional basis and consists of the 
following states: Connecticut, Delaware, Maine, Maryland, 
Massachusetts, New Hampshire, New Jersey, New York, Pennsylvania, 
Rhode Island, Vermont, the District of Columbia and northern Virginia. 
42 U.S.C. 7511c, CAA section 184. 
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ozone concentrations, and if they do, then what EGU emission 

limits (e.g., daily or monthly emission rates or differential 

allowance surrender ratios on high ozone days) would be 

reasonable complements to the proposed seasonal CSAPR requirement 

to mitigate this impact. 

C. Responding to the Remand of CSAPR NOx Ozone-Season Emissions 

Budgets 

As noted above, in EME Homer City II, the D.C. Circuit 

declared invalid the CSAPR phase 2 NOx ozone-season emissions 

budgets of 11 states, holding that those budgets over-control 

with respect to the downwind air quality problems to which those 

states were linked for the 1997 ozone NAAQS. 795 F.3d at 129-30, 

138. As to ten of these states, the court held that EPA's 2014 

modeling conducted to support the RIA for CSAPR demonstrated that 

air quality problems at the downwind locations to which those 

states were linked would resolve by phase 2 of the CSAPR program 

without further transport regulation (either CAIR or CSAPR). Id. 

at 129-30. With respect to Texas, the court held that the record 

reflected that the ozone air quality problems to which the state 

was linked could be resolved at a lower cost threshold. Id. The 

court therefore remanded those budgets to EPA for reconsideration 

consistent with the court's opinion. Id. at 138. The court 

instructed the EPA to act "promptly" in addressing these issues 

on remand. Id. at 132. 

The court's decision explicitly applies to 11 state budgets 
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involved in that litigation: Florida, Maryland, New Jersey, New 

York, North Carolina, Ohio, Pennsylvania, South Carolina, Texas, 

Virginia, and West Virginia. Id. at 129-30, 138. EPA is proposing 

in this rule to promulgate FIPs for nine of those states to 

address interstate transport with respect to the 2008 ozone 

NAAQS: Maryland, New Jersey, New York, North Carolina, Ohio, 

Pennsylvania, Texas, Virginia, and West Virginia. The proposed 

FIPs incorporate revised emissions budgets that would supplant 

and replace the budgets promulgated in the CSAPR rule to address 

the 1997 ozone NAAQS, the same budgets remanded by the D.C. 

Circuit for reconsideration. Further, as proposed in this rule, 

these proposed budgets would be effective for the 2017 ozone 

season, the same period in which the phase 2 budgets that were 

invalidated by the court are currently scheduled to become 

effective. Therefore, this proposed action provides an 

appropriate and timely response to the court's remand by 

replacing the budgets promulgated in the CSAPR to address the 

1997 ozone NAAQS, which were declared invalid by the D.C. 

Circuit, with budgets developed to address the revised and more 

stringent 2008 ozone NAAQS. 43 

The EPA notes that it is able to propose addressing the D.C. 

Circuit's remand of CSAPR NOx ozone-season emissions budgets 

43 The methodology for developing the proposed budgets to address the 
2008 ozone NAAQS is described in more detail in Sections VI and VII 
below. Section VI also includes an evaluation, as instructed by the 
court in EME Homer City II, to affirm that the proposed budgets do not 
over-control with respect to downwind air quality problems identified 
in this rule. 795 F.3d at 127-28. 
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because the agency was already performing analysis and policy 

development for this proposal, which is directly applicable to 

this aspect of the D.C. Circuit opinion. 

Separately, various petitioners filed legal challenges in 

the D.C. Circuit to a supplemental rule that added five states to 

the CSAPR ozone-season trading program, 76 FR 80760 (Dec. 27, 

2011). See Public Service Company of Oklahoma v. EPA, No. 12-1023 

(D.C. Cir., filed Jan. 13, 2012). The case was held in abeyance 

during the pendency of the litigation in EME Homer City. The 

case remains pending in the D.C. Circuit as of the date of 

signature of this rule. 44 The EPA notes that this rule also 

proposes to promulgate FIPs for all five states added to CSAPR in 

the supplemental rule: Iowa, Michigan, Missouri, Oklahoma, and 

Wisconsin. The proposed FIPs incorporate revised emissions 

budgets that would supplant and replace the budgets promulgated 

in the supplemental CSAPR rule to address the 1997 ozone NAAQS 

for these five states and would be effective for the 2017 ozone 

season. 

For the two remaining ozone-season states affected by this 

portion of the EME Homer City II decision, Florida and South 

Carolina, the EPA is not proposing in this action to promulgate 

44 In 2012, the EPA also finalized two rules making certain revisions to 
CSAPR. 77 FR 10324 (Feb. 21, 2012); 77 FR 34830 (June 12, 2012). Various 
petitioners filed legal challenges to these rules in the D.C. Circuit, and the 
cases were also held in abeyance pending the litigation in EME Homer City. 
See Wisconsin Public Service Corp. v. EPA, No. 12-1163 (D.C. Cir., filed Apr. 
6, 2012); Utility Air Regulatory Group v. EPA, No. 12-1346 (D.C. Cir., filed 
Aug. 9, 2012). The cases currently remain pending in the D.C. Circuit. 
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FIPs because the air quality modeling performed to support the 

proposal does not indicate that these states are linked to any 

identified downwind nonattainment or maintenance receptors with 

respect to the 2008 ozone standard. Inherently then, because the 

2008 ozone NAAQS is more stringent than the 1997 ozone NAAQS, 

this modeling also does not indicate that Florida or South 

Carolina are linked to any remaining air quality concerns with 

respect to the 1997 ozone standard for which the states were 

regulated in CSAPR. 

Accordingly, in order to address the Court's remand with 

respect to these two states' interstate transport responsibility 

under the 1997 ozone standard, the EPA proposes to remove these 

states from the CSAPR ozone-season trading program beginning in 

2017 when the phase 2 ozone-season emissions budgets were 

scheduled to be implemented. 

The EPA notes that because the proposed rule modeling was 

performed prior to the D.C. Circuit's issuance of EME Homer City 

II, that modeling assumed in its baseline for all states the 

emission reductions associated with the CSAPR phase 2 ozone-

season budgets. In the final rule modeling, the EPA will make any 

additional changes to the emissions inventories or modeling 

platform as may be justified based on comments received on the 

modeling performed for the proposed rule. In the event that air 

quality modeling conducted for the final rule demonstrates that 

either Florida or South Carolina are projected to significantly 
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(e.g., greater than or equal to 1% of the NAAQS) contribute to an 

air quality problem with respect to the 2008 ozone standard in 

the absence of a CSAPR-related emissions budget in place for 

those states, the EPA instead proposes to finalize revised 

budgets (presented with this rulemaking for comment) for 

whichever of those states may be identified as linked to such air 

quality problems rather than remove those states from the CSAPR 

ozone-season trading program. The EPA has calculated emissions 

budgets for Florida and South Carolina that we are proposing to 

apply to those states if, and only if, the final rule air quality 

modeling identifies a linkage as just described. These proposed 

budgets are developed using the same methods applied to the 23 

states that the EPA proposed to regulate in this action. These 

methods are described in section VI of this proposal and the 

methods and resulting emissions budgets are provided in the Ozone 

Transport Policy Analysis TSD. 

The EPA seeks comment on this approach with respect to 

addressing the remand as to Florida and South Carolina, including 

the proposed budgets that would apply to those states if a 

linkage is identified, which are available in the docket. 

Additionally, the EPA notes Florida and South Carolina may 

be relying upon emissions reductions that result from now-

remanded emissions budgets in Florida and South Carolina to 

satisfy statutory obligations other than the interstate transport 

requirements. However, Florida and South Carolina may have an 
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interest in submitting SIPs to continue their participation in 

the CSAPR NOx ozone-season trading program in order to meet other 

Clean Air Act requirements. Likewise, to the extent that the 

final modeling indicates that other states included in the remand 

of the CSAPR phase 2 NOx ozone-season emissions budgets are not 

linked to any identified downwind nonattainment or maintenance 

receptors with respect to the 2008 ozone standard, they would not 

be included in the final FIPs but they may be interested in 

continuing to participate in the CSAPR NOx ozone-season trading 

program in order to meet other Clean Air Act requirements. The 

EPA seeks comment on whether to allow Florida, South Carolina, 

and other similarly situated states (if any) to continue their 

participation in the CSAPR NOx ozone-season program through 

voluntary SIPs that would retain the CSAPR NOx ozone-season 

emissions budgets, contingent upon review and approval by the 

EPA. 

The D.C. Circuit also remanded without vacatur the CSAPR S02 

annual emissions budgets for four states (Alabama, Georgia, South 

Carolina, and Texas) for reconsideration. 795 F.3d at 129, 138. 

This proposal does not address the remand of these CSAPR phase 2 

S02 annual emissions budgets. The EPA intends to address the 

remand of the phase 2 S02 annual emissions budgets separately. 

The existing CSAPR annual emissions budgets and implementation 

programs (CSAPR S02 annual and NOx annual requirements), which 

address interstate transport for the 1997 and 2006 PM2.s NAAQS, 
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continue to apply at this time. 

D. Addressing Outstanding Transport Obligations for the 1997 

Ozone NAAQS 

In the original CSAPR, the EPA noted that the reductions for 

11 states may not be sufficient to fully eliminate all 

significant contribution to nonattainment or interference with 

maintenance for certain downwind areas with respect to the 1997 

ozone NAAQS. 45 The 11 states are: Alabama, Arkansas, Georgia, 

Illinois, Indiana, Kentucky, Louisiana, Mississippi, Missouri, 

Tennessee, and Texas. 46 In the original CSAPR, the EPA's analysis 

projected continued nonattainment and maintenance problems at 

downwind receptors to which these upwind states were linked after 

implementation of the CSAPR trading programs. Specifically, the 

persistent ozone problems were expected in Baton Rouge, 

Louisiana; Houston, Texas; and Allegan, Michigan according to the 

remedy case modeling conducted for the final rule. At that time 

the EPA did not address whether additional ozone season NOx 

emission reductions would be needed in these states to fully 

resolve the good neighbor obligation under the CAA with respect 

45 See CSAPR Final Rule, 76 FR at 48220, and the CSAPR Supplemental Rule, 76 
FRat 80760, December 27, 2011. 
46 The EPA acknowledges that, despite its conclusion in CSAPR that the air 
quality problems to which Texas was linked in the original CSAPR were not 
fully resolved, the court concluded in EME Homer City II that the NOx ozone
season emissions budget finalized for Texas resulted in over-control as to the 
ozone air quality problems to which the state was linked. 795 F.3d at 129-30. 
As discussed below in section V, this rule proposes to respond to the remand 
of Texas's NOx ozone-season emissions budget by promulgating a new budget to 
address the 2008 ozone NAAQS. The EPA has also evaluated Texas's contribution 
to any remaining air quality problems with respect to the 1997 ozone NAAQS. 
[Text may be revised to reflect ongoing litigation.] 
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to the 1997 ozone NAAQS beyond the EGU requirements promulgated 

in CSAPR. 

To evaluate whether additional emission reductions would be 

needed in these 11 states to address the states' full good 

neighbor obligation for the 1997 ozone NAAQS, the EPA reviewed 

the 2017 baseline air quality modeling conducted for this 

proposal, which includes emission reductions associated with the 

CSAPR phase 2 ozone-season budgets. 

The updated 2017 air quality modeling shows that the 

predicted average DVs and maximum DVs for 2017 are below the 

level of the 1997 ozone NAAQS for the downwind receptors of 

concern that the 11 states were linked to in the original CSAPR 

for the 1997 ozone NAAQS. Further, the 2017 air quality modeling 

shows that there are no other nonattainment or maintenance 

receptors to which these areas would be linked with respect to 

the 1997 ozone NAAQS. This conclusion demonstrates that no 

further emission reductions are required to address the 

interstate transport obligations of these states with respect to 

the 1997 ozone NAAQS, and therefore EPA finds that the original 

CSAPR emissions budgets satisfy these states' full obligation to 

address interstate ozone transport under the good neighbor 

provision of the CAA as to that NAAQS. Therefore, we propose to 

find that the original CSAPR FIPs fully satisfy those 11 states' 

good neighbor CAA obligations regarding the emissions that 

contribute significantly to nonattainment or interfere with 
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maintenance of the 1997 ozone NAAQS in other states. 

IV. Legal Authority 

A. EPA's Authority for the Proposed Rule 

1. Statutory Authority 

The statutory authority for this proposed action is provided 

by the CAA as amended (42 U.S.C. 7401 et seq.). Specifically, 

sections 110 and 301 of the CAA provide the primary statutory 

bases for this proposal. The most relevant portions of section 

110 are subsections 110 (a) (1), 110 (a) (2), and 110 (a) (2) (D) (i) (I), 

and 110 (c) (1). 

Section 110 (a) (1) provides that states must make SIP 

submissions "within 3 years (or such shorter period as the 

Administrator may prescribe) after the promulgation of a national 

primary ambient air quality standard (or any revision thereof)," 

and that these SIP submissions are to provide for the 

"implementation, maintenance, and enforcement" of such NAAQS. 47 

The statute directly imposes on states the duty to make these SIP 

submissions, and the requirement to make the submissions is not 

conditioned upon the EPA taking any action other than 

promulgating a new or revised NAAQS. 48 

The EPA has historically referred to SIP submissions made 

for the purpose of satisfying the applicable requirements of CAA 

47 42 U.S.C. 7410(a) (1). 
48 See EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1601 
(2014). 
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sections 110 (a) (1) and 110 (a) (2) as "infrastructure SIP" 

submissions. Section 110(a) (1) addresses the timing and general 

requirements for infrastructure SIP submissions, and section 

110(a) (2) provides more details concerning the required content 

of these submissions. It includes a list of specific elements 

that "[e]ach such plan" submission must address. 49 All states, 

regardless of whether the state includes areas designated as 

nonattainment for the relevant NAAQS, must have SIPs that meet 

the applicable requirements of section 110(a) (2), including 

provisions of section 110 (a) (2) (D) (i) (I) described further below 

and which are the focus of this proposal. 

Section 110(c) (1) requires the Administrator to promulgate a 

FIP at any time within 2 years after the Administrator: 1) finds 

that a state has failed to make a required SIP submission, 2) 

finds a SIP submission to be incomplete pursuant to CAA section 

110 (k) (1) (C), or 3) disapproves a SIP submission, unless the 

state corrects the deficiency through a SIP revision that the 

Administrator approves before the FIP is promulgated. 50 

Section 110 (a) (2) (D) (i) (I), also known as the "good neighbor 

provision," provides the basis for this proposed action. It 

requires that each state SIP shall include provisions sufficient 

49 EPA's general approach to infrastructure SIP submissions is 
explained in greater detail in individual notices acting or proposing 
to act on state infrastructure SIP submissions and in guidance. See, 
e.g., Guidance on Infrastructure State Implementation Plan (SIP) 
Elements under Clean Air Act Sections 110 (a) (1) and 110 (a) (2) (Sept. 
2013). 
50 4 2 u.s. c. 7 410 (c) ( 1) . 
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to "prohibit [] any source or other type of emissions 

activity within the State from emitting any air pollutants in 

amounts which will - (I) contribute significantly to 

nonattainment in, or interfere with maintenance by, any other 

State with respect to any [NAAQS] . " 51 

The EPA has previously issued three rules interpreting and 

clarifying the requirements of section 110 (a) (2) (D) (i) (I) for 

states in the eastern half of the United States. These rules, and 

the associated court decisions addressing these rules, provide 

important guidance regarding the requirements of section 

110 (a) (2) (D) (i) (I). 

The NOx SIP Call, promulgated in 1998, addressed the good 

neighbor provision for the 1979 1-hour ozone NAAQS and the 1997 8-

hour ozone NAAQS. 52 The rule required 22 states and the District 

of Columbia to amend their SIPs and limit NOx emissions that 

contribute to ozone nonattainment. The EPA set a NOx ozone-season 

budget for each affected state, essentially a cap on ozone season 

NOx emissions in the state. Sources in the affected states were 

given the option to participate in a regional cap-and-trade 

program, known as the NOx Budget Trading Program (NBP) . This rule 

was largely upheld by the D.C. Circuit in Michigan v. EPA, 213 

F.3d 663 (D.C. Cir. 2000), cert. denied, 532 U.S. 904 (2001). 

The Clean Air Interstate Rule (CAIR), promulgated in 2005, 

51 4 2 u. s. C. 7 410 (a) ( 2) (D) ( i) (I) . 
52 63 FR 57356 (Oct. 27, 1998). 
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addressed both the 1997 PM2.s and ozone standards under the good 

neighbor provision. 53 CAIR required SIP revisions in 28 states 

and the District of Columbia to ensure that certain emissions of 

sulfur dioxide (S02) and/or NOx - important precursors of 

regionally transported PM2.s (S02 and NOx) and ozone (NOx) - were 

prohibited. Like the NOx SIP Call, states were given the option 

to participate in a regional cap-and-trade program to satisfy 

their SIP obligations. When the EPA promulgated the final CAIR in 

May 2005, the EPA also issued a national rule finding that states 

had failed to submit SIPs to address the requirements of CAA 

section 110 (a) (2) (D) (i) with respect to the 1997 ozone and PM2.5 

NAAQS, given that states were required by the CAA to have 

submitted section 110 (a) (2) (D) (i) (I) SIPs for those standards by 

July 2000. 54 This finding of failure to submit triggered a 2-year 

clock for the EPA to issue FIPs to address interstate transport, 

and on March 15, 2006, the EPA promulgated FIPs to ensure that 

the emission reductions required by CAIR would be achieved on 

schedule. 55 CAIR was remanded to EPA by the D.C. Circuit in North 

Carolina, 531 F.3d 896 (D.C. Cir. 2008), modified on reh'g, 550 

F.3d 1176. For more information on the legal considerations of 

CAIR and the D.C. Circuit holding in North Carolina, refer to the 

preamble of the final CSAPR rule. 56 

53 70 FR 25162 (May 12, 2005). 
54 70 FR 21147 (April 25, 2005). 
55 71 FR 2 53 2 8 (Apr i 1 2 8 , 2 0 0 6) . 
56 76 FR 48208, 48217 (Aug. 8, 2011). 
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In 2011, the EPA promulgated CSAPR to address the issues 

raised by the remand of CAIR and additionally to address the good 

neighbor provision for the 2006 PM2.5 NAAQS. 57 CSAPR requires 28 

states to reduce S02 emissions, annual NOx emissions, and/or 

ozone season NOx emissions that significantly contribute to other 

states' nonattainment or interfere with other states' abilities 

to maintain these air quality standards. To accomplish 

implementation aligned with the applicable attainment deadlines, 

the EPA promulgated FIPs for each of the 28 states covered by 

CSAPR. The FIPs implement regional cap-and-trade programs to 

achieve the necessary reductions. States can submit good neighbor 

SIPs at any time that, if approved by the EPA, would replace the 

CSAPR FIP for that state. As discussed below, CSAPR was the 

subject of decisions by both the D.C. Circuit and the Supreme 

Court, which largely upheld the rule. 

On August 21, 2012, the D.C. Circuit issued a decision in 

EME Homer City Generation, L.P. v. EPA, 696 F.3d 7 (D.C. Cir. 

2012), vacating CSAPR and holding, among other things, that 

states had no obligation to submit good neighbor SIPs until the 

EPA had first quantified each state's good neighbor obligation. 58 

The implication of this decision was that the EPA did not have 

authority to promulgate FIPs as a result of states' failure to 

submit or EPA's disapproval of such SIPs. The EPA sought review, 

57 76 FR 48208. 
58 EME Homer City Generation, L.P. v. EPA, 696 F.3d 7, 31 (D.C. Cir. 
2012). 
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first with the D.C. Circuit en bane and then with the Supreme 

Court. While the D.C. Circuit declined to consider the EPA's 

appeal en banc, 59 on January 23, 2013, the Supreme Court granted 

the EPA's petition for certiorari. 60 

On April 29, 2014, the Supreme Court issued a decision 

reversing the D.C. Circuit's EME Homer City opinion on CSAPR and 

held, among other things, that under the plain language of the 

CAA, states must submit SIPs addressing the good neighbor 

provision within 3 years of promulgation of a new or revised 

NAAQS, regardless of whether the EPA first provides guidance, 

technical data or rulemaking to quantify the state's 

obligation. 61 Thus, the Supreme Court affirmed that states have 

an obligation in the first instance to address the good neighbor 

provision after promulgation of a new or revised NAAQS, a holding 

that also applies to states' obligation to address interstate 

transport for the 2008 ozone NAAQS. The Supreme Court remanded 

the litigation to the D.C. Circuit for further proceedings. 

Finally, on July 28, 2015, the D.C. Circuit issued its 

opinion on CSAPR regarding the remaining legal issues raised by 

the Petitioners on remand from the Supreme Court, EME Homer City 

II, 795 F.3d 118. This decision largely upheld EPA's approach to 

59 EME Homer City Generation, L.P. v. EPA, No. 11-1302 (D.C. Cir. 
January 24, 2013), ECF No. 1417012 (denying the EPA's motion for 
rehearing en bane) . 
60 EPA v. EME Homer City Generation, L.P., 133 S. Ct. 2857 (2013) 
(granting the EPA's and other parties' petitions for certiorari). 

61 EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1600-01 
(2014). 
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addressing interstate transport in CSAPR, leaving the rule in 

place and affirming EPA's interpretation of various statutory 

provisions and EPA's technical decisions. The decision also 

remands the rule without vacatur for reconsideration of EPA's 

emissions budgets for certain states. In particular and as 

discussed in more detail in section III, the court declared 

invalid the CSAPR phase 2 NOx ozone-season emissions budgets of 

11 states, holding that those budgets over-control with respect 

to the downwind air quality problems to which those states were 

linked for the 1997 ozone NAAQS. The court's decision explicitly 

applies to 11 states: Florida, Maryland, New Jersey, New York, 

North Carolina, Ohio, Pennsylvania, South Carolina, Texas, 

Virginia, and West Virginia. Id. at 129-30, 138. The court also 

remanded without vacatur the S02 annual emissions budgets for 

four states (Alabama, Georgia, South Carolina, and Texas) for 

reconsideration. Id. at 129, 138. The court instructed the EPA to 

act "promptly" in addressing these issues on remand. Id. at 132. 

Section 301(a) (1) of the CAA also gives the Administrator of 

the EPA general authority to prescribe such regulations as are 

necessary to carry out her functions under the Act. 62 Pursuant to 

this section, the EPA has authority to clarify the applicability 

of CAA requirements. In this action, among other things, the EPA 

is clarifying the applicability of section 110 (a) (2) (D) (i) (I) by 

identifying NOx emissions in certain states that must be 

62 4 2 u . s . C . 7 6 0 1 ( a) ( 1 ) . 
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prohibited pursuant to this section with respect to the 8-hour 

ozone NAAQS promulgated in 2008. 

In particular, the EPA is proposing to use its authority 

under sections 110 and 301 to promulgate FIPs that establish or 

revise EGU NOx ozone-season emissions budgets for 23 eastern 

states to mitigate their significant contribution to 

nonattainment or interference with maintenance in another state. 

As described in more detail later in this notice, generally the 

EPA is proposing to update each affected state's FIP, including 

revising the existing CSAPR budgets. 63 The EPA is also proposing 

to respond to the court's remand in EME Homer City II with 

respect to the remanded NOx ozone-season emissions budgets. 

2. FIP Authority for Each State Covered by the Proposed 

Rule. 

a. Status of State Good Neighbor SIPs for the 2008 Ozone 

NAAQS 

As discussed above, all states have an obligation to submit 

SIPs that address the requirements of CAA section 110(a) (2) 

within 3 years of promulgation of a new or revised NAAQS. With 

respect to the 2008 ozone NAAQS, states were required to submit 

SIPs addressing the good neighbor provision by March 12, 2011. If 

the EPA finds that a state has failed to submit a SIP to meet its 

statutory obligation to address section 110 (a) (2) (D) (i) (I) or if 

63 One state, Kansas, would have a new CSAPR ozone season requirement under 
this proposal. The remaining 22 states were included in the original CSAPR 
ozone-season program as to the 1997 ozone NAAQS. 

ED_000738_00002681-00066 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 

Page 67 of 270 
EPA disapproves a good neighbor SIP, then the EPA has not only 

the authority but the obligation, pursuant to section 110(c) (1), 

to promulgate a FIP to address the CAA requirement within 2 years 

of the finding or disapproval. 

On July 13, 2015, the EPA published a rule finding that 24 

states failed to make complete submissions that address the 

requirements of section 110 (a) (2) (D) (i) (I) related to the 

interstate transport of pollution as to the 2008 ozone NAAQS. See 

80 FR 39961 (July 13, 2015) (effective August 12, 2015). The 

finding action triggered a 2-year deadline for the EPA to issue 

FIPs to address the good neighbor provision for these states by 

August 12, 2017. The states included in this finding of failure 

to submit are: Alabama, Arkansas, California, Florida, Georgia, 

Iowa, Illinois, Kansas, Massachusetts, Maine, Michigan, 

Minnesota, Mississippi, Missouri, New Hampshire, New Mexico, 

North Carolina, Oklahoma, Pennsylvania, South Carolina, 

Tennessee, Vermont, Virginia, and West Virginia. 

Since the EPA issued the findings notice, EPA has received a 

SIP submission addressing the good neighbor provision for the 

2008 ozone NAAQS from the state of Maine on which the EPA has not 

yet proposed action. 

Several additional states - Connecticut, Nebraska, North 

Dakota, Rhode Island, South Dakota, New York, Delaware, Maryland, 

Indiana, Kentucky, Louisiana, New Jersey, Ohio, Texas, Wisconsin, 

and the District of Columbia - have previously submitted SIPs to 

ED_000738_00002681-00067 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 

Page 68 of 270 
address the requirements of section 110 (a) (2) (D) (i) (I) for the 

2008 ozone NAAQS. To the extent that the EPA has not finalized 

action on these submitted SIPs, these states can evaluate their 

submissions in light of this proposal and the actions we are 

taking to reduce interstate ozone transport for the 2008 ozone 

NAAQS. Pursuant to a judgment issued on May 15, 2015, the EPA is 

required to take final action on the interstate transport SIPs 

for Nebraska and North Dakota by January 29, 2016, and for 

Maryland, Texas, Ohio and Indiana by June 7, 2016. 64 In the event 

that the EPA finalizes disapproval or partial disapproval of any 

of these SIPs, that action would trigger the EPA's FIP authority 

to implement the requirements of the good neighbor provision for 

those states. Alternatively, if any of these states withdraws its 

2008 ozone interstate transport SIP submittal, the EPA plans to 

issue a separate notice of finding of failure to submit for these 

states and will finalize FIPs as appropriate. 

On March 7, 2013, the EPA finalized action on the State of 

Kentucky's SIP submission addressing, among other things, the 

good neighbor provision requirements for the 2008 ozone NAAQS. 65 

The EPA disapproved the submission as to the good neighbor 

requirements. In the notice, the EPA explained that the 

disapproval of the good neighbor portion of the state's 

infrastructure SIP submission did not trigger a mandatory duty 

64 See Judgment, Sierra Club v. McCarthy, Case 4:14-cv-05091-YGR (N.D. 
Cal. May 15, 2015). 
65 78 FR 14681 (March 7, 2013). 
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for the EPA to promulgate a FIP to address these requirements. 66 

Citing the D.C. Circuit's decision EME Homer City Generation v. 

EPA, 696 F.3d 7 (2012), the EPA explained that the court 

concluded states have no obligation to make a SIP submission to 

address the good neighbor provision for a new or revised NAAQS 

until the EPA first defines a state's obligations pursuant to 

that section. 67 Therefore, because a good neighbor SIP addressing 

the 2008 ozone standard was not at that time required, the EPA 

indicated that its disapproval action would not trigger an 

obligation for the EPA to promulgate a FIP to address the 

interstate transport requirements. 68 

On April 30, 2013, the Sierra Club filed a petition for 

review of the EPA's action based on the Agency's conclusion that 

the FIP clock was not triggered by the disapproval of Kentucky's 

good neighbor SIP. 69 As described above, on April 29, 2014, the 

Supreme Court issued a decision reversing and vacating the D.C. 

Circuit's decision in EME Homer City. Following the Supreme Court 

decision, the EPA requested, and the court granted, vacatur and 

remand of the portion of the EPA's final action that determined 

that the FIP obligation was not triggered by the disapproval. 70 

In this notice, the EPA is proposing to correct the portion 

66 I d. at 14 683. 
67 Id. 
68 Id. 
69 Sierra Club v. EPA, Case No. 13-3546 (6th Cir., filed Apr. 30, 
2013). 
70 Order, Sierra Club v. EPA, Case No. 13-3546, Document No. 74-1 (Mar. 
13, 2015). 
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of the disapproval notice indicating that the FIP clock would not 

be triggered by the SIP disapproval. The EPA believes that the 

EPA's obligation to develop a FIP was triggered on the date of 

the judgment issued by the Supreme Court in EPA v. EME Homer 

City, June 2, 2014, and the EPA is obligated to issue a FIP at 

any time within two years of that date. The EPA does not believe 

that the FIP obligation was triggered as of the date of the SIP 

disapproval because the controlling law as of that date was the 

D.C. Circuit decision in EME Homer City, which held that states 

had no obligation to submit a SIP and the EPA had no authority to 

issue a FIP until the EPA first quantified each state's emission 

reduction obligation under the good neighbor provision. 

Accordingly, the most reasonable conclusion is that the EPA's FIP 

obligation was triggered when the Supreme Court clarified the 

state and federal obligations with respect to the good neighbor 

provision. Thus, the EPA proposes to find that the FIP obligation 

was triggered as of June 2, 2014, and that the EPA is obligated 

to promulgate a FIP that corrects the deficiency by June 2, 2016. 

b. States Submitting Transport SIPs before FIP Is Finalized 

The EPA recognizes that some states are currently developing 

SIP submissions or revising their submitted SIPs to address the 

good neighbor provision of the CAA for the 2008 ozone standard. 

The EPA encourages SIP development and will continue to assist 

states in developing transport SIPs. As noted above, the EPA is 

subject to a court order requiring final action on certain state 
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SIPs by January 29, and June 7, 2016. 

The fact that the EPA is proposing a FIP for any state does 

not suggest that the EPA has determined that the state's 

submittal is not approvable. If EPA finalizes approval of a 

state's good neighbor SIP before the FIP is applied, the FIP that 

is now being proposed for that state would no longer be 

necessary. 

Further, the EPA notes that the remedy being proposed in 

this notice are not the only means a state has to mitigate 

interstate ozone transport under the good neighbor provision. 

States could submit measures that strengthen their current SIPs 

and achieve reductions that are similar to, or more efficacious 

in eliminating significant transport than, those that would be 

achieved by the FIPs proposed in this action. The EPA strongly 

encourages such strengthening actions. If a state submits a SIP 

that is approved (in whole or in part) by the EPA via notice-and-

comment rulemaking and that achieves ozone season NOx emission 

reductions and/or establishes EGU NOx ozone emissions budgets 

approximately equivalent to those identified by EPA as achievable 

by 2017, the EPA does not anticipate subjecting the state to the 

EPA's partial remedy in this FIP action. 

V. Analyzing Downwind Air Quality and Upwind-State Contributions 

In this section, we describe the air quality modeling 
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performed to (1) identify locations where we expect there to be 

nonattainment or maintenance problems for 8-hour ozone for the 

2017 analytic year chosen for this proposal, and (2) quantify the 

contributions from anthropogenic emissions from upwind states to 

downwind ozone concentrations at monitoring sites projected to be 

in nonattainment or have maintenance problems in 2017 for the 

2008 ozone NAAQS. Air quality modeling to assess the health and 

welfare benefits of the emissions reductions expected to result 

from this proposal is described in section VIII. 

This section includes information on the air quality 

modeling platform used in support of the proposed rule with a 

focus on the base year and future base case emission inventories. 

We also provide the projection of 2017 ozone concentrations and 

the interstate contributions for 8-hour ozone. The Air Quality 

Modeling Technical Support Document (AQM TSD) in the docket for 

this proposed rule contains more detailed information on the air 

quality modeling aspects of this rule. 

On August 4, 2015, the EPA published a Notice of Data 

Availability (80 FR 46271) requesting comment on the air quality 

modeling platform and air quality modeling results that are being 

used for this proposed rule. Specifically, in the NODA, the EPA 

requested comment on the data and methodologies related to the 

2011 and 2017 emissions and the air quality modeling to project 

2017 concentrations and contributions. Comments received on that 

data via the NODA will be considered for the final rule. 
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A. Overview of Air Quality Modeling Platform 

The EPA performed air quality modeling for three emissions 

scenarios: a 2011 base year, a 2017 baseline, and a 2017 

illustrative control case that reflects the emission reductions 

expected from the proposed rule. 71 We selected 2011 as the base 

year to reflect the most recent National Emissions Inventory 

(NEI). In addition, the meteorological conditions during the 

summer of 2011 were generally conducive for ozone formation 

across much of the U.S., particularly the eastern U.S. For 

example, as described in the AQM TSD, an analysis of 

meteorological-adjusted trends in seasonal mean ozone for the 

period 2000 through 2012 indicates that, on a regional basis, the 

summer of 2011 was typical, in terms of the presence of 

conditions conducive to ozone formation, of high ozone years in 

the eastern U.S. Additional analyses of meteorological conditions 

during the summer of 2011 in comparison to conditions during 

several other recent years can be found in the AQM TSD. The use 

of meteorological data representing conditions that are conducive 

for ozone formation is consistent with the EPA's modeling 

guidance for attainment demonstrations. 72 As noted above, we 

71 The 2017 illustrative control case lS relevant to the EPA's policy 
analysis discussed in section VI and to the benefits and costs 
assessment discussed in section VIII of this preamble. It is not used 
to identify nonattainment or maintenance receptors or quantify the 
contributions from upwind states to these receptors. 
72 "Modeling Guidance for Demonstrating Attainment of Air Quality Goals 
for Ozone, PM2.5, and Regional Haze" U.S. Environmental Protection 
Agency, Research Triangle Park, NC. December 2014. 
http://www.epa.gov/ttn/scram/guidance/guide/Draft_03-PM-
RH_Modeling Guidance-2014.pdf. 
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selected 2017 as the projected analysis year to coincide with the 

attainment date for moderate areas under the 2008 ozone NAAQS. We 

used the 2017 baseline emissions in our air quality modeling to 

identify future nonattainment and maintenance locations and to 

quantify the contributions of emissions from upwind states to 8-

hour ozone concentrations at downwind locations. We used the air 

quality modeling of the 2017 baseline and 2017 illustrative 

control case emissions to estimate the air quality impacts and 

health benefits of this proposal. 

The EPA used the Comprehensive Air Quality Model with 

Extensions (CAMx) version 6.11 73 to simulate pollutant 

concentrations for the 2011 base year and the 2017 future year 

scenarios. CAMx is a grid cell-based, multi-pollutant 

photochemical model that simulates the formation and fate of 

ozone and fine particles in the atmosphere. The CAMx model 

contains certain probing tools including source apportionment 

techniques that are designed to quantify the contribution of 

emissions from various sources and areas to ozone in other 

downwind locations. The CAMx model applications were performed 

for a modeling region (i.e., modeling domain) that covers the 

contiguous 48 states, the District of Columbia, and adjacent 

portions of Canada and Mexico using a horizontal resolution of 12 

x 12 km. A map of the air quality modeling domain is provided in 

73 Comprehensive Air Quality Model with Extensions Version 6.11 User's 
Guide. Environ International Corporation. Novato, CA. December, 2014. 
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the AQM TSD. 

The 2011-based air quality modeling platform includes 2011 

base year emissions and future year projections of these 

emissions and 2011 meteorology for air quality modeling with 

CAMx. In the remainder of this section, we provide an overview of 

(1) the 2011 and 2017 emissions inventories, (2) the methods for 

projecting future nonattainment and maintenance along with a list 

of 2017 baseline nonattainment and maintenance receptors in the 

eastern U.S., (3) the approach to developing metrics to measure 

interstate contributions to 8-hour ozone, and (4) the predicted 

interstate contributions to downwind nonattainment and 

maintenance in the eastern U.S. We also identify which predicted 

interstate contributions are at or above the CSAPR screening 

threshold, which we are proposing to apply for regulation of 

interstate transport of ozone for purposes of the 2008 ozone 

standard. 

B. Emission Inventories 

The EPA developed emission inventories for this proposal 

including emission estimates for EGUs, non-EGU point sources, 

stationary nonpoint sources, onroad mobile sources, nonroad 

mobile sources, wild fires, prescribed fires, and for biogenic 

emissions that are not the result of human activities. The EPA's 

air quality modeling relies on this comprehensive set of emission 

inventories because emissions from multiple source categories are 

needed to model ambient air quality and to facilitate comparison 
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of model outputs with ambient measurements. 

To prepare the emission inventories for air quality 

modeling, the EPA processed the emission inventories using the 

Sparse Matrix Operator Kernel Emissions (SMOKE) Modeling System 

version 3.6.5 to produce the gridded, hourly, speciated, model-

ready emissions for input to the CAMx air quality model. 

Additional information on the development of the emission 

inventories and on data sets used during the emissions modeling 

process are provided in the TSD "Preparation of Emissions 

Inventories for the Version 6.2, 2011 Emissions Modeling 

Platform," hereafter known as the "Emissions Modeling TSD." This 

TSD is available in the docket for this rule and at 

http://www.epa.gov/ttn/chief/emch/index.html#2011. 

The EPA published Federal Register notices on November 27, 

2013 (78 FR 70935), and January 14, 2014 (79 FR 2437), to take 

comment on the 2011 and 2018 74 emission modeling platforms, 

including data and documentation on the methods used to prepare 

the emission inventories for air quality modeling. Comments were 

collected for the 2011 and 2018 emissions modeling platforms 

74 During the 2013 and 2014 pre-proposal comment periods for the 
modeling platforms, the attainment deadline for the downwind areas was 
established by regulation as December 2018. The 2008 Ozone NAAQS SIP 
Requirements Rule revised the attainment deadline for ozone 
nonattainment areas currently designated as Moderate from December 
2018 to July 2018, which means attainment determinations have to be 
based on design values calculated using 2015 through 2017 ozone season 
data. Therefore, in its July 2015 NODA and in this proposal, the EPA 
has adjusted the future year modeling to be for the year 2017 rather 
than 2018. 
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under the dockets EPA-HQ-OAR-2013-0743 and EPA-HQ-OAR-2013-0809, 

respectively. Comments from those notices that were accepted by 

the EPA have been incorporated into the emission modeling data 

and procedures for this proposal as documented in the Emissions 

Modeling TSD. As indicated above, the updated emission 

inventories, methodologies, and data were provided in a Notice of 

Data Availability published in the Federal Register on August 4, 

2015 (80 FR 46271). Comments received on the proposal data will 

be considered for the final rule. 

1. Foundation Emission Inventory Data Sets 

The EPA developed emission data representing the year 2011 

to support air quality modeling of a base year from which future 

air quality could be forecasted. The EPA used the 2011 National 

Emission Inventory (NEI) version 2 (2011NEiv2), released in March 

2015, as the primary basis for the U.S. inventories supporting 

the 2011 air quality modeling. Documentation on the 2011NEiv2 is 

available in the 2011 National Emissions Inventory, version 2 TSD 

available in the docket for this rule and at 

http://www.epa.gov/ttn/chief/net/2011inventory.html#inventorydoc. 

The future base case scenario modeled for 2017 includes a 

representation of changes in activity data and of predicted 

emission reductions from on-the-books actions, including planned 

emission control installations and promulgated federal measures 

that affect anthropogenic emissions. 75 

75 Biogenic emissions and emissions from wild fires and prescribed fires were 
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2. Development of Emission Inventories for EGUs 

Annual NOx and S02 emissions for EGUs in the 2011NEiv2 are 

based primarily on data from continuous emission monitoring 

systems (CEMS), with other EGU pollutants estimated using 

emission factors and annual heat input data reported to the EPA. 

For EGUs without CEMS, the EPA used data submitted to the NEI by 

the states. For more information on the details of how the 2011 

EGU emissions were developed and prepared for air quality 

modeling, see the Emissions Modeling TSD. 

The EPA projected future 2017 baseline EGU emissions using 

version 5.14 of the Integrated Planning Model (IPM) 

(http://www.epa.gov/powersectormodeling). IPM, developed by ICF 

Consulting, is a state-of-the-art, peer-reviewed, multi-regional, 

dynamic, deterministic linear programming model of the contiguous 

U.S. electric power sector. It provides forecasts of least cost 

capacity expansion, electricity dispatch, and emission control 

strategies while meeting energy demand and environmental, 

transmission, dispatch, and reliability constraints. EPA has used 

IPM for over two decades to better understand power sector 

behavior under future business-as-usual conditions and to 

evaluate the economic and emission impacts of prospective 

environmental policies. The model is designed to reflect 

electricity markets as accurately as possible. The EPA uses the 

held constant between 2011 and 2017 since (1) these emissions are tied to the 
2011 meteorological conditions and (2) the focus of this rule is on the 
contribution from anthropogenic emissions to projected ozone nonattainment and 
maintenance. 
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best available information from utilities, industry experts, gas 

and coal market experts, financial institutions, and government 

statistics as the basis for the detailed power sector modeling in 

IPM. The model documentation provides additional information on 

the assumptions discussed here as well as all other model 

assumptions and inputs. 76 

The IPM version 5.14 base case accounts for comments 

received as a result of the NODAs released in 2013 and 2014 

(including control configuration) as well as updated 

environmental regulations. This projected base case accounts for 

the effects of the finalized MATS 77 and CSAPR rules, New Source 

Review settlements, and on-the-books state rules through 2014 78 

impacting S02, NOx, directly emitted particulate matter, and C02, 

and final actions the EPA has taken to implement the Regional 

Haze Rule. The EPA's IPM base case also includes two federal non-

air rules affecting EGUs: the Cooling Water Intake Structure 

(Clean Water Act section 316(b)) rule and the Coal Combustion 

Residuals (CCR) rule. Documentation of IPM version 5.14 is in the 

76 Detailed information and documentation of EPA's Base Case, including 
all the underlying assumptions, data sources, and architecture 
parameters can be found on EPA's website at: 

on narrow grounds a portion 
D.C. Circuit decision upholding the MATS rule, finding that EPA erred 

by not considering cost when determining that regulation of EGOs was 
"appropriate" pursuant to CAA section 112 (n) (1). 135 S.Ct. 192 (2015). The 
case was remanded to the D.C. Circuit for further proceedings, and the MATS 
rule currently remains in place. 
78 For any specific version of IPM there is a cutoff date after which 
it is no longer possible to incorporate updates into the input 
databases. For version 5.14, that cutoff date was November 2014. 
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docket and available online at www.epa.gov/powersectormodeling. 

After the receptor and contribution analyses for this 

proposal were underway, the EPA released an updated IPM base 

case, version 5.15, and the final Clean Power Plan (CPP) . 79 In 

order to reflect all on-the-books policies as well as the most 

current power sector modeling data, the EPA performed an 

assessment, described in section V-D below, to reflect inclusion 

of IPM 5.15 with the CPP in the base case for this proposal. The 

EPA will use this base case, including the final CPP, for its 

modeling analysis for the final rule. Additionally, EPA's 

analysis for the final rule may include updated assumptions about 

CSAPR phase 2 NOx ozone-season or S02 annual emissions budgets 

for those states with budgets that were declared invalid and 

remanded to the EPA by the D.C. Circuit's decision in EME Homer 

City II. 

In projecting future 2017 baseline EGU emissions, the EPA 

adjusted the 2018 IPM version 5.14 base case results to account 

for three categories of differences between 2017 and 2018. The 

categories are: 1) adjusting NOx emissions for units with SCRs in 

2018 but that are assumed not to operate or be installed in 2017; 

2) adding NOx emissions for units that are retiring in 2018 but 

are projected to operate in 2017; and 3) adjusting NOx emissions 

for coal-fired units that are projected to convert to natural gas 

(i.e., "coal-to-gas") in 2018, but are still projected to burn 

79 [Placeholder for CPP reference once published] 
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coal in 2017. These adjustments were only made to the air quality 

flat file outputs of IPM and are discussed in greater detail in 

the IPM documentation found in the docket for this proposed rule. 

3. Development of Emission Inventories for Non-EGU Point Sources 

The 2011 non-EGU point sources in the 2011 base case 

inventory match those in the 2011NEiv2. Details on the 

development of the 2011 emission inventories can be found in the 

2011NEiv2 TSD. Prior to air quality modeling, the emission 

inventories must be processed into a format that is appropriate 

for the air quality model to use. Details on the processing of 

the emissions for 2011 and on the development of the 2017 non-EGU 

emission inventories are available in the Emissions Modeling TSD. 

Projection factors and percent reductions in this proposal 

reflect comments received as a result of the NODAs in 2013 and 

2014, along with emission reductions due to national and local 

rules, control programs, plant closures, consent decrees and 

settlements. Reductions from several Maximum Achievable Control 

Technology (MACT) and National Emission Standards for Hazardous 

Air Pollutants (NESHAP) standards are included. Projection 

approaches for corn ethanol and biodiesel plants, refineries and 

upstream impacts represent requirements pursuant to the Energy 

Independence and Security Act of 2007 (EISA). 

For aircraft emissions at airports, the EPA developed 

projection factors based on activity growth projected by the 

Federal Aviation Administration Terminal Area Forecast (TAF) 
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system, published in March 2013. 

Point source and nonpoint oil and gas emissions are 

projected to 2018 using regional projection factors by product 

type using Annual Energy Outlook (AEO) 2014 projections to year 

2017. NOx and VOC reductions that are co-benefits to the NESHAP 

and New Source Performance Standards (NSPS) for Stationary 

Reciprocating Internal Combustion Engines (RICE) are reflected 

for select source categories. In addition, Natural Gas Turbines 

and Process Heaters NSPS NOx controls and NSPS Oil and Gas VOC 

controls are reflected for select source categories. 

4. Development of Emission Inventories for Onroad Mobile Sources 

The EPA developed the onroad mobile source emissions for 

states other than California using the EPA's Motor Vehicle 

Emissions Simulator (MOVES) 2014. We computed the emissions 

within SMOKE by multiplying emission factors developed using 

MOVES with the appropriate activity data. We also used MOVES 

emission factors to estimate emissions from refueling. The 2011 

onroad mobile source emissions used in the inventory for this 

rule are similar but not identical to the 2011NEiv2 emissions due 

to a more detailed treatment of E-85 emissions in the 2011 

emission modeling platform used for this rule. Additional 

information on the approach for generating the onroad mobile 

source emissions is available in the Emissions Modeling TSD. 

Onroad mobile source emissions for California are consistent with 

the emissions submitted by the state as reflected in the 
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2011NEiv2. 

In the future-year modeling for mobile sources, we included 

all national measures known at the time of modeling. The future 

scenarios for mobile sources reflect projected changes to fuel 

usage and onroad mobile control programs finalized as of the date 

of the model run. Finalized rules that are incorporated into the 

mobile source emissions include: Tier 3 Standards (March 2014), 

the Light-Duty Greenhouse Gas Rule (March 2013), Heavy (and 

Medium)-Duty Greenhouse Gas Rule (August 2011), the Renewable 

Fuel Standard (February 2010), the Light Duty Greenhouse Gas Rule 

(April 2010), the Corporate-Average Fuel Economy standards for 

2008-2011 (April 2010), the 2007 Onroad Heavy-Duty Rule (February 

2009), and the Final Mobile Source Air Toxics Rule (MSAT2) 

(February 2007). Impacts of rules that were in effect in 2011 are 

reflected in the 2011 base year emissions at a level that 

corresponds to the extent to which each rule had penetrated into 

the fleet and fuel supply by the year 2011. Local control 

programs such as the California LEV III program are included in 

the onroad mobile source emissions. Activity data for onroad 

mobile sources was projected using AEO 2014. Because EPA changed 

the model year from 2018 to 2017 between its pre-proposal 

modeling and the modeling conducted for this proposal (see 

footnote 64), and due to the substantial amount of lead time 

required to generate emission factors with MOVES, the EPA was 

unable to directly generate emission factors for 2017 prior to 
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the modeling used to support this proposed rule. Therefore, for 

this proposal, future year onroad mobile source emissions were 

computed for 2018 and adjusted to 2017 levels using adjustment 

factors derived from national MOVES runs for 2017 and 2018. 

Emission factors will be generated directly for 2017 prior to air 

quality modeling for the final rule. 

5. Development of Emission Inventories for Commercial Marine 

Category 3 (Vessel) 

The commercial marine category 3 vessel ("C3 marine") 

emissions in the 2011 base case emission inventory for this rule 

are consistent with those in the 2011NEiv2. These emissions 

reflect reductions associated with the Emissions Control Area 

proposal to the International Maritime Organization control 

strategy (EPA-420-F-10-041, August 2010); reductions of NOx, VOC, 

and CO emissions for new C3 engines that went into effect in 

2011; and fuel sulfur limits that went into effect as early as 

2010. The cumulative impacts of these rules through 2017 are 

incorporated in the 2017 projected emissions for C3 marine 

sources. 

6. Development of Emission Inventories for Other Nonroad Mobile 

Sources 

To develop the nonroad mobile source emission inventories 

other than C3 marine for the modeling platform, the EPA used 

monthly, county, and process level emissions output from the 

National Mobile Inventory Model (NMIM) (see 
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http://www.epa.gov/otaq/nmim.htm). State-submitted emissions data 

for nonroad sources were used for Texas and California. These 

emissions are consistent with those in the 2011NEiv2. 

The EPA also used NMIM to project nonroad mobile emissions 

for future years. Development of the future year nonroad 

emissions require a substantial amount of lead time and the 

emissions were prepared for the year 2018 before the model year 

was changed to 2017 when the attainment date was revised in the 

2008 Ozone NAAQS SIP Requirements Rule. To develop a 2017 nonroad 

emissions inventory for this proposal that accounted for the 

difference between 2017 and 2018 emissions levels, we calculated 

the nonroad emissions for 2018, and then adjusted those emissions 

to 2017 levels using national adjustment factors derived from 

national NMIM runs for 2017 and 2018. Emissions specific to 2017 

will be developed for the modeling that will support the final 

rule. The nonroad mobile emission control programs include 

reductions to locomotives, diesel engines and marine engines, 

along with standards for fuel sulfur content and evaporative 

emissions. A comprehensive list of control programs included for 

mobile sources is available in the Emissions Modeling TSD. 

7. Development of Emission Inventories for Nonpoint Sources 

The emissions for stationary nonpoint sources in our 2011 

base case emission inventory are largely consistent with those in 

the 2011NEiv2. For more information on the nonpoint sources in 

the 2011 base case inventory, see the Emissions Modeling TSD and 
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the 2011NEiv2 TSD. 

Where states provided EPA with information about projected 

control measures or changes in nonpoint source emissions, the EPA 

incorporated those inputs in its projections. We included 

adjustments for state fuel sulfur content rules for fuel oil in 

the Northeast. Projected emissions for portable fuel containers 

reflect the impact of projection factors required by the final 

Mobile Source Air Toxics (MSAT2) rule and the EISA, including 

updates to cellulosic ethanol plants, ethanol transport working 

losses, and ethanol distribution vapor losses. 

The EPA developed regional projection factors for nonpoint 

oil and gas sources by product type based on Annual Energy 

Outlook (AEO) 2014 projections to year 2018. We reflected 

criteria air pollutant (CAP) co-benefit reductions resulting from 

the National Emission Standards for Hazardous Air Pollutants 

(NESHAP) for Reciprocating Internal Combustion Engines (RICE) and 

NSPS rules and Oil and Gas NSPS VOC controls for select source 

categories. Additional details on the projections are available 

in the Emissions Modeling TSD. 

C. Air Quality Modeling to Identify Nonattainment and Maintenance 

Receptors 

In this section, we describe the air quality modeling 

performed to identify locations where we expect there to be 

nonattainment or maintenance problems for the 2008 8-hour ozone 

NAAQS in the 2017 analytic future year chosen for this proposal. 
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We then describe how we factored current monitored data into the 

identification of sites as having either nonattainment or 

maintenance concerns for the purposes of this rulemaking. These 

sites are used as the "receptors" for quantifying the 

contributions of emissions in upwind states to nonattainment and 

maintenance concerns in downwind locations. 

In this proposed rule, the EPA is relying on CSAPR's 

approach to identify separate nonattainment and maintenance 

receptors in order to give independent effect to both the 

"contribute significantly to nonattainment" and the ''interfere 

with maintenance" prongs of section 110 (a) (2) (D) (i) (I), 

consistent with the D.C. Circuit's direction in North Carolina. 80 

In its decision on remand from the Supreme Court, the D.C. 

Circuit confirmed that EPA's approach to identifying maintenance 

receptors in CSAPR comported with the court's prior instruction 

to give independent meaning to the "interfere with maintenance" 

prong in the good neighbor provision. EME Homer City II, 795 F.3d 

at 136. 

In CSAPR, the EPA identified nonattainment receptors as 

those monitoring sites that are projected to have average design 

values that exceed the NAAQS. The EPA separately identified 

maintenance receptors as those receptors that would have 

difficulty maintaining the relevant NAAQS in a scenario that 

80 531 F.3d at 910-911 (holding that the EPA must give "independent 
significance" to each prong of CAA section 110 (a) (2) (D) (i) (I) ) . 
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takes into account historical variability in air quality at that 

receptor. The CSAPR approach for identifying nonattainment and 

maintenance receptors relied only upon air quality model 

projections of measured design values. In CSAPR, if the average 

design value in the analysis year was projected to exceed the 

NAAQS, then the monitoring site is identified as a nonattainment 

receptor without consideration of whether the monitoring site is 

currently measuring "clean data" (i.e., design values below the 

NAAQS based on the most recent three years of measured data) . In 

prior transport rulemakings, such as the NOx SIP Call and CAIR, 

the EPA defined nonattainment receptors as those areas that both 

currently monitor nonattainment and that the EPA projects will be 

in nonattainment in the future compliance year. 81 We explained 

that we had the most confidence in our projections of 

nonattainment for those counties that also measure nonattainment 

for the most recent period of available ambient data. In CSAPR, 

we were compelled to deviate from this practice of incorporating 

monitored data into EPA's evaluation of projected nonattainment 

receptors because the most recent monitoring data then available 

reflected large emission reductions from CAIR, which CSAPR was 

designed to replace. As recently affirmed by the D.C. Circuit, it 

was therefore reasonable for the EPA to decide not to compare 

monitored data reflecting CAIR emissions reductions to its 

81 63 FRat 57375, 57377; 70 FRat 25241. See also North Carolina, 531 
F.3d at 913-914 (affirming as reasonable EPA's approach to defining 
nonattainment in CAIR) . 

ED_000738_00002681-00088 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 

Page 89 of 270 
modeling projections that instead excluded CAIR from its 

baseline. 82 

As the EPA is not replacing an existing transport program in 

this rule proposal, we are proposing to consider current 

monitored data as part of the process for identifying projected 

nonattainment receptors for this rulemaking. Accordingly, in this 

rule, the EPA is proposing to return to our prior practice of 

comparing our modeled nonattainment projections to current 

monitored air quality. For the purposes of this rulemaking, the 

EPA proposes to identify as nonattainment receptors those 

monitors that both currently measure nonattainment and that the 

EPA projects will be in nonattainment in 2017. 

As noted above, in CSAPR the EPA identified maintenance 

receptors as those receptors that would have difficulty 

maintaining the relevant NAAQS in a scenario that takes into 

account historical variability in air quality at that receptor. 

The variability in air quality was determined by evaluating the 

"maximum" future design value at each receptor based on a 

projection of the maximum measured design value over the relevant 

period. 

The EPA interprets the projected maximum future design value 

to be a potential future air quality outcome consistent with the 

meteorology that yielded maximum measured concentrations in the 

ambient data set analyzed for that receptor. The EPA also 

82 EME Homer City II, 795 F.3d at 135-36; see also 76 FR at 48230-31. 
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recognizes that previously experienced meteorological conditions 

(e.g., dominant wind direction, temperatures, air mass patterns) 

promoting ozone formation that led to maximum concentrations in 

the measured data may reoccur in the future. The maximum design 

value gives a reasonable projection of future air quality at the 

receptor under a scenario in which such conditions do, in fact, 

reoccur. The projected maximum design value is used to identify 

upwind emissions that, under those circumstances, could interfere 

with the downwind area's ability to maintain the NAAQS. 

Therefore, the EPA assesses the magnitude of the maximum 

projected design value for 2017 at each receptor in relation to 

the 2008 ozone NAAQS and, where such a value exceeds the NAAQS, 

EPA determines that receptor to be a "maintenance" receptor for 

purposes of defining interference with maintenance in this 

proposal, consistent with the method used in CSAPR and upheld by 

the D.C. Circuit in EME Homer City II. 83 That is, monitoring 

sites with a maximum design value that exceeds the NAAQS are 

projected to have a maintenance problem in 2017. 

Consistent with the CSAPR methodology, monitoring sites with 

a projected maximum design value that exceeds the NAAQS, but with 

a projected average design value that is below the NAAQS, are 

identified as maintenance-only receptors. In addition, those 

sites that are currently measuring clean data, but are projected 

to be nonattainment based on the average design value and that, 

83 See 795 F.3d at 136. 
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by definition, are projected to have a maximum design value above 

the standard are also identified as maintenance-only receptors. 

We are not proposing that monitored data have any effect on the 

EPA's determination of maintenance receptors using the CSAPR 

method since even those receptor sites that are not currently 

monitoring violations are still subject to conditions that may 

allow violations to reoccur and therefore have future maintenance 

concerns. 

The following is a brief summary of the procedures for 

projecting future-year 8-hour ozone average and maximum design 

values to 2017. Consistent with the EPA's modeling guidance we 

use the air quality modeling results in a "relative" sense to 

project future concentrations. That is, the ratios of future year 

model predictions to base year model predictions are used to 

adjust ambient ozone design values 84 up or down depending on the 

relative (percent) change in model predictions for each location. 

The modeling guidance recommends using measured ozone 

concentrations for the 5-year period centered on the base year as 

the air quality data starting point for future year projections. 

This average design value is used to dampen the effects of inter-

annual variability in meteorology on ozone concentrations and to 

provide a reasonable projection of future air quality at the 

receptor under "average" conditions. Because the base year for 

84 The ozone design value at a particular monitoring site is the 3-year 
average of the annual 4th highest daily maximum 8-hour ozone 
concentration at that site. 
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this proposal is 2011, we are using the base period 2009-2013 

ambient ozone design value data in order to project 2017 average 

design values in a manner consistent with the modeling guidance. 

The approach for projecting future ozone design values 

involved the projection of an average of up to 3 design value 

periods, which include the years 2009-2013 (design values for 

2009-2011, 2010-2012, and 2011-2013). The 2009-2011, 2010-2012, 

and 2011-2013 design values are accessible at 

www. airtrends/value .html. The average of the 3 design 

values creates a "5-year weighted average" value. The 5-year 

weighted average values were then projected to 2017. To project 8-

hour ozone design values we u ed the 2011 base year and 2017 

future base-case model-predicted ozone concentrations to 

calculate relative reduction factors (RRFs) for the location of 

each monitoring site. The RRFs were applied to the 2009-2013 

average ozone design values and the individual design values for 

2009-2011, 2010-2012, and 2011-2013 through the following steps: 

Step 1: For each monitoring site, we calculate the average 

concentration across the 10 days with the 10 highest 8-hour daily 

maximum ozone predictions in the 2017 baseline85 using the 

predictions in the nine grid cells that include or surround the 

location of the monitoring site. The RRF for a site is the ratio 

85 As specified in the attainment demonstration modeling guidance, if 
there are fewer than 10 modeled days greater than or equal to (>=) 70 
ppb, then the threshold is lowered in 1 ppb increments (to as low as 
60 ppb) until there are 10 days. If there are fewer than 5 days >= 60 
ppb, then an RRF calculation is not completed for that site. 
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of the mean prediction in the future year to the mean prediction 

in the 2011 base year. The RRFs were calculated on a site-by-site 

basis. 86 

Step 2: The RRF for each site is then multiplied by the 2009-2013 

5-year weighted average ambient design value for that site, 

yielding an estimate of the future average design value at that 

particular monitoring location. 

Step 3: We calculate the maximum future design value by 

multiplying the RRF for each site by the three base periods (2009-

2011, 2010-2012, and 2011-2013) separately. The highest of the 

three future values is the projected maximum design value. 

Consistent with the truncation and rounding procedures for the 8-

hour ozone NAAQS, the projected design values are truncated to 

integers in units of ppb. 87 

Projected design values that are greater than or equal to 76 

ppb are considered to be violating the NAAQS in 2017. For those 

sites that are projected to be violating the NAAQS based on the 

average design values in 2017, we examined measured design values 

for the period 2012-2014, which is the most recent available 

measured design values at the time of this proposal. As noted 

above, we are proposing to identify nonattainment receptors in 

this rulemaking as those sites that are violating the NAAQS based 

86 Sites with insufficient valid design values were not included in the 
calculation. In addition, sites with fewer than 5 days with predicted 
8-hour ozone >= 60 ppb in 2018 were dropped from the analysis. 
87 40 CFR Part 50, Appendix P to Part 50 - Interpretation of the Primary and 
Secondary National Ambient Air Quality Standards for Ozone. 
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on current measured air quality and also have projected average 

design values of 76 ppb or greater. Maintenance-only receptors 

therefore include both (1) those sites with projected average 

design values above the NAAQS that are currently measuring clean 

data and (2) those sites with projected average design values 

below the level of the NAAQS, but with projected maximum design 

values of 76 ppb or greater. In addition to the maintenance-only 

receptors, the 2017 ozone nonattainment receptors are also 

maintenance receptors because the maximum design values for each 

of these sites is always greater than or equal to the average 

design value. The monitoring sites that we project to be 

nonattainment and maintenance receptors for the ozone NAAQS in 

the 2017 baseline are used for assessing the contribution of 

emissions in upwind states to downwind nonattainment and 

maintenance of ozone NAAQS as part of this proposal. 

Table V.C-1 contains the 2009-2013 base period average and 

maximum 8-hour ozone design values, the 2017 baseline average and 

maximum design values, and the 2012-2014 design values for the 8 

sites in the eastern U.S. projected to be 2017 nonattainment 

receptors. Table V.C-2 contains this same information for the 6 

maintenance-only sites in the eastern U.S. that are projected 

nonattainment but currently measuring clean data. Table V.C-3 

contains this same information for the 23 maintenance-only sites 

in the eastern U.S. that are projected to have average design 

values below the NAAQS, but maximum design values above the 

ED_000738_00002681-00094 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 

Page 95 of 270 
NAAQS. The design values for all monitoring sites in the U.S. are 

provided in docket item EPA-HQ-OAR-2015-0500-0006. Additional 

details on the approach for projecting average and maximum design 

values are provided in the modeling guidance, Model Attainment 

Test Software88 documentation, and the AQM TSD. The EPA is 

seeking comment on the proposed methods for determining projected 

nonattainment and maintenance receptors. 

Table V.C-1. Average and Maximum 2009-2013 and 2017 Baseline a
Hour Ozone Design Values and 2012-2014 Design Values (ppb) at 
Projected Nonattainment Sites in the Eastern U.S. (Nonattainment 
Receptors) 

Average Maximum 
Design Design Ave rag Maximu 
Value Value e m 

Monitor 2009- 2009- Design Design 
ID State County 2013 2013 Value Value 

2017 2017 
90013007 Connecticu Fairfiel 84.3 89.0 77.1 81.4 

t d 
90019003 Connecticu Fairfiel 83.7 87.0 78.0 81.1 

t d 
90099002 Connecticu New 85.7 89.0 77.2 80.2 

t Haven 
48039100 Texas Brazoria 88.0 89.0 81.4 82.3 

4 
48121003 Texas Denton 84.3 87.0 76.9 79.4 

4 
48439200 Texas Tarrant 87.3 90.0 79.6 82.1 

3 
48439300 Texas Tarrant 86.0 86.0 78.6 78.6 

9 
55117000 Wisconsin Sheboyga 84.3 87.0 77.0 79.4 

6 n 

Table V.C-2. Average and Maximum 2009-2013 and 2017 Baseline 8-

88 Abt Associates, 2014. User's Guide: Modeled 
Software. scramOOl 

2012-
2014 

Design 
Value 

84.0 

85.0 

81.0 

80.0 

81.0 

77.0 

80.0 

81.0 
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Hour Ozone Design Values and 2012-2014 Design Values (ppb) at 
Sites in the Eastern U.S. that are Projected Nonattainment but 
Currently Measuring Clean Data (Maintenance-Only Receptors) 

Average Maximum 
Design Design Ave rag Maximu 
Value Value e m 

Monitor 2009- 2009- Design Design 
ID State County 2013 2013 Value Value 

2017 2017 
24025100 Maryland Harford 90.0 93.0 81.3 84.0 

1 
36085006 New York Richmond 81.3 83.0 76.3 77.8 

7 
36103000 New York Suffolk 83.3 85.0 79.2 80.8 

2 
39061000 Ohio Hamilton 82.0 85.0 76.3 79.1 

6 
48201103 Texas Harris 81.0 82.0 76.8 77.8 

4 
48201103 Texas Harris 82.0 84.0 78.2 80.2 

9 

Table V.C-3. Average and Maximum 2009-2013 and 2017 Baseline a
Hour Ozone Design Values and 2012-2014 Design Values (ppb) at 
Projected Maintenance Sites in the Eastern U.S. Based on the 
CSAPR Methodology (Maintenance-Only Receptors) 

Ave rag Maximu 
e m Ave rag Maximu 

Design Design e m 
Monitor Value Value Design Design 
ID State County 2009- 2009- Value Value 

2013 2013 2017 2017 

90010017 Connecticut Fairfield 80.3 83.0 75.8 78.4 

21111006 Kentucky Jefferson 82.0 85.0 75.8 78.6 
7 

21185000 Kentucky Oldham 82.0 86.0 73.7 77.3 
4 

24005300 Maryland Baltimore 80.7 84.0 73.2 76.2 
1 

26005000 Michigan Allegan 82.7 86.0 75.5 78.5 
3 

26163001 Michigan Wayne 78.7 81.0 74.0 76.2 

2012-
2014 

Design 
Value 

75.0 

73.0 

73.0 

75.0 

72.0 

72.0 

2012-2014 
Design 
Value 

82.0 
Incomplet 

e Data 

74.0 

72.0 

83.0 

74.0 
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34007100 
1 

34015000 
2 

34023001 
1 

34029000 
6 

36081012 
4 

42003100 
5 

42101002 
4 

48085000 
5 

48113006 
9 

48113007 
5 

48121103 
2 

48201002 
4 

48201002 
6 

48201005 
5 

48201105 
0 

48439007 
5 

48439301 
1 
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New Jersey Camden 82.7 87.0 74.2 78.1 

New Jersey Gloucester 84.3 87.0 75.1 77.5 

New Jersey Middlesex 81.3 85.0 73.0 76.3 

New Jersey Ocean 82.0 85.0 73.9 76.6 

New York Queens 78.0 80.0 75.7 77.6 

Pennsylvani Allegheny 80.7 82.0 75.3 76.5 
a 

Pennsylvani Philadelphi 83.3 87.0 75.1 78.4 
a a 

Texas Collin 82.7 84.0 74.9 76.0 

Texas Dallas 79.7 84.0 74.0 78.0 

Texas Dallas 82.0 83.0 75.8 76.7 

Texas Denton 82.7 84.0 75.1 76.3 

Texas Harris 80.3 83.0 75.9 78.5 

Texas Harris 77.3 80.0 73.5 76.1 

Texas Harris 81.3 83.0 75.4 77.0 

Texas Harris 78.3 80.0 74.6 76.2 

Texas Tarrant 82.0 83.0 75.5 76.4 

Texas Tarrant 80.7 83.0 74.5 76.6 

D. Pollutant Transport from Upwind States 

1. Air Quality Modeling to Quantify Upwind State Contributions 

This section documents the procedures the EPA used to 

76.0 

76.0 

74.0 

75.0 

72.0 

77.0 

75.0 

78.0 

78.0 

77.0 

79.0 

72.0 

67.0 

75.0 

72.0 

79.0 

75.0 
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quantify the impact of emissions from specific upwind states on 

2017 8-hour design values for identified downwind nonattainment 

and maintenance receptors. The EPA used CAMx photochemical source 

apportionment modeling to quantify the impact of emissions in 

specific upwind states on downwind nonattainment and maintenance 

receptors for 8-hour ozone. CAMx employs enhanced source 

apportionment techniques that track the formation and transport 

of ozone from specific emissions sources and calculates the 

contribution of sources and precursors to ozone for individual 

receptor locations. The strength of the photochemical model 

source apportionment technique is that all modeled ozone at a 

given receptor location in the modeling domain is tracked back to 

specific sources of emissions and boundary conditions to fully 

characterize culpable sources. 

The EPA performed nationwide, state-level ozone source 

apportionment modeling using the CAMx Ozone Source Apportionment 

Technology/Anthropogenic Precursor Culpability Analysis 

OSAT/APCA) technique 89 to quantify the contribution of 2017 

baseline NOx and VOC emissions from all sources in each state to 

projected 2017 ozone concentrations at air quality monitoring 

sites. In the source apportionment model run, we tracked the 

ozone formed from each of the following contribution categories 

i.e., "tags") : 

89 As part of this technique, ozone formed from reactions between 
biogenic VOC and NOx with anthropogenic NOx and VOC are assigned to the 
anthropogenic emissions. 
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• States - anthropogenic NOx and VOC emissions from each state 

tracked individually (emissions from all anthropogenic 

sectors in a given state were combined); 

• Biogenics - biogenic NOx and VOC emissions domain-wide 

(i.e., not by state); 

• Boundary Concentrations - concentrations transported into 

the modeling domain; 

• Tribes - the emissions from those tribal lands for which we 

have point source inventory data in the 2011 NEI (we did not 

model the contributions from individual tribes); 

• Canada and Mexico - anthropogenic emissions from sources in 

the portions of Canada and Mexico included in the modeling 

domain (we did not model the contributions from Canada and 

Mexico separately) ; 

• Fires - combined emissions from wild and prescribed fires 

domain-wide (i.e., not by state); and 

• Offshore - combined emissions from offshore marine vessels 

and offshore drilling platforms. 

The contribution modeling provided contributions to ozone from 

anthropogenic NOx and VOC emissions in each state, individually. 

The contributions to ozone from chemical reactions between 

biogenic NOx and VOC emissions were modeled and assigned to the 

"biogenic" category. The contributions from wild fire and 
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prescribed fire NOx and VOC emissions were modeled and assigned 

to the "fires" category. That is, the contributions from the 

"biogenic" and "fires" categories are not assigned to individual 

states nor are they included in the state contributions. 

The CAMx OSAT/APCA model run was performed for the period 

May 1 through September 30 using the projected 2017 baseline 

emissions and 2011 meteorology for this time period. The hourly 

contributions 90 from each tag were processed to obtain the 8-hour 

average contributions corresponding to the time period of the 8-

hour daily maximum concentration on each day in the 2017 model 

simulation. This step was performed for those model grid cells 

containing monitoring sites in order to obtain 8-hour average 

contributions for each day at the location of each site. The 

model-predicted contributions were then applied in a relative 

sense to quantify the contributions to the 2017 average design 

value at each site. The resulting 2017 contributions from each 

tag to each monitoring site in the eastern and western U.S. along 

with additional details on the source apportionment modeling and 

the procedures for calculating contributions can be found in the 

AQM TSD. The EPA is seeking comment on the methodologies for 

calculating ozone contributions. 

The average contribution metric is intended to provide a 

reasonable representation of the contribution from individual 

9° Contributions from anthropogenic emissions under "NOx-limited" and 
"VOC-limited" chemical regimes were combined to obtain the net 
contribution from NOx and VOC anthropogenic emissions in each state. 

ED_000738_00002681-00100 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 
Page 101 of 270 

states to the projected 2017 design value, based on modeled 

transport patterns and other meteorological conditions generally 

associated with modeled high ozone concentrations at the 

receptor. An average contribution metric constructed in this 

manner is beneficial since the magnitude of the contributions is 

directly related to the magnitude of the design value at each 

site. 

The largest contribution from each state in the East to 8-

hour ozone nonattainment receptors in downwind states is provided 

in Table V.D-1. The largest contribution from each state in the 

East to 8-hour ozone maintenance-only receptors in downwind 

states is also provided in Table V.D-1. 

Table V.D-1. Largest Contribution to Downwind 8-Hour Ozone 
Nonattainment and Maintenance Receptors for Each State in the 
Eastern U.S. 

Largest 
Largest Downwind 

Downwind Contributio 
Contribution n to 

to Maintenance 
-

Nonattainmen Receptors 
Upwin t Receptors for Ozone 
d for Ozone (ppb 
State (ppb) 

AL 0.79 1. 28 
AR 0.98 2.15 
CT 0.00 0.46 
DE 0.37 2.23 
DC 0.06 0.73 
FL 0.54 0.72 
GA 0.47 0.58 
IL 17.48 23.17 
IN 6.24 14.95 
IA 0.61 0.85 
KS 0.80 1. 03 
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KY 0.75 11.17 
LA 3.09 4.23 
ME 0.00 0.08 
MD 2.07 7.11 
MA 0.10 0.37 
MI 2.69 1. 79 
MN 0.40 0.47 
MS 0.78 1. 48 
MO 1. 63 3.69 
NE 0.24 0.36 
NH 0.02 0.07 
NJ 8.84 12.38 
NY 16.96 17.21 
NC 0.55 0.93 
ND 0.11 0.28 
OH 2.18 7.92 
OK 1. 70 2.46 
PA 9.39 15.93 
RI 0.02 0.08 
sc 0.16 0.21 
SD 0.08 0.12 
TN 0.51 1. 67 
TX 2.44 2.95 
VT 0.01 0.05 
VA 1. 87 5.29 
wv 0.95 3.11 
WI 0.34 2.59 

2. Application of Screening Threshold 

The EPA then evaluated the magnitude of the contributions 

from each upwind state to downwind nonattainment and maintenance 

receptors. In this proposal, the EPA uses an air quality 

screening threshold to identify upwind states that contribute to 

downwind ozone concentrations in amounts sufficient to "link" 

them to these to downwind nonattainment and maintenance 
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receptors. 

As discussed above in section III, the EPA is proposing to 

establish the air quality screening threshold calculated as one 

percent of the NAAQS. Specifically for this rule, we propose 

calculating an 8-hour ozone value for this air quality threshold 

of 0.75 ppb as the quantification of one percent of the 2008 

ozone NAAQS. 

States in the East 91 whose contributions to a specific 

receptor meet or exceed the screening threshold are considered 

linked to that receptor; those states' ozone contributions and 

emissions (and available emission reductions) are analyzed 

further, as described in section VI, to determine whether and 

what emissions reductions might be required from each state. 

States in the East whose contributions are below the 

threshold are not included in the proposed rule and are 

considered to make insignificant contributions to projected 

downwind air quality problems. However, for eastern states for 

which the EPA is not proposing FIPs in this action, the EPA notes 

that updates to the modeling for the final rule could change the 

analysis as to which states have contributions that meet or 

exceed the screening threshold. In the event that air quality 

91 As discussed in section III this assessment shows that there are 
problem receptors in the West where western states contribute amounts 
greater than or equal to the screening threshold used to evaluate 
eastern states (i.e., 1 percent of the NAAQS). However, there may be 
additional criteria to evaluate regarding transported air pollution in 
the West and upwind state obligations. The EPA proposes to focus this 
rulemaking on eastern states, but seeks comment on whether to include 
western states in this rule. 

ED_000738_00002681-00103 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 
Page 104 of 270 

modeling conducted for the final rule demonstrates that states 

that contribute amounts below the threshold in the proposal are 

projected to contribute amounts greater than or equal to the 

threshold in the final rule modeling, the EPA instead proposes to 

finalize revised budgets (presented with this rulemaking for 

comment) for whichever of those states may be identified as 

linked to such air quality problems. The EPA has calculated 

emissions budgets for all eastern states that we are proposing to 

apply to those states if, and only if, the final rule air quality 

modeling identifies a linkage as just described. These budgets 

are available in the Ozone Transport Policy Analysis TSD. 

Based on the maximum downwind contributions in Table V.D-1, 

the following states contribute at or above the 0.75 ppb 

threshold to downwind nonattainment receptors: Alabama, Arkansas, 

Illinois, Indiana, Kansas, Kentucky, Louisiana, Maryland, 

Michigan, Mississippi, Missouri, New Jersey, New York, Ohio, 

Oklahoma, Pennsylvania, Texas, Virginia, and West Virginia. Based 

on the maximum downwind contributions in Table V.D-1, the 

following states contribute at or above the 0.75 ppb threshold to 

downwind maintenance-only receptors: Alabama, Arkansas, Delaware, 

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maryland, 

Michigan, Mississippi, Missouri, New Jersey, New York, North 

Carolina, Ohio, Oklahoma, Pennsylvania, Tennessee, Texas, 

Virginia, West Virginia, and Wisconsin. The linkages between each 

upwind state and downwind nonattainment receptors and maintenance-
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only receptors in the eastern U.S. are provided in Table V.D-2 

and Table V.D-3, respectively. 

Table V.D-2. Linkages between Each Upwind State and Downwind 
Nonattainment Receptors in the Eastern U.S. 

Upwin Downwind Nonattainment Receptors 
d 

State 

AL Tarrant Co, TX 
(484392003) 

AR Brazoria Co, TX Tarrant Co, TX Tarrant Co, TX 
(480391004) (484392003) (484393009) 

IL Brazoria Co, TX Sheboygan Co, WI 
(480391004) (5511 70006) 

IN Fairfield Co, CT Fairfield Co, CT Sheboygan Co, WI 
(90013007) (90019003) (5511 70006) 

KS Sheboygan Co, WI 
(5511 70006) 

KY Sheboygan Co, WI 
(5511 70006) 

LA Brazoria Co, TX Denton Co, TX Tarrant Co, TX 
(480391004) (481210034) (484392003) 

Tarrant Co, TX Sheboygan Co, WI 
(484393009) (5511 70006) 

MD Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

MI Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

Sheboygan Co, WI 
(5511 70006) 

MS Brazoria Co, TX 
(480391004) 

MO Brazoria Co, TX Sheboygan Co, WI 
(480391004) (5511 70006) 

NJ Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

NY Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

OH Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 
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Sheboygan Co, WI 
(5511 70006) 

OK Denton Co, TX Tarrant Co, TX Tarrant Co, TX 
(481210034) (484392003) (484393009) 

Sheboygan Co, WI 
(5511 70006) 

PA Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

TX Sheboygan Co, WI 
(5511 70006) 

VA Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

wv Fairfield Co, CT Fairfield Co, CT 
(90013007) (90019003) 

Table V.D-3. Linkages between Each Upwind States and Downwind 
Maintenance-Only Receptors in the Eastern U.S. 

Upwin Downwind Nonattainment Receptors 
d 

State 

AL Hamilton Co, OH Harris Co, TX 
(390610006) (482010055) 

AR Oldham Co, KY Allegan Co, MI Dallas Co, TX 
(211850004) (260050003) (481130069) 

Dallas Co, TX Harris Co, TX Harris Co, TX 
(481130075) (482010026) (482010055) 

Harris Co, TX Harris Co, TX Tarrant Co, TX 
(482011039) (482011050) (484390075) 

Tarrant Co, TX 
(484393011) 

DE Camden Co, NJ Gloucester Co, Ocean Co, NJ 
(340071001) NJ (340150002) (340290006) 

Philadelphia Co, 
PA (421010024) 

IL Jefferson Co, KY Oldham Co, KY Allegan Co, MI 
(211110067) (211850004) (260050003) 

Wayne Co, MI Camden Co, NJ Gloucester Co, 
(261630019) (340071001) NJ (340150002) 

Ocean Co, NJ Queens Co, NY Suffolk Co, NY 
(340290006) (360810124) (361030002) 
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Hamilton Co, OH Allegheny Co, PA Harris Co, TX 
(390610006) (420031005) (482010026) 

Harris Co, TX 
(482011039) 

IN Jefferson Co, KY Oldham Co, KY Baltimore Co, MD 
(211110067) (211850004) (240053001) 

Harford Co, MD Allegan Co, MI Wayne Co, MI 
(240251001) (260050003) (261630019) 

Camden Co, NJ Gloucester Co, Middlesex Co, NJ 
(340071001) NJ (340150002) (340230011) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY Hamilton Co, OH Allegheny Co, PA 
(361030002) (390610006) (420031005) 

Philadelphia Co, 
PA (421010024) 

IA Allegan Co, MI 
(260050003) 

KS Allegan Co, MI Tarrant Co, TX Tarrant Co, TX 
(260050003) (484390075) (484393011) 

KY Baltimore Co, MD Harford Co, MD Camden Co, NJ 
(240053001) (240251001) (340071001) 

Gloucester Co, Middlesex Co, NJ Ocean Co, NJ 
NJ (340150002) (340230011) (340290006) 

Richmond Co, NY Hamilton Co, OH Allegheny Co, PA 
(360850067) (390610006) (420031005) 

Philadelphia Co, 
PA (421010024) 

LA Collin Co, TX Dallas Co, TX Dallas Co, TX 
(480850005) (481130069) (481130075) 

Denton Co, TX Harris Co, TX Harris Co, TX 
(481211032) (482010024) (482010026) 

Harris Co, TX Harris Co, TX Harris Co, TX 
(482010055) (482011034) (482011039) 

Harris Co, TX Tarrant Co, TX Tarrant Co, TX 
(482011050) (484390075) (484393011) 

MD Fairfield Co, CT Gloucester Co, Middlesex Co, NJ 
(90010017) NJ (340150002) (340230011) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY Philadelphia Co, 
(361030002) PA (421010024) 
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MI Fairfield Co, CT Jefferson Co, KY Oldham Co, KY 
(90010017) (211110067) (211850004) 

Harford Co, MD Camden Co, NJ Gloucester Co, 
(240251001) (340071001) NJ (340150002) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY Hamilton Co, OH Allegheny Co, PA 
(361030002) (390610006) (420031005) 

MS Harris Co, TX Harris Co, TX 
(482010055) (482011039) 

MO Oldham Co, KY Allegan Co, MI Camden Co, NJ 
(211850004) (260050003) (340071001) 

Hamilton Co, OH Harris Co, TX Harris Co, TX 
(390610006) (482010026) (482010055) 

Harris Co, TX Harris Co, TX 
(482011039) (482011050) 

NJ Fairfield Co, CT Queens Co, NY Richmond Co, NY 
(90010017) (360810124) (360850067) 

Suffolk Co, NY Philadelphia Co, 
(361030002) PA (421010024) 

NY Fairfield Co, CT Camden Co, NJ Gloucester Co, 
(90010017) (340071001) NJ (340150002) 

Middlesex Co, NJ Ocean Co, NJ 
(340230011) (340290006) 

NC Baltimore Co, MD 
(240053001) 

OH Fairfield Co, CT Jefferson Co, KY Oldham Co, KY 
(90010017) (211110067) (211850004) 

Baltimore Co, MD Harford Co, MD Wayne Co, MI 
(240053001) (240251001) (261630019) 

Camden Co, NJ Gloucester Co, Middlesex Co, NJ 
(340071001) NJ (340150002) (340230011) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY Allegheny Co, PA Philadelphia Co, 
(361030002) (420031005) PA (421010024) 

OK Allegan Co, MI Hamilton Co, OH Dallas Co, TX 
(260050003) (390610006) (481130069) 

Dallas Co, TX Denton Co, TX Harris Co, TX 
(481130075) (481211032) (482010026) 

Harris Co, TX Harris Co, TX Tarrant Co, TX 
(482011034) (482011039) (484390075) 
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Tarrant Co, TX 
(484393011) 

PA Fairfield Co, CT Baltimore Co, MD Harford Co, MD 
(90010017) (240053001) (240251001) 

Camden Co, NJ Gloucester Co, Middlesex Co, NJ 
(340071001) NJ (340150002) (340230011) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY 
(361030002) 

TN Hamilton Co, OH Philadelphia Co, 
(390610006) PA (421010024) 

TX Baltimore Co, MD Harford Co, MD Allegan Co, MI 
(240053001) (240251001) (260050003) 

Camden Co, NJ Gloucester Co, Ocean Co, NJ 
(340071001) NJ (340150002) (340290006) 

Queens Co, NY Richmond Co, NY Suffolk Co, NY 
(360810124) (360850067) (361030002) 

Hamilton Co, OH Allegheny Co, PA Philadelphia Co, 
(390610006) (420031005) PA (421010024) 

VA Fairfield Co, CT Baltimore Co, MD Harford Co, MD 
(90010017) (240053001) (240251001) 

Gloucester Co, Middlesex Co, NJ Ocean Co, NJ 
NJ (340150002) (340230011) (340290006) 

Queens Co, NY Richmond Co, NY Suffolk Co, NY 
(360810124) (360850067) (361030002) 

Philadelphia Co, 
PA (421010024) 

wv Baltimore Co, MD Harford Co, MD Camden Co, NJ 
(240053001) (240251001) (340071001) 

Gloucester Co, Middlesex Co, NJ Ocean Co, NJ 
NJ (340150002) (340230011) (340290006) 

Queens Co, NY Richmond Co, NY Suffolk Co, NY 
(360810124) (360850067) (361030002) 

Hamilton Co, OH Allegheny Co, PA Philadelphia Co, 
(390610006) (420031005) PA (421010024) 

WI Allegan Co, MI Wayne Co, MI 
(260050003) (261630019) 

As discussed previously, after the receptor and contribution 
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analyses for this proposal were underway, the EPA released an 

updated IPM base case, version 5.15, and the final CPP. In order 

to reflect all on-the-books policies as well as the most current 

power sector modeling data, the EPA performed an assessment to 

reflect inclusion of IPM 5.15 with the CPP in an "adjusted" base 

case for this proposal. All references below to the "adjusted 

base case" refer to the 2017 air quality modeling base case which 

has been adjusted to account for the revised IPM 5.15 with CPP 

emissions. This assessment method relied on the EPA's air quality 

modeling contribution data as well as projected ozone 

concentrations from an illustrative EGU NOx mitigation scenario. 

For more information about these methods, refer to the Ozone 

Transport Policy Analysis Technical Support Document. 

This assessment shows that two receptors -- Hamilton County 

Ohio (390610006) and Richmond County New York (360850067) -- that 

were projected to have average design values exceeding the NAAQS 

in the modeled 2017 baseline, are expected to have average design 

values below the NAAQS with the adjusted base case. However, 

these receptors are still expected to have maximum design values 

exceeding the NAAQS with the adjusted base case. Because both of 

these receptors are also considered maintenance receptors for the 

purposes of this proposal, their status as identified air quality 

concerns and the status of states linked to these receptors is 

unchanged by the adjusted base case. 

This assessment also shows that four receptors - Allegheny 
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County Pennsylvania (420031005), Collin County Texas (480850005), 

Wayne County Michigan (261630019), and Middlesex County New 

Jersey (340230011) -- that were projected to have maximum design 

values exceeding the NAAQS in the modeled base case, are expected 

to have maximum design values below the NAAQS with the adjusted 

base case. With the adjusted base case, these sites would not be 

considered nonattainment or maintenance receptors for the 

purposes of this proposal. However, because no state is linked 

solely to any one of these sites, changing the status of these 

receptors does not impact the scope of states linked to downwind 

nonattainment or maintenance receptors for this proposal. 

In addition to evaluating the status of downwind receptors 

identified for this proposal, the EPA evaluated whether the 

adjusted base case would reduce ozone contributions from upwind 

states to the extent that a previously linked state would have a 

maximum contribution less than the 1% threshold. This assessment 

shows that in the adjusted base case, all states are expected to 

remain linked (i.e., contribute greater than or equal to 1% of 

the NAAQS) to at least one downwind nonattainment or maintenance 

receptor. Therefore, using the adjusted base case for this 

proposal does not impact the scope of states linked to downwind 

nonattainment or maintenance receptors relative to the modeled 

base case. 

The EPA seeks comment on this analysis, but notes that for 

the final rule, the EPA intends to rely on full air quality 

ED_000738_00002681-00111 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 
Page 112 of 270 

modeling of the adjusted base case to identify nonattainment and 

maintenance receptors and to inform the analysis of interstate 

ozone transport for the 2008 ozone NAAQS. 

The analyses that EPA uses in section VI to quantify EGU NOx 

ozone-season emissions budgets for this proposal rely on the 

adjusted base case. 

VI. Quantifying Upwind-State EGU NOx Reduction Potential to 

Reduce Interstate Ozone Transport for the 2008 NAAQS 

A. Introduction 

This section describes the EPA's proposed quantification of 

near-term EGU NOx reductions that are necessary to fulfill (at 

least in part) the Clean Air Act requirement to address 

interstate ozone transport for the 2008 NAAQS. This section also 

describes the EPA's proposal to translate these reductions into 

EGU NOx ozone-season emissions budgets. Section VII describes the 

EPA's proposal to implement these proposed emissions budgets via 

updates to the existing CSAPR NOx ozone-season trading program. 

As described in section V, the EPA separately identified 

nonattainment receptors and maintenance receptors. The EPA 

proposes to apply a single approach for quantifying an upwind 

state's ozone transport obligation to both nonattainment and 

maintenance receptors. It is reasonable to apply the same 

approach to quantify upwind-state reduction requirements with 
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respect to both nonattainment and maintenance because the 

structure of the problems is the same - emissions from sources in 

upwind states contributing to downwind ozone concentrations that 

put the downwind receptor at risk of nonattainment with respect 

to the EPA's clean air standards. Moreover, as all nonattainment 

receptors are also maintenance receptors because the maximum 

design value will always be equal to or exceed the average design 

value, it is reasonable to control all sites consistent with the 

level of control necessary to reduce maintenance concerns. 

As described in section III of this preamble, due to the 

impending July 2018 moderate area attainment date, the EPA is 

proposing, as a first step, to quantify near-term EGU NOx ozone-

season emission reductions to reduce interstate ozone transport 

for the 2008 ozone NAAQS. For this section, this means that the 

EPA is proposing to quantify ozone season EGU NOx reductions 

achievable for the 2017 ozone season (i.e., the last full ozone 

season prior to the July 2018 attainment date). 

The EPA's assessment of upwind state obligations in this 

proposal reflects application of a multi-factor test that 

considers cost, available emission reductions, and air quality. 

This is the same multi-factor test used in the original CSAPR. 

This multi-factor test considers increasing levels of uniform 

control stringency, where each level is represented by cost, to 

determine the appropriate magnitude of pollution reduction that 

would reduce the impacts of interstate transport on downwind 
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states and to apportion that reduction responsibility among 

collectively-contributing upwind states. This approach to 

quantifying upwind state emission reduction obligations was 

reviewed by the Supreme Court in EPA v. EME Homer City 

Generation, which held that using such an approach to apportion 

reduction responsibilities among upwind states that are 

collectively responsible for downwind air quality impacts "is an 

efficient and equitable solution to the allocation problem the 

Good Neighbor Provision requires the Agency to address." 134 

S.Ct. at 1607. 

There are three steps in developing and applying the multi-

factor test to quantify upwind state emission reductions as to 

the 2008 ozone NAAQS: (1) identify NOx mitigation strategies, 

focusing on those that can be in place for the 2017 ozone season; 

(2) develop uniform EGU NOx cost thresholds based on these NOx 

mitigation strategies; (3) assess EGU NOx mitigation potential 

that is achievable for 2017 and assess corresponding air quality 

improvements resulting from the application of each uniform cost 

threshold, including to check for over-control. This multi-factor 

evaluation informs the EPA's determination of appropriate ozone 

season EGU NOx reductions necessary to reduce significant 

contribution to nonattainment and interference with maintenance 

of the 2008 ozone NAAQS for the proposed 2017 compliance year. 

These steps are discussed in further detail in the following 

sections. 

ED_000738_00002681-00114 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 
Page 115 of 270 

This proposal evaluates a range of uniform EGU NOx costs 

from $500 per ton to $10,000 per ton. This range, and the 

intermediate uniform NOx cost thresholds evaluated within that 

range, were selected based on the cost thresholds at which 

various EGU NOx control technologies are widely available, the 

use of certain EGU NOx cost thresholds in previous rules to 

address ozone transport, and EGU NOx cost thresholds incorporated 

into state requirements to address ozone nonattainment. 

The EPA evaluated the emission reduction potential in each 

upwind state at each uniform NOx cost threshold using IPM. In 

this case, the EPA limited IPM's evaluation of NOx mitigation 

strategies to those that can be implemented for the 2017 ozone 

season, which is the proposed compliance timing for this rule, as 

described in section VI.B below. 

B. NOx Mitigation Strategies 

The following sub-sections describe the EPA's assessment of 

EGU and non-EGU point source NOx mitigation strategies. For more 

details on these assessments, refer to the EGU NOx Mitigation 

Strategies TSD and the Update to Non-EGU Emission Reductions Cost 

and Potential for States with Potentially Significant 

Contributions under the 2008 Ozone Standard TSD in the docket for 

this proposed rule. 

1. EGU NOx Mitigation Strategies 

In developing this proposed rule, the EPA considered all 

widely used EGU NOx control strategies: fully operating existing 
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Selective Catalytic Reduction (SCR) and Selective Non-Catalytic 

Reduction (SNCR) - including optimizing NOx removal by existing, 

operational SCRs and SNCRs and turning on and optimizing existing 

idled SCRs and SNCRs; installation of (or upgrading to) state-of-

the-art NOx combustion controls; shifting generation to units 

with lower NOx emission rates within the same state; and 

installing new SCRs and SNCRs. Although this proposal does not 

require or impose any specific technology standards to 

demonstrate compliance, EPA determined that certain technologies 

would be available by the 2017 timeframe when assessing potential 

reductions in the region. 

For the reasons explained below, the EPA determined that the 

power sector could implement all of these NOx mitigation 

strategies, except installation of new SCRs or SNCRs, between 

finalization of this proposal in summer of 2016 and the 2017 

ozone season. As to the installation of new SCRs or SNCRs, the 

amount of time from contract award through commissioning for 

retrofit with new SCR or SNCR exceeds 18 and 12 months, 

respectively. For both technologies, conceptual design, 

permitting, financing, and bid review require additional time. It 

would therefore not be feasible to retrofit new SCR or SNCR to 

achieve EGU NOx reductions in the 2017 ozone season. See EGU NOx 

Mitigation Strategies TSD for discussion of feasibility of EGU 

NOx controls for the 2017 ozone season. Therefore, the EPA 

analyzed the remaining strategies for purposes of quantifying 
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upwind state obligations in this rule. Exclusion of new SCR and 

SNCR installation from this analysis reflects a determination 

only that these strategies are infeasible by 2017, not a 

determination that they are infeasible or inappropriate for 

consideration of cost-effective NOx reduction potential over a 

longer timeframe. The EPA requests comment on what EGU NOx 

mitigation strategies are feasible for the 2017 ozone season. 

a. Fully Operating Existing SCRs and SNCRs 

Fully operating existing SCR and SNCRs can significantly 

reduce EGU NOx emissions quickly, using investments that have 

already been made. SCRs can achieve up to 90 percent reduction in 

EGU NOx (with sufficient installed catalyst), while SNCRs can 

achieve 20-30 percent reduction in EGU NOx, beyond the reductions 

from combustion controls. These controls are in widespread use 

across the U.S. power sector. In the east, approximately 64 

percent of coal-fired EGU capacity and 75 percent of natural gas 

combined cycle (NGCC) EGU capacity is equipped with SCR or SNCR. 

Recent power sector data reveal that some SCR and SNCR controls 

are being underused. 92 In some cases, controls are not fully 

operating (i.e., the controls could be operated at a higher NOx 

removal rate). In other cases, controls have been idled for 

years. Fully operating existing SCR and SNCR would be a cost-

effective and readily available approach for EGUs to reduce NOx 

92 This assessment lS available ln the EGU NOx Mitigation Strategies 
TSD. 
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emissions and the EPA evaluated this NOx mitigation strategy in 

quantifying EGU NOx obligations for this proposal. 

For existing SCRs and SNCRs that are operating to some 

extent, but not at their full pollution control capability, the 

EPA's analysis determined that $500 per ton represents the costs 

reflective of fully operating these systems. Because the SCR or 

SNCR is already installed and is at least to some extent 

operating, the EPA assumes that additional reagent (i.e., ammonia 

or urea) is the only significant cost required for full 

operation. We observe that urea can cost on the order of $300 per 

metric ton. The cost for anhydrous ammonia is around $750 per 

ton. 93 In our assessment, we assume that a 50 percent solution is 

used in removing an equivalent amount of NOx. Thus, we estimate 

that sufficient reagent could be purchased at a cost of $500 per 

ton of NOx removed to achieve full operation for most SCRs and 

SNCRs. For more details on this assessment, refer to the EGU NOx 

Mitigation Strategies TSD in the docket for this proposed rule. 

The proposal seeks comment on this assessment. 

The operational difference between not fully operating and 

fully operating existing SCRs and SNCRs is increasing reagent 

(i.e., ammonia or urea) flow rate and ensuring sufficient reagent 

93 Schni tkey, G. 
Deci ions." farmdoc 
Consumer Economics, 
October 9, 2014. 

Permalink 
fertilize 

Fertilizer Prices 
ly (4) :195, Department 

University of Illinois at Urbana-Champaign, 
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exists to sustain higher flow operations. Therefore, increasing 

NOx removal from these controls can be implemented by procuring 

more reagent. Stocking-up additional reagent for sustaining 

increased NOX removal could be done in a one or two weeks. 94 

For existing SCRs and SNCRs that have been idled for years, 

unit operators may need to restart payment of some fixed and 

variable costs associated with that control. Fixed and variable 

costs include labor, maintenance and repair, reagent, parasitic 

load, and ammonia or urea. As further detailed in the EGU NOx 

Mitigation Strategies TSD, which is found in the docket for this 

proposed rule, the EPA performed an in-depth cost assessment for 

all coal-fired units with SCRs, finding that 90 percent of the 

units had total SCR operation costs of $1,300 per ton of NOx 

removed, or less. 

Based on this assessment, the EPA proposes that turning on 

and fully operating idled SCRs is widely available at a uniform 

cost of $1,300 per ton of NOx removed. For more details on this 

assessment, refer to the EGU NOx Mitigation Strategies TSD in the 

docket for this proposed rule. The proposal seeks comment on this 

assessment. 

The EPA performed a similar assessment for fully operating 

existing idled SNCR systems, finding that the majority of the 

total fixed and variable operating cost for SNCR is related to 

94 This assessment lS available ln the EGU NOx Mitigation Strategies 
TSD. 
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the cost of the reagent used (e.g., ammonia or urea) and that the 

resulting cost per ton of NOx reduction is sensitive to the NOx 

rate of the unit prior to SNCR operation. Based on the results of 

this analysis, and in order to represent a broad range of unit-

level NOx rates before SNCR operation, the EPA proposes that 

turning on and fully operating idled SNCRs is widely available at 

a uniform cost of $3,400 per ton of NOx removed. For more details 

on this assessment, refer to the EGU NOx Mitigation Strategies 

TSD in the docket for this proposed rule. The proposal seeks 

comment on this assessment and on higher cost thresholds that 

would require some installation of new SCRs/SNCRs and the 

appropriate timetable or phase-in needed to accommodate those 

technologies. 

The EPA also evaluated the feasibility of turning on idled 

SCR and SNCR for the 2017 ozone season. Based on past practice 

and the possible effort to restart the controls (e.g., 

stockpiling reagent, bringing the system out of protective lay-

up, performing inspections, etc.), returning these idled controls 

to operation should be available in equal to or less than 3 

months. 95 The proposal seeks comment on this assessment. 

b. State-of-the-art NOx Combustion Controls 

State-of-the-art combustion controls such as low-NOx burners 

(LNB) and/or over-fire air (OFA) are cost-effective, can be 

95 This assessment lS available ln the EGU NOx Mitigation Strategies 
TSD. 
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installed quickly, and can significantly reduce EGU NOx 

emissions. Ninety-nine percent of coal-fired EGU capacity in the 

East is equipped with some form of combustion control. Combustion 

controls alone can achieve NOx emission rates of 0.15 to 0.50 

lb/mmBtu. Once installed, combustion controls reduce NOx 

emissions at all times of EGU operation. State-of-the-art 

combustion controls would be a cost-effective, timely, and 

readily available approach for EGUs to reduce NOx emissions and 

the EPA included this NOx mitigation strategy in quantifying EGU 

NOx reductions for this proposal. 

The cost of state-of-the-art combustion controls per ton of 

NOx reduced is dependent on the combustion control type and unit 

type. We estimate the cost per ton of state-of-the-art combustion 

controls to be $500 per ton to $1,200 per ton of NOx removed. To 

be conservative, the EPA proposes that installation of (or 

upgrading to) state-of-the-art NOx combustion controls is widely 

available at $1,300 per ton of NOx removed. 

As described in CSAPR the EPA has observed that upgrade, 

replacement, or installation of combustion controls has been 

demonstrated to be achievable within the timeframe provided for 

by this rulemaking and its compliance dates. 96 The EPA revisited 

this analysis with data specific to this proposal and proposes 

that a 2017 compliance timeframe is feasible for this EGU NOx 

96 "Installation Timing for Low NOx Burners (LNB)", Docket ID No. 
EPA-HQ-OAR-2009-0491-0051 
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mitigation strategy. These controls are fully proven, widely 

used, and with a reasonable effort can be procured, designed, 

installed, tested and be in operation on any coal-steam EGU 

consistent with the compliance timeframe provided for this 

rulemaking. The EPA proposes that this will be feasible for the 

2017 ozone season. The proposal seeks comment on additional EGU 

NOx mitigation strategies that may be feasible for the 2017 ozone 

season. 

For more details on this assessment, refer to the EGU NOx 

Mitigation Strategies TSD in the docket for this proposed rule. 

The proposal seeks comment on this assessment. 

c. Shifting Generation to Lower NOx-emitting EGUs 

Shifting generation to lower NOx-emitting EGUs, similar to 

operating existing post-combustion controls, uses investments 

that have already been made, can be done quickly, and can 

significantly reduce EGU NOx emissions. 

Since CSAPR was promulgated, electricity generation has 

trended toward lower NOx-emitting generation due to market 

conditions (e.g., low natural gas prices) and state and federal 

environmental policies. For example, new NGCC facilities, which 

represented 45% of new 2014 capacity, can achieve NOx emission 

rates of 0.0095 lb/mmBtu, compared to existing coal steam 

facilities, which emitted at an average rate across the 23 states 

included in this proposal of 0.18 lbs/mmBtu of NOx in 2014. This 

substantial difference in NOx emission performance between 
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existing coal steam and new NGCC generation is due both to higher 

nitrogen content in coal compared to natural gas, as well as to 

the substantially lower generating efficiency of steam combustion 

technology compared to combined cycle combustion technology. 

Shifting generation to lower NOx-emitting EGUs would be a cost-

effective, timely, and readily available approach for EGUs to 

reduce NOx emissions and the EPA included this NOx mitigation 

strategy in quantifying EGU NOx obligations for this proposal. 

Shifting generation to lower NOx-emitting EGUs occurs on a 

continuum in response to economic factors such as fuel costs and 

uniform NOx cost thresholds, including those evaluated for this 

proposal (i.e., relatively lower uniform NOx cost thresholds 

incentivize relatively fewer EGU NOx reductions resulting from 

shifting generation, while relatively higher uniform NOx cost 

thresholds encourage more EGU NOx reductions driven by shifting 

generation). As a result, the EPA quantified reduction potential 

from this EGU NOx mitigation strategy at each cost level 

identified that represents the availability of other pollution 

control measures evaluated in our assessment of uniform NOx cost 

thresholds described in section VI.C. 

In this analysis, the EPA assumed shifting generation to 

units with lower NOx emission rates could occur within the same 

state by the near-term 2017 implementation timing for this 

proposed rule when assessing state emission reduction potential 

for emissions budget purposes. This conservative approach does 
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not capture emission reductions that would occur if generation 

was shifted more broadly among units in different states, which 

the EPA believes is feasible over time but which may be subject 

to out-of-merit order dispatch constraints in the near term. 

Limiting such generation shifting potential to units within each 

state is not a reflection of how generation shifting works in 

practice (given that the grid crosses state boundaries); instead, 

it is an analytic proxy designed to respect the feasibility of 

near-term generation shifting in light of these potential near-

term out-of-merit order dispatch constraints. The EPA seeks 

comment on this assessment and on this limitation in quantifying 

EGU NOx reduction potential for the 2017 ozone season. 

2. Non-EGU NOx Mitigation Strategies 

The EPA is not proposing to address non-EGU emission 

reductions in its efforts to reduce interstate ozone transport 

for the 2008 ozone NAAQS at this time. Compared to EGUs, there 

are relatively more non-EGU point sources and these sources on 

average are smaller than EGUs. The implication of these fleet 

characteristics is that there are more individual sources to 

control and there are relatively fewer emission reductions 

available from each source. Given the proposed 2017 

implementation timing for this rule, we are uncertain that 

significant aggregate NOx mitigation is achievable from non-EGU 

point sources for 2017. Moreover, there is greater uncertainty in 

the EPA's assessment of non-EGU point-source NOx mitigation 
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potential (see below). The EPA requests comment on these issues, 

including how non-EGU reductions should be addressed and 

considered in fulfilling upwind states' good neighbor obligations 

under the 2008 ozone standard in the future, as the control of 

non-EGUs may be a necessary part of addressing states' full 

transport obligation. States can always choose to reduce non-EGU 

emissions via good neighbor SIPs. 

The EPA has evaluated the potential for ozone season NOx 

reductions from non-EGU sources. A detailed discussion of this 

assessment is provided in the Non-EGU NOx Mitigation Potential 

TSD, located in the docket for this proposed rule. This TSD 

discusses non-EGU source category emissions, EPA tools for 

estimating emission reductions from non-EGU categories, and 

efforts, to date, to review and refine our estimates for certain 

states. In addition, the TSD contains brief discussions of 

available controls, costs, and potential emission reductions for 

a few specific source categories. The EPA views this non-EGU 

assessment as an initial step in future efforts to evaluate non-

EGU categories that may be necessary to fully quantify upwind 

states' significant contribution to nonattainment and 

interference with maintenance. The EPA seeks comment on its 

assessment that non-EGU controls are not feasible by the 2017 

ozone-season. It also seeks comment on its broader non-EGU NOx 

mitigation assessment and the availability of non-EGU NOx 

emission reductions to mitigate interstate ozone transport in 
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years following 2017. 

Although EPA did not find non-EGU reductions feasible by 2017 

in this proposal, it is taking comment on that assessment. 

Future EPA rulemakings or guidance could revisit the potential 

for reductions from non-EGU sources. Under such a scenario, EPA 

could use a similar approach of identifying appropriate cost 

thresholds for non-EGUs and EGUs alike, and then identify 

potential emission reductions and corresponding emission budgets. 

Under this scenario, an emission budget could be established for 

all covered sources (e.g., EGUs and non-EGUs alike) with fungible 

allowances. EPA is taking comment on the potential to combine 

EGUs and non-EGUs into a single trading program to resolve the 

remaining non-attainment and maintenance issues at a later date. 

C. Uniform EGU Cost Thresholds for Assessment 

As discussed above, the multi-factor test used here 

considers increasing levels of uniform control stringency, where 

each level is represented by cost, in combination with 

consideration of NOx reduction potential and corresponding air 

quality improvements. To determine which cost thresholds to use 

to assess upwind state NOx mitigation potential, the EPA 

evaluated EGU NOx control costs that represent the thresholds at 

which various control technologies are widely available 

(described previously in section VI.B), the use of certain cost 

thresholds in previous rules to address ozone transport, and cost 

thresholds incorporated into state requirements to address ozone 
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nonattainment. 

The EPA began by determining the appropriate range of costs 

to evaluate. The lower end of the range is informed by a 

confluence of considerations. In CSAPR, $500 per ton was the EGU 

NOx cost threshold relied upon to partially address ozone 

transport for the less stringent 1997 standard. It is also the 

lowest marginal cost where EPA expects NOx reduction to be cost 

effective, based on our assessment of EGU NOx mitigation 

strategies (see section B). Specifically, the cost of this 

approach to NOx reduction is the marginal cost of running 

currently operating SCR and SNCR systems at higher levels of NOx 

removal than they are currently achieving. The EPA has not 

identified a discrete NOx pollution control measure that would 

achieve sufficient emission reductions to address relevant air 

quality impacts at an estimated cost of less than $500 per ton; 

as a result, the EPA has not included a representation of such a 

cost level in this proposal's analyses. 97 

The EPA then evaluated EGU NOx cost thresholds to determine 

an appropriate upper bound for our assessment. The EPA identified 

$10,000 per ton as an upper bound, exceeding the costs of 

operating existing or installing new EGU NOx controls. 

The EPA seeks comment on whether $500 per ton is an 

appropriate minimum and $10,000 per ton is an appropriate maximum 

97 Additionally, the EPA notes that, as discussed in more detail below, no 
identified air quality problems were resolved at the $500 per ton cost 
threshold. Accordingly, it would not be practical for the EPA to evaluate 
emission reductions achieved at cost thresholds below $500 per ton. 
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uniform cost threshold to evaluate for the purpose of quantifying 

EGU NOx reductions to reduce interstate ozone transport for the 

2008 ozone NAAQS. 

The EPA then determined appropriate EGU NOx cost thresholds 

to evaluate within the range of $500 per ton to $10,000 per ton. 

As described above, these cost thresholds are informed by our 

assessment of the costs at which EGU NOx control strategies are 

widely available. While the EPA could evaluate additional cost 

thresholds in between those selected, this would not yield 

meaningful insights as to NOx reduction potential. The EPA has 

identified cost thresholds where control technologies are widely 

available and thereby where the most significant incremental 

emission reduction potential is expected. Analyzing costs between 

these cost thresholds is not expected to reveal significant 

incremental emission reduction potential that isn't already 

anticipated at the analyzed cost thresholds. Table VI.C-1 lists 

the EGU NOx cost thresholds evaluated and the NOx reduction 

strategy or policy used to identify each cost threshold. 

Table VI.C-1 

EGU NOx Cost Threshold 
$500/ton CSAPR ozone season NOx cost 

threshold; fully operating 
post-combustion controls that 
are already running. 

$1,300/ton Widespread availability of 
restarting idled SCRs and 
state of the art combustion 
controls 

$3,400/ton NOx SIP Call ozone season NOx 
cost threshold, adjusted to 
2014$; Widespread availability 
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of restarting idled SNCRs 
$5,000/ton Widespread availability of new 

SCRs 98 

$6,400/ton Widespread availability of new 
SNCRs 99 

$10,000/ton Upper bound 

The EPA proposes that this range and selection of interim 

uniform cost thresholds are appropriate to evaluate potential EGU 

NOx reduction obligations to address interstate ozone transport 

for the 2008 ozone NAAQS. Because these cost thresholds are 

linked to costs at which EGU NOx mitigation strategies become 

widely available in each state, the cost thresholds represent the 

break points at which the most significant step-changes in EGU 

NOx mitigation are expected. The EPA seeks comment on the 

appropriateness of evaluating these uniform cost thresholds for 

the purpose of quantifying EGU NOx reductions to reduce 

interstate ozone transport for the 2008 ozone NAAQS. 

D. Assessing Cost, EGU NOx Reductions, and Air Quality 

The EPA analyzed ozone season NOx emission reductions 

available from the power sector in each state using IPM. 100 The 

agency analyzed levels of uniform control stringency, where each 

98 The cost assessment for new SCR is available in the EGU NOx 
Mitigation Strategies TSD. While chosen to define a cost-threshold, new 
SCRs were not considered a feasible control on the compliance timeframe being 
proposed for this rule. 
99 The cost assessment for new SNCR is available in the EGU NOx 
Mitigation Strategies TSD. While chosen to define a cost-threshold, new 
SNCRs were not considered a feasible control on the compliance timeframe being 
proposed for this rule. 
100 IPM version 5.14 is discussed in preamble section IV.B. IPM 
documentation is in the docket and available at 
www.epa.gov/powersectormodeling. 
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level is represented by uniform EGU NOx cost thresholds listed in 

Table VI.C-1 above and repeated here: $500 per ton; $1,300 per 

ton; $3,400 per ton; $5,000 per ton; $6,400 per ton; and $10,000 

per ton. The EPA limited IPM's NOx mitigation strategies to those 

that could be implemented for 2017, as described in section VI.B. 

The analysis applied these uniform EGU NOx cost thresholds 

to EGUs in the 48 contiguous United States and the District of 

Columbia, starting in 2017. The analysis covered EGUs with a 

capacity (electrical output) greater than 25 MW to make the 

analysis similar to previous analyses done for interstate 

transport purposes. The EGU Emission Reduction Cost Analysis TSD, 

which is in the docket for this proposed rule, provides further 

details of EPA's analysis of ozone season NOx emission reductions 

occurring at the representative EGU NOx cost thresholds analyzed 

for the 2017 ozone season. 

Table VI.D-1 shows the 2017 baseline EGU emissions and ozone 

season NOx reduction potential in each state corresponding to the 

uniform cost levels. 

Table VI.D-1. EGU Ozone Season NOx Emission Reductions (Tons) 

2017 Reduction Potential (short 
Emission tons) at Various 
s (short Representative Marginal Costs 

State tons) per Ton (in 2011$) 
Base $500/to $1,300/to $3,400/to 
Case n n n 

Alabama 13,289 1,729 3,582 3,670 
Arkansas 6,224 13 104 859 
Illinois 10,021 395 472 546 
Indiana 41,748 6,611 12,173 12,989 
Iowa 7,911 186 423 717 
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Kansas 11,332 428 438 465 
Kentucky 27,141 3,608 11,896 12,382 
Louisiana 10,897 64 117 400 
Maryland 6,470 1,028 1,026 1,164 
Michigan 20,049 403 3,033 3,528 
Mississippi 7,871 82 2 97 893 
Missouri 17,050 934 996 1,152 
New Jersey 3,302 370 372 378 
New York 4,948 115 284 359 
North Carolina 14,435 1,922 1,922 3,526 
Ohio 27,795 5,746 9,646 9,666 
Oklahoma 19,593 703 2,170 3,169 
Pennsylvania 41,533 2,210 26,759 26,791 
Tennessee 5,554 74 113 146 
Texas 58,199 685 3,610 5,810 
Virginia 7,196 423 539 1,587 
West Virginia 25,384 592 10,908 12,014 
Wisconsin 5,257 5 36 107 
Total 393,198 28,325 90,916 102,318 

Table VI.D-1 (continued). EGU Ozone Season NOx Emission 
Reductions (Tons) 

Reduction Potential (short tons) 
at Various Representative 

State Marginal Costs per Ton (in 2011$) 
$5,000/to $6,400/to $10,000/to 
n n n 

Alabama 4,780 5,418 5,840 
Arkansas 1,147 1,242 1,935 
Illinois 622 640 761 
Indiana 13,770 13,437 17,109 
Iowa 717 717 1,317 
Kansas 677 838 1,150 
Kentucky 12,473 13,456 14,503 
Louisiana 461 4 67 706 
Maryland 1,176 1,369 1,369 
Michigan 3,756 3,889 4,411 
Mississippi 1,165 1,479 2,208 
Missouri 1,298 1,930 2,775 
New Jersey 381 384 465 
New York 370 661 906 
North Carolina 3,626 4,415 4,643 
Ohio 9,773 10,078 10,231 
Oklahoma 3,821 5,702 6,609 
Pennsylvania 26,913 26,932 27,091 
Tennessee 224 241 285 
Texas 6,940 7,772 8,380 
Virginia 3,104 3,560 3,610 
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West Virginia 12,211 12,243 12,243 
Wisconsin 131 276 618 
Total 109,535 117,145 129,166 

Next, the EPA performed a combined multi-factor assessment 

of costs (i.e., the uniform cost thresholds evaluated), EGU NOx 

reductions (i.e., the reductions in Table VI.D-1), and 

corresponding improvements in downwind ozone concentrations. For 

this assessment, the EPA used simplifying assumptions regarding 

the relationship between EGU NOx emissions and corresponding 

ozone concentrations at nonattainment and maintenance receptors 

of concern. For more information about how this assessment was 

performed, refer to the Ozone Transport Policy Analysis Technical 

Support Document. 

For each nonattainment or maintenance receptor identified 

for this proposal, the EPA evaluated the air quality improvement 

at that receptor that is expected from progressively more 

stringent upwind EGU NOx reductions in states that are linked to 

that receptor. For example, the EPA evaluated the Harford County 

Maryland receptor with all linked states controlling their 

emissions at $500 per ton. This assessment showed a 0.35 ppb 

reduction in expected ozone design values at $500 per ton. The 

residual design values at this site are still expected to exceed 

the 2008 ozone NAAQS with an average design value of 81.2 ppb and 

a maximum design value of 83.9 ppb. Next, the EPA evaluated this 

receptor with all linked states controlling their emissions at 
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$1,300 per ton. This assessment showed a 0.94 ppb reduction in 

expected ozone design values. At a cost threshold of $1,300 per 

ton, the residual design values at this site are expected to 

continue to exceed the 2008 ozone NAAQS with an average design 

value of 80.6 ppb and a maximum design value of 83.3 ppb. With 

respect to this receptor, the EPA then evaluated each 

progressively more stringent uniform control stringency (i.e. 

$3,400 per ton; $5,000 per ton; $6,400 per ton; and $10,000 per 

ton). Generally, the EPA evaluated the air quality improvements 

at each monitoring site for each progressively more stringent 

uniform EGU NOx control level. This information is available in 

the Ozone Transport Policy Analysis TSD. 

This approach evaluates interstate ozone transport for each 

receptor independently. Also, by evaluating the downwind ozone 

impact of upwind reductions that are made in all linked states at 

the same uniform control stringency, this approach provides 

equitable treatment of all upwind states as to their contribution 

to each downwind receptor to which they are linked. 

The EPA aggregates the relevant data (i.e., cost of control, 

EGU NOx reduction potential, and downwind ozone reduction 

metrics) in a multi-factor test that allows the EPA to evaluate 

the cost-effectiveness of various levels of emission reductions 

and the resulting improvements in downwind ozone concentrations. 

This evaluation shows that meaningful EGU NOx reductions are 

available at reasonable cost and that these reductions can 
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provide meaningful improvements in downwind ozone concentrations 

at the identified nonattainment and maintenance receptors for 

this proposal. For example the combined downwind ozone 

improvement across nonattainment and maintenance receptors is 

approximately 19 ppb at the $1 300 per ton level. See Figure 

VI.1. 

Ftgure VI.l. EGU Ozone season NOx Reduction Potential in 24 
l~ked states and Corresponding Total Reduction in Downwind Ozone 
C~centrations at Nonattainment and Maintenance Receptors for 
e~h Uniform NOx Cost Evaluated 
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Combining costs EGU NOx reductions and corresponding 

improvements in downwind ozone concentrations results in a "knee 

in the curve" at $1 300 per ton. This uniform cost of reduction 
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represents the threshold at which EGU NOx reduction potential and 

corresponding downwind ozone air quality improvements are 

maximized with respect to marginal cost. That is, the ratio of 

emission reductions to marginal cost and the ratio of ozone 

improvements to marginal cost are maximized relative to the other 

uniform cost thresholds evaluated. Further, at higher cost 

thresholds, as a result of this analysis we do not anticipate 

significant additional reductions that would justify these higher 

costs. 

As part of this analysis, the EPA evaluates potential over-

control with respect to whether (1) the expected ozone 

improvements would be sufficient or greater than necessary to 

resolve the downwind ozone pollution problem (i.e., resolving 

nonattainment or maintenance problems) or (2) the expected ozone 

improvements would reduce upwind state ozone contributions to 

below the screening threshold (i.e., 1% of the NAAQS). 

In EME Homer City, the Supreme Court held that EPA cannot 

"require[] an upwind State to reduce emissions by more than the 

amount necessary to achieve attainment in every downwind State to 

which it is linked." 134 S.Ct. at 1608. On remand from the 

Supreme Court, the D.C. Circuit held that this means that EPA 

might overstep its authority "when those downwind locations would 

achieve attainment even if less stringent emissions limits were 

imposed on the upwind States linked to those locations." EME 

Homer City II, 795 F.3d at 127. The D.C. Circuit qualified this 
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statement by noting that this "does not mean that every such 

upwind State would then be entitled to less stringent emission 

limits. Some of those upwind States may still be subject to the 

more stringent emissions limits so as not to cause other downwind 

locations to which those States are linked to fall into 

nonattainment." Id. at 14-15. 

Consistent with these instructions from the Supreme Court 

and the D.C. Circuit, the EPA evaluated whether reductions 

quantified under the evaluated cost thresholds can be anticipated 

to resolve any downwind nonattainment or maintenance problems (as 

defined in section V) and by how much. 

The EPA's assessment shows that the uniform control 

stringency represented by $500 per ton would resolve the 

maintenance problem at two downwind maintenance receptors 

Ocean County New Jersey (maximum design value of 75.9 ppb) and 

Oldham County Kentucky (maximum design value of 75.8 ppb). 

Because no state is linked solely to one of these maintenance 

receptors, resolving these downwind air quality impact does not 

fully address any individual upwind state's good neighbor 

obligation. 

This assessment shows that the uniform control stringency 

represented by $1,300 per ton would resolve maintenance problems 

at three additional downwind maintenance receptors -- Baltimore 

County Maryland (maximum design value of 75.6 ppb), Hamilton 

County Ohio (maximum design value of 75.1 ppb), and Gloucester 
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County New Jersey (maximum design value of 75.8 ppb). The EPA's 

assessment shows that this control level does resolve the only 

identified nonattainment or maintenance problem to which North 

Carolina is linked for this proposal - the Baltimore County 

Maryland maintenance receptor. The EPA therefore proposes that 

this EGU control level would fully address North Carolina's good 

neighbor obligation with respect to the 2008 ozone NAAQS. The EPA 

seeks comment on this determination. 

The EPA also proposes that, based on the information 

supporting this proposal, this level of EGU NOx control for North 

Carolina would not constitute over-control as to the Baltimore 

County receptor. The level of the 2008 ozone standard NAAQS is 

75 ppb. At the uniform $1,300 per ton cost threshold, EPA's 

assessment demonstrates that the receptor would just be 

maintaining the standard, with a maximum design value of 75.6 

ppb. Therefore, the emissions reductions that would be achieved 

at the $1,300 per ton cost threshold would not result in air 

quality improvements at the Baltimore County receptor 

significantly better than the standard such the emission 

reductions might constitute over-control as to that receptor. On 

the contrary, the emission reductions achieved in upwind states 

at the $1,300 per ton cost threshold are necessary to bring the 

maximum design value at the Baltimore County receptor into 

alignment with the standard. The EPA also seeks comment on this 

determination. 
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For the remainder of the states for which the EPA is 

proposing FIPs in this action, none of these states are linked 

solely to one of these maintenance receptors with air quality 

resolved at the $1,300 per ton cost threshold. Therefore, 

resolving these downwind air quality impacts does not fully 

address any other individual upwind state's good neighbor 

obligation. 

As noted above the EPA is proposing that the $1,300 per ton 

EGU control level would fully address North Carolina's good 

neighbor obligation with respect to the 2008 ozone NAAQS. As 

such, based on the data supporting this proposal, North Carolina 

was excluded from assessment of air quality improvements at more 

stringent uniform EGU NOx control levels. 

The EPA's assessment shows that the uniform control 

stringency represented by $3,400 per ton would resolve the 

maintenance problem at two additional downwind maintenance 

receptors -- Denton County Texas (481211032) (maximum design value 

of 75.9 ppb) and Harris County Texas (482011050) (maximum design 

value of 75.9 ppb). Because no state is linked solely to one of 

these maintenance receptors, resolving these downwind air quality 

impacts does not fully address any individual upwind state's good 

neighbor obligation. 

The EPA provides this summary of the evaluation for the $500 

per ton; $1,300 per ton; and $3,400 per ton uniform cost 

thresholds because, as described below, the EPA is proposing to 
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use the $1,300 per ton level and is taking comment on using the 

$500 per ton level or $3,400 per ton level to quantify ozone 

season EGU NOx requirements to reduce interstate ozone transport 

for the 2008 ozone NAAQS. Further information on the EPA's 

evaluation of these cost thresholds as well as additional cost 

thresholds ($5,000 per ton; $6,400 per ton; and $10,000 per ton) 

are provided in the Ozone Transport Policy Analysis Technical 

Support Document. Additionally, Table VI.D-2 provides a summary 

of the expected number of nonattainment and maintenance-only 

receptors at the adjusted base case and cost thresholds. 

Table VI.D-2 Number of Nonattainment or Maintenance Receptors 
after EGU NOx Mitigation 

Nonattainmen Maintenance-Only 
Cost Threshold t Receptors Receptors 
Base Case (IPM 5.15 w/CPP) 12 21 
$500 per ton 12 19 
$1,300 per ton 12 14 
$3,400 per ton 12 13 
$5,000 per ton 12 13 
$6,400 per ton 12 13 
$10,000 per ton 12 12 

In EME Homer City, the Supreme Court also held that "EPA 

cannot require a State to reduce its output of pollution 

odds with the one-percent threshold the Agency has set." 134 

S.Ct. at 1608. The Court explained that "EPA cannot demand 

reductions that would drive an upwind State's contribution to 

every downwind State to which it is linked below one percent of 

at 

the relevant NAAQS." Id. Accordingly, the EPA also evaluated the 

potential for over-control with respect to the 1% threshold 
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proposed to be applied in this rule at each relevant cost 

threshold. Specifically, the EPA evaluated whether the uniform 

cost thresholds would reduce upwind EGU emissions to a level 

where the contribution from each upwind state would be below the 

1% threshold that linked the upwind state to the downwind 

receptors. If the EPA found that any state's reduction obligation 

at the applied cost threshold decreased its contribution to every 

downwind receptor to which it is linked below the 1% threshold, 

we would need to adjust the state's reduction obligation 

accordingly. The EPA's assessment reveals that there is not over-

control with respect to the 1% threshold at any of the evaluated 

uniform costs in any upwind state; in fact, even at the highest 

uniform cost threshold evaluated (e.g., $10,000 per ton), all 

upwind states that contributed greater than or equal to the 1% 

threshold in the base case continued to contribute greater than 

or equal to 1% of the NAAQS to at least one downwind 

nonattainment or maintenance receptor. 101 Therefore, the EPA does 

not expect any of the uniform cost thresholds evaluated to result 

in over-control relative to the 1% threshold. For more 

information about this assessment, refer to the Ozone Transport 

Policy Analysis Technical Support Document. 

The EPA proposes to determine ozone season EGU NOx control 

101 As discussed above, North Carolina would not be regulated at any level 
higher than $1300/ton and at that level, there's no over-control as to the 1% 
threshold. In fact, while the receptor to which North Carolina is linked 
resolves its maintenance problem at the $1,300/ton level, North Carolina would 
continue to contribute equal to or greater than 1% to that air quality 
monitor. 
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requirements for upwind states to reduce interstate ozone 

transport for the 2008 ozone NAAQS based on the reduction 

potential quantified from pollution control measures that are 

cost-effective at the $1,300 per ton level. The EPA seeks comment 

on potentially basing these ozone season NOx control requirements 

on uniform cost levels that are less stringent ($500 per ton) or 

more stringent ($3,400 per ton), including comments on the 

proposed approach to addressing a state like North Carolina in 

such a situation, which is explained below .. 

The EPA notes that the evaluation of cost, NOx reductions, 

and ozone improvements for the final rule could show different 

results for different states. For example, one or more states 

could fully address their good neighbor obligation based on ozone 

season NOx control requirements represented by one cost level 

while one or more other states would not fully address their good 

neighbor obligation at that level and would have ozone season NOx 

control requirements based on a more stringent cost level in 

order to fully address or make further progress toward partially 

addressing their good neighbor obligation. In this situation, the 

EPA proposes that it would quantify requirements for these 

different groups of states based on different uniform control 

stringencies. This could be similar to EPA's establishing two 

different S02 groups under the original CSAPR as to addressing 

PM2.s transport. The EPA seeks comment on this proposed approach 

for quantifying requirements. 
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The EPA also seeks comment on implementation of the 

resulting emissions budgets. The EPA proposes that if there are 

groups of states with ozone season NOx control requirements based 

on different cost levels, we would nevertheless finalize FIPs for 

the states in these groups of states that incorporate 

participation in a trading program that allows them to trade 

allowances with each other subject to limitations described in 

section VII of this proposal. 

By way of example and as noted above, the EPA is also 

seeking comment on potentially basing ozone season NOx control 

requirements on the $3,400 per ton uniform cost levels. If the 

EPA were to finalize ozone season NOx control requirements based 

on this level, given the specific data informing this proposal, 

then the EPA would set North Carolina's requirements based on the 

less stringent $1,300 per ton level because, as discussed above, 

the sole receptor to which North Carolina is linked for this 

proposal is resolved at the $1,300 per ton level with a maximum 

design value of 75.6 ppb. Therefore, because the $1,300 per ton 

level fully addresses North Carolina's good neighbor obligation, 

if EPA were to determine ozone season NOx control requirements 

based on the $3,400 per ton level for the remainder of states, 

the EPA would finalize good neighbor requirements for these two 

groups of states using different uniform control stringencies. 

The EPA proposes that it would finalize FIPs for the states that 

incorporate participation in a trading program that allows them 
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to trade allowances with each other subject to limitations 

described in section VII of this proposal. 

The EPA's selection of reductions for this rule is specific 

to, and appropriate for, defining near-term achievable upwind 

obligations with respect to the 2008 ozone NAAQS in states where 

a FIP is necessary. We do not intend - nor do we believe we would 

be justified in doing so in any event - that the cost-level-based 

determinations in this proposed rule impose a constraint for 

selection of cost levels in addressing transported pollution with 

respect to future NAAQS and/or any revisions to these FIPs for 

any other future transport rules that the EPA may develop to 

address any potential remaining obligation as to the current 

NAAQS, for which different cost levels may be appropriate. 

As described above, the EPA is proposing that the NOx 

emission reductions associated with uniform control stringency 

represented by $1,300 per ton would not result in over-control at 

any of the identified non-attainment or maintenance receptors and 

it is reasonable to require such reductions from upwind states. 

The EPA requests comment on its proposal to quantify ozone 

season EGU NOx reductions to reduce interstate transport with 

respect to the 2008 ozone NAAQS using the $1,300 per ton uniform 

cost threshold. 

Note that our assessment of EGU NOx reduction potential 

shows zero reductions available in Delaware in 2017 at any 

evaluated cost threshold. At this time, because the assessment 
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shows no EGU NOx reduction potential within Delaware up to 

$10,000 per ton and because Delaware does not currently 

participate in the original CSAPR NOx ozone-season allowance 

trading program, the EPA is not proposing to promulgate a FIP for 

Delaware to be included in this rule. 102 However, as this 

assessment has only considered reductions available at EGUs by 

2017, the EPA cannot at this time conclude that Delaware does not 

have reductions available on a longer timeframe or from other 

emission sectors. Accordingly, the EPA cannot conclude at this 

time that Delaware does not significantly contribute to 

nonattainment or interfere with maintenance at downwind receptors 

to which it is linked. The EPA will evaluate additional reduction 

potential from Delaware in a future rulemaking to address the 

2008 ozone standard. The EPA seeks comment on not including 

Delaware in the proposed FIPs. 

The EPA's EGU NOx reduction assessment also shows nearly 

zero reductions available in Wisconsin in 2017 at the proposed 

$1,300 per ton cost threshold. However, Wisconsin currently 

participates in the original CSAPR NOx ozone-season emissions 

trading program and Wisconsin's original CSAPR NOx ozone 

emissions budget is greater than its projected base case 

emissions. The EPA proposes to update Wisconsin's emissions 

budgets because not doing so would mean that Wisconsin, which is 

found to contribute above 1% to downwind ozone problems, could 

102 
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increase emissions above its base case level. The EPA proposes to 

determine ozone season NOx control requirements for Wisconsin to 

reduce interstate ozone transport for the 2008 ozone NAAQS based 

on the reduction potential quantified from pollution control 

measures that are cost-effective at the $1,300 per ton level. For 

Wisconsin, based on modeling for this proposal, this level is 

similar to its projected base-case level. The EPA seeks comment 

on the proposed FIP for Wisconsin. 

The EPA also requests comment as to whether the EPA should 

treat Delaware and Wisconsin in the same manner with respect to 

their inclusion or exclusion from the ozone-season trading 

program with respect to the 2008 ozone NAAQS. For example, the 

EPA requests comment as to whether both Delaware and Wisconsin 

should be included in the ozone-season trading program with 

budgets on the reduction potential quantified from pollution 

control measures that are cost-effective at $1,300 per ton,. EPA 

also requests comment as to whether both states should instead be 

excluded from the ozone-season trading program. 

E. Quantifying State Emissions Budgets 

The proposed emissions budgets reflect remaining EGU 

emissions after upwind states achieve the emission reduction 

obligations defined in section VI of this proposal. 

In the original CSAPR proposal, the EPA set proposed 

emissions budgets by using an approach that considered monitored 

state-level heat input and modeled state-level emissions rates. 

ED_000738_00002681-00145 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 
Page 146 of 270 

However, for the CSAPR final rule, the EPA set budgets using only 

the modeling results from CSAPR's uniform cost assessment. For 

this rule, the EPA proposes to set emissions budgets by 

considering monitored heat input and modeled emissions rates, 

similar to the original CSAPR proposal. The EPA seeks comment on 

all aspects of quantifying state emissions budgets reflecting 

upwind obligations, including alternative metrics to heat input, 

such as generation 

The EPA proposes to quantify state emissions budgets using 

the minimum of calculated EGU emissions budgets using the state-

level EGU NOx emission rates that correspond to the upwind state 

reductions identified above using a uniform cost threshold of 

$1,300 per ton or 2014 monitored historic emissions. 

The proposed approach for translating this EGU NOx reduction 

potential into emissions budgets is a four step process. First, 

the EPA would use the resulting 2018 state-level modeled EGU NOx 

emissions rate (lbs/mmBtu) from the IPM $1,300 per ton uniform 

cost assessment. The state-level rate is calculated as the total 

emissions from affected sources within the state, divided by the 

total heat input from these sources. Second, the EPA proposes to 

multiply this modeled state-level emissions rate by 2014 

monitored historic state-level heat input. Multiplying the 

projected state-level emissions rate by historical heat input 

yields state-specific ozone season EGU NOx emissions for 2018. 

Third, the EPA proposes to add an adjustment to account for 
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differences in unit availability between the IPM 2018 run year 

and 2017, yielding state-specific ozone season EGU NOx emissions 

for 2017. Finally, the EPA then proposes EGU emissions budgets as 

the minimum of this calculated 2017 emission level or 2014 

historic monitored emissions. 

This proposed approach reflects the EGU NOx reduction 

potential described above and grounds the EPA's quantification of 

emissions budgets in historical data. The proposed EGU NOx ozone-

season emissions budgets calculated using this approach can be 

found in Table VI.E-1. Tables VI.E-2 and VI.E-3 provide the EGU 

NOx ozone-season emissions budgets reflecting EGU NOx mitigation 

available for 2017 at $500 per ton and $3,400 per ton, 

respectively. 

Table VI.E-1. Proposed EGU NOx Ozone-Season Emissions budgets, 
Reflecting EGU NOx mitigation Available for 2017 at $1,300 per 
ton 

2018 2017 EGU NOY 
2014 $1,300/ton 2017 

2014 Heat 
State Emission Emission 

Input(MMBtu) 
Adjustmen 

s (tons) Rate t (tons) 103 

(lbs/MMBtu 
) 

Alabama 21,075 0.049 410,477,094 0 
Arkansas 18,135 0.074 185,511,093 51 
Illinois 17,520 0.062 388,382,456 9 
Indiana 40,247 0.126 447,417,615 0 
Iowa 13,857 0.11 151,989,571 0 
Kansas 12,297 0.12 154,921,650 0 
Kentucky 33,896 0.102 380,694,315 2,169 
Louisiana 18,278 0.097 326,662,000 17 
Maryland 4,026 0.05 86,239,563 2,669 
Michigan 25,065 0.112 307,723,171 1,836 

103 The entire 2017 Adjustment listed is not used in calculating for Maryland 
and Oklahoma because it would push their budget above their 2014 emissions. 

Ozone-Seasor 
Emissions 
budget (tonE 

9, 
6, 

12, 
28, 

8' 
9, 

21, 
15, 

4' 
19' 
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Mississippi 10,229 0.069 172,406,970 0 

Missouri 31,235 0.086 330,006,788 1,210 
New Jersey 2,746 0.036 112,887,439 0 
New York 5,547 0.038 235,619,397 0 
North 

16,759 0.078 315,255,877 0 Carolina 
Ohio 32,181 0.073 457,251,027 0 
Oklahoma 16,215 0.144 236,715,186 154 
Pennsylvani 44,551 0.057 508,608,673 0 
a 
Tennessee 8,057 0.056 196,132,311 0 
Texas 58,492 0.079 1,474,773,21 33 

2 
Virginia 9,695 0.076 179,324,728 0 
West 29,420 0.084 317,087,558 0 
Virginia 
Wisconsin 9,087 0.054 205,305,933 0 
23 State 478,610 7,581,393,62 Region 

7 

Table VI.E-2. Proposed EGU NOx Ozone-Season Emissions budgets, 
Reflecting EGU NOx mitigation Available for 2017 at $500 per ton 

2018 2017 

5, 

15, 
2, 

4' 

12, 

16' 
16' 
14, 

5, 
58, 

6, 

13, 

5, 

311, 

EGU NOY 
2014 $500/ton 

2014 Heat 
2017 

Ozone-Seasor 
State Emission Emission Adjustmen 

Input(MMBtu) Emissions 
s (tons) Rate t (tons) 104 

budget (tonE 
(lbs/MMBtu 

) 

Alabama 21,075 0.058 410,477,094 0 
Arkansas 18,135 0.075 185,511,093 51 
Illinois 17,520 0.062 388,382,456 23 
Indiana 40,247 0.15 447,417,615 0 
Iowa 13,857 0.113 151,989,571 0 
Kansas 12,297 0.12 154,921,650 0 
Kentucky 33,896 0.149 380,694,315 4,463 
Louisiana 18,278 0.097 326,662,000 17 
Maryland 4,026 0.05 86,239,563 2,672 
Michigan 25,065 0.131 307,723,171 1,836 
Mississippi 10,229 0.071 172,406,970 0 

104 The entire 2017 Adjustment listed is not used in calculating for Maryland, 
Oklahoma, and Texas because it would push their budget above their 2014 
emissions. 
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Missouri 31,235 0.086 330,006,788 1,123 

New Jersey 2,746 0.036 112,887,439 0 
New York 5,547 0.039 235,619,397 0 
North 16,759 0.078 315,255,877 0 
Carolina 
Ohio 32,181 0.088 457,251,027 0 
Oklahoma 16,215 0.156 236,715,186 154 
Pennsylvani 44,551 0.15 508,608,673 0 
a 
Tennessee 8,057 0.056 196,132,311 0 
Texas 58,492 0.083 1,474,773,21 0 

2 
Virginia 9,695 0.078 179,324,728 0 
West 

29,420 0.145 317,087,558 0 Virginia 
Wisconsin 9,087 0.054 205,305,933 0 
23 State 478,610 7,581,393,62 Region 

7 

Table VI.E-3. Proposed EGU NOx Ozone-Season Emissions budgets, 
Reflecting EGU NOx mitigation Available for 2017 at $3,400 per 
ton 

2018 
2014 $3,400/ton 

2014 Heat 
2017 

State Emission Emission Input(MMBtu) Adjustmen 
s (tons) Rate t (tons) 105 

(lbs/MMBtu 
) 

Alabama 21,075 0.048 410,477,094 0 
Arkansas 18,135 0.065 185,511,093 51 
Illinois 17,520 0.062 388,382,456 0 
Indiana 40,247 0.123 447,417,615 0 
Iowa 13,857 0.107 151,989,571 0 
Kansas 12,297 0.12 154,921,650 0 
Kentucky 33,896 0.099 380,694,315 2,169 
Louisiana 18,278 0.094 326,662,000 17 
Maryland 4,026 0.05 86,239,563 2,523 
Michigan 25,065 0.108 307,723,171 1,978 
Mississippi 10,229 0.064 172,406,970 0 
Missouri 31,235 0.083 330,006,788 1,500 

105 The entire 2017 Adjustment listed is not used in calculating for Maryland 
and Oklahoma because it would push their budget above their 2014 emissions. 

15, 

2, 

4' 

12, 

2 0' 
16' 
38, 

5, 
58, 

6, 

22, 

5, 

371, 

2017 EGU NOY 
Ozone-Seasor 
Emissions 
budget (tonE 

9, 
6, 

11, 
27, 

8' 
9, 

2 0' 
15, 

4' 
18, 

5, 
15, 
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New Jersey 2,746 0.036 112,887,439 0 

New York 5,547 0.037 235,619,397 0 
North 

16,759 0.068 315,255,877 0 
Carolina 
Ohio 32,181 0.073 457,251,027 0 
Oklahoma 16,215 0.137 236,715,186 146 
Pennsylvani 44,551 0.056 508,608,673 0 
a 
Tennessee 8,057 0.056 196,132,311 0 
Texas 58,492 0.076 1,474,773,21 100 

2 
Virginia 9,695 0.065 179,324,728 0 
West 

29,420 0.078 317,087,558 0 
Virginia 
Wisconsin 9,087 0.054 205,305,933 0 
23 State 478,610 7,581,393,62 
Region 7 

VII. Implementation Using the Existing CSAPR NOx Ozone-Season 

Allowance Trading Program and Relationship to Other Rules 

A. Background 

This section describes implementing and enforcing the 

budgets quantified in section VI. In the 4-step CSAPR methodology 

previously described, once emission reduction potential is 

quantified into emissions budgets, the remaining step is to 

identify an approach for ensuring that such reductions occur and 

are enforceable. As discussed previously, EPA is proposing 

implement the budgets to address the 2008 ozone NAAQS using the 

existing CSAPR trading program that allows limited interstate 

trading among states participating in the ozone-season trading 

2, 

4' 

10, 

16' 
16' 
14, 

5, 
55, 

5, 

12, 

5, 

302, 
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program. The EPA proposes to revise the existing budgets, 

developed to address transport as to the 1997 ozone NAAQS, where 

necessary to reflect the additional reductions that the EPA 

identified as necessary to address transport as to the 2008 

NAAQS. The EPA will implement the trading program in each 

affected state through the issuance of a FIP. 

In electing to propose to implement these near-term EGU 

reductions for the 2008 ozone standard using the existing CSAPR 

trading infrastructure, the EPA considered the many significant 

advantages of continuing to use the existing CSAPR program, 

including the ease of transition to the new budgets, the economic 

and administrative efficiency of trading approaches, and the 

flexibility afforded to sources regarding compliance. 

The EPA also considered views expressed by some stakeholders 

that a complementary short-term (e.g., 30-day) rate-based limit 

would ensure that control measures adopted to meet the revised 

budgets continue to operate over time. Some stakeholders have 

observed, for example, that some existing SCR and SNCR units may 

not have operated in recent years because CAIR allowance prices 

are below the operating costs of the controls. The EPA notes that 

in such cases, the CAIR emissions budgets that states were 

required to meet to address significant contribution for the 1997 

NAAQS were in fact still being met. The EPA will also evaluate 

power sector behavior for 2015, the first year of CSAPR 

implementation, and provide that assessment for the final rule. 
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The EPA expects that certain aspects of this proposal will 

alleviate some of these concerns. In particular, this proposal is 

aimed at establishing new, lower emissions budgets that are 

calculated based on a uniform cost that is reflective of, among 

other things, operating those controls. Furthermore, as described 

later in this notice, we are proposing adjustments to the CSAPR 

regulations that, if adopted, would address the role that the 

banked allowances may play in allowance prices. For these 

reasons, the EPA does not believe that including a short-term 

complementary rate-based limit in the proposed FIPs is necessary. 

Nevertheless, we invite comment on the need for such an approach 

and, from commenters arguing that it is needed, we invite 

suggestions for calculating it. 

As explained in greater detail in section IV, under CAA 

sections 110 (a) (1) and 110 (a) (2), each state is required to 

submit a SIP that provides for the implementation, maintenance, 

and enforcement of each primary or secondary NAAQS. According to 

section 110 (a) (2) (D) (i) (I), the SIP for each state, regardless of 

a state's designation status for the relevant NAAQS, must 

prohibit sources or other types of emissions activity from 

emitting any air pollutant in amounts that will "contribute 

significantly to nonattainment" of the standard in a downwind 

state or "interfere with maintenance" of the standard in a 

downwind state. Section IV also explains in detail that the EPA 

is obligated to promulgate FIPs when we find that a state fails 
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to submit a complete SIP or the EPA disapproves a SIP submittal. 

The EPA recognizes that several states included in this 

proposal have submitted transport SIPs to address the 2008 ozone 

standard that the EPA is reviewing, and it is possible that 

additional states may submit SIPs in the future. As explained in 

section IV above, the EPA may only finalize FIPs for states where 

FIP authority exists; that is, for states where either the EPA 

found that the state failed to submit a complete transport SIP or 

where the EPA has disapproved a transport SIP submittal for that 

state. The EPA intends to finalize these proposed FIPs together 

in a single action and, to the greatest extent possible, the EPA 

intends to take final action on SIP submittals currently before 

the agency prior to finalizing this proposal. In the event that a 

state plans to revise its SIP or submit a SIP prior to any final 

rule, contact your regional office to alert the EPA. 

By this action, the EPA is proposing federal implementation 

plans with respect to the 2008 ozone NAAQS for each state 

potentially covered by this rule. Section VI above describes the 

EPA's approach to defining state-level EGU emissions budgets that 

represent the EGU emissions remaining after reducing that state's 

significant contribution to downwind nonattainment and/or 

interference with maintenance. The EPA is proposing to implement 

these EGU emissions budgets in the FIPs through the CSAPR EGU NOx 

ozone-season trading program. 

When the EPA finalized CSAPR in 2011 under the good neighbor 
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provision of the CAA to reduce emissions of S02 and NOx from 

power plants in eastern states, the rule put in place regional 

trading programs to quickly and cost-effectively address 

pollution that affects air quality in downwind states. The EPA 

envisioned that the methodology could be used to address 

transport concerns under other existing NAAQS and future NAAQS 

revisions. See 76 FR 48211 and 48246, August 8, 2011. 

Accordingly, the EPA proposes to use the CSAPR ozone-season 

trading program and related provisions as codified under 40 CFR 

Part 97, Subpart BBBBB and section 52.38, as amended in this 

proposal, to implement the proposed EGU NOx ozone-season 

emissions budgets for the 2008 ozone NAAQS. This program will be 

initially implemented in each state through a FIP. 

In this notice, the EPA proposes that the first control 

period for the requirements is the 2017 ozone season. A covered 

state would be required to demonstrate compliance with FIP 

requirements for each subsequent ozone season until it submits, 

and the EPA approves, a SIP or the EPA promulgates another 

federal rule replacing the FIP. 

The EPA notes that the compliance flexibility provided by 

the CSAPR NOx ozone-season trading program allows sources to 

demonstrate compliance by holding allowances and does not 

prescribe unit-specific and technology-specific NOx mitigation. 

In other words, while the EPA quantified EGU NOx reductions 

resulting from mitigation strategies such as operating or 
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installing (or upgrading to) state-of-the-art combustion 

controls, no particular reduction strategy is required for any 

specific unit because the Act only requires that an upwind 

state's aggregate emissions neither significantly contribute to 

nonattainment nor interfere with maintenance of the NAAQS in a 

downwind state. 

In practice, the EGU emissions budgets that the EPA is 

proposing in this action are achievable for each of the 23 states 

through operating existing SCR and SNCR controls, installing or 

upgrading to state-of-the-art combustion controls, or shifting 

generation to low-NOx emitting units. The EPA believes that this 

proposed rule provides sufficient lead time to implement these 

control strategies by the 2017 ozone season. For the EPA's 

assessment of the feasibility of controls for 2017, refer to 

section VI above and the EGU NOx Reduction TSD in the docket for 

this proposal. 106 

In this section of the preamble, the following topics are 

addressed: FIP requirements and key elements of the CSAPR trading 

programs; participation in the CSAPR NOx ozone-season trading 

program with a new budget; source monitoring and reporting; 

replacing the FIP with a SIP; title V permitting; and the 

relationship of this proposed rule to existing programs (NOx SIP 

Call, CSAPR trading programs, Clean Power Plan (CPP), and other 

ozone transport programs) 

106 The EPA notes that a state can instead require non-EGO NOx emission 
reductions through a SIP, if they choose to do so. 
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B. FIP Requirements and Key Elements of the CSAPR Trading 

Programs 

The original CSAPR establishes an NOx ozone-season allowance 

trading program that allows covered sources within each state to 

trade allowances with other sources within the same trading 

group. Pursuant to the CSAPR NOx ozone-season trading program, 

sources are required to hold one allowance for each ton of NOx 

emitted during the ozone season. We propose to use that same 

regional trading program, with adjusted budgets and certain 

additional revisions described below, as the compliance remedy 

for the proposed FIPs to address the 2008 ozone NAAQS. The first 

control period for this updated CSAPR NOx ozone-season trading 

program is proposed to begin with the 2017 ozone season, on May 

1, 2017. 

In this section, the EPA is proposing to use the existing 

NOx ozone-season allowance trading system that was established 

under CSAPR in 40 CFR Part 97, Subpart BBBBB, to implement the 

emission reductions identified and quantified in the FIPs for 

this action. 

1. Applicability 

In this proposed rule, the EPA would maintain the 

applicability provisions in the final CSAPR rule for the NOx 

ozone-season trading program (see 40 CFR 97.504). 

Under the general applicability provisions of the CSAPR 

final rule, a covered unit is any stationary fossil-fuel-fired 
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boiler or combustion turbine serving at any time on or after 

January 1, 2005, a generator with nameplate capacity exceeding 25 

MW producing electricity for sale, with the exception of certain 

cogeneration units and solid waste incineration units (see 76 FR 

48273, August 8, 2011, for a discussion on applicability in the 

final CSAPR rule) . The EPA is not proposing any changes to this 

provision. 

2. State Budgets 

This proposal includes revisions to 40 CFR Part 97.510 to 

reflect new budgets for states covered under this proposal as 

delineated in section VI above. This includes the NOx ozone-

season trading budgets, new unit set-asides, and Indian country 

new unit set-asides for 2017 and beyond, described in further 

detail below. 

For states already covered by the original CSAPR ozone-

season program, the EPA proposes to update CSAPR EGU NOx ozone-

season budgets to reflect obligations to reduce interstate 

transport to address the 2008 ozone standard. For states that are 

newly brought into the CSAPR ozone-season program because 

emissions from the states significantly contribute to 

nonattainment or interfere with maintenance of the 2008 ozone 

NAAQS in a downwind state (i.e., Kansas based on information used 

to develop this proposal), the proposal includes an EGU NOx ozone-

season emissions budget. For states currently in the CSAPR ozone-

season trading program, but not identified as contributing to 
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interstate ozone transport for the 2008 NAAQS (i.e., Georgia 

based on information used to develop this proposal), 

participation in CSAPR would continue unchanged pursuant to their 

previously-defined obligation (budget) with respect to the 1997 

ozone NAAQS. 

The EPA proposes to establish reduced or new ozone-season 

emissions budgets for the 23 eastern states affected by the 

transport rule for the 2008 ozone NAAQS. The EPA proposes to 

implement these emissions budgets by allocating allowances to 

sources in those states equal to the proposed budgets for 

compliance starting in 2017. The EPA will establish allowance 

allocations for the existing units in each state through this 

rulemaking. Portions of the state budgets will be set aside for 

new units, and the EPA will use the existing processes set forth 

in the CSAPR regulations to annually allocate allowances to the 

new units in each state from the new unit set-asides. For states 

that are currently in the CSAPR ozone-season program, but are not 

affected under this proposed transport rule for the 2008 ozone 

NAAQS (i.e., Georgia based on information used to develop this 

proposal), the EPA will maintain the state's budget as finalized 

in the original CSAPR rulemakings. 

3. Allocations of Emission Allowances 

Pursuant to the CSAPR trading program regulations, a covered 

source is required to hold sufficient allowances to cover the 

emissions from all covered units at the source during the control 
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period for the NOx ozone season. The EPA assesses compliance with 

these allowance-holding requirements at the source (i.e., 

facility) level. 

This section explains that the EPA proposes to allocate a 

state's budget to existing units and new units in that state by 

applying the same allocation approach as finalized in CSAPR, 

based on a unit's historical heat input and its maximum 

historical emissions (see 76 FR 48284, August 8, 2011). This 

section also describes allocation for Tribes, the new unit set-

asides and Indian country new unit set-asides in each state, 

allocations to units that are not operating; and the recordation 

of allowance allocations in source compliance accounts. 

A. Allocations for Existing Units 

The EPA proposes to implement each state's EGU NOx ozone-season 

emissions budget in the trading program by allocating the number 

of emission allowances to sources within that state, equivalent 

to the tonnage of that specific state budget, as shown in section 

VI. For these 23 states, the EPA would allocate allowances under 

each state's budget to covered units in that state. The portion 

of a state budget allocated to existing units in that state is 

the state budget minus the new unit set-aside and minus the 

Indian country new unit set-aside. The new unit set-asides are 

portions of each budget reserved for new units that might locate 

in each state or in Indian country in the future. For the 

existing source level allocations, see the TSD called, "Existing 
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Source Level Allocations for the 2008 NOx Ozone-season Rule 

FIPs," in the docket for this rulemaking. The methodology used to 

allocate allowances to individual units in a particular state has 

no impact on that state's budget. 

For the purpose of allocations, an "existing unit" in CSAPR 

is one that commenced commercial operation prior to January 1, 

2010. For the 23 states included in this proposed rulemaking for 

the 2008 ozone NAAQS, the EPA proposes to identify an "existing 

unit" as one that commenced commercial operation prior to January 

1, 2015. EPA has updated information on affected units that have 

commenced commercial operation prior to January 1, 2015 

(currently defined either as existing units or as new units 

pursuant to the current CSAPR regulations) that would allow these 

units to be considered existing units for purposes of allocations 

and would allow new unit set-asides to be fully reserved for any 

future new units in affected states or Indian country. The EPA is 

not proposing to change the January 1, 2010 date for states that 

remain in the original CSAPR and are not affected by the changes 

proposed here (i.e., Georgia with respect to the CSAPR NOx ozone-

season allowances and all states with respect to CSAPR S02 or NOx 

annual allowances); thus, the only allowance allocations that are 

proposed to be changed in this rule for any units under any of 

the CSAPR trading programs are allocations of NOx ozone-season 

allowances from budgets that are proposed to be revised in this 

rule. 
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The EPA proposes to follow the original CSAPR methodology 

for distributing, or allocating, emission allowances to existing 

units based on the unit's share of the state's heat input, 

limited by the unit's maximum historical emissions. This approach 

uses the highest three of the last five years to establish the 

heat input baseline for each unit, and constrains the unit-level 

allocations so as not to exceed the maximum historical baseline 

emissions during 2007-2014. As discussed in the original CSAPR 

final rule (see 76 FR 48288-9, August 8, 2011), the EPA finds no 

advantage or disadvantage in this approach that would penalize 

those units that have already invested in cleaner fuels or other 

pollution reduction measures. The EPA considers this allocation 

approach to be fuel-neutral, control-neutral, transparent, based 

on reliable data, and similar to allocation methodologies 

previously used in the NOx SIP Call and Acid Rain Program. The 

EPA requests comments on following the CSAPR approach for 

existing unit allocations in states covered by this proposed rule 

as to the 2008 ozone NAAQS. 

For states that have EPA-approved abbreviated SIP revisions 

adopting a different allocation methodology for sources located 

within the state for CSAPR for the 2017 ozone season and beyond, 

those provisions would address the allocation of revised NOx 

ozone-season emissions budgets established under this rule, 

provided that the SIP revision includes not only specific 

allocations given the total state budget expected at the time of 
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the SIP revision, but also a methodology for determining 

allocations from any given total state budget. For states that 

have EPA-approved full SIP revisions, the EPA proposes to use the 

EPA-approved allocation provisions of the state's SIP revision to 

allocate allowances to sources in that particular state using the 

revised emissions budget proposed to address interstate ozone 

transport for the 2008 NAAQS, again provided that the SIP 

includes not only specific allocations but a methodology for 

determining allocations from any given total state budget. 

Further, where the state regulation approved as a full or 

abbreviated SIP revision does not contain an allocation 

methodology but the materials submitted by the state to support 

EPA's approval of that regulation as a SIP revision contain the 

state's allocation method, described in an unambiguous manner, 

the EPA seeks comment on using that state-approved methodology to 

determine the allocations of allowances to sources in the state 

under the FIPs established in this rule. These possible 

approaches could prevent a state from needing to submit another 

SIP revision to implement the same allocation provisions under 

this rule that the state has already implemented under CSAPR 

before adoption of this rule. 

For all other states, the EPA proposes to use the allocation 

method previously finalized in the final CSAPR rulemaking as 

discussed above in this section. These provisions would not 

prevent any state (one with an EPA-approved SIP revision or 
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without) from submitting an alternative allocation methodology 

under the rule for later compliance years. EPA requests comment 

on this modified allocation approach for states with EPA-approved 

SIP revisions under the current rule. 

b. Allocations for New Units 

For the purpose of allocations, CSAPR identifies a "new 

unit" as one that commenced commercial operation on or after 

January 1, 2010, and provides a methodology for allocating 

emission allowances to new units from new unit set-asides in each 

state and to new units that locate in Indian country. See 76 FR 

48290-48294 (Aug. 8, 2011), for more information. The FIPs that 

EPA is proposing will incorporate a trading program in which EPA 

is proposing to define a covered unit as a "new unit" if it 

commences commercial operation on or after January 1, 2015; if it 

becomes covered by meeting applicability criteria subsequent to 

January 1, 2015; if it relocates into a different state covered 

by this FIP; or if it was an "existing" covered unit that stopped 

operating for 2 consecutive years but resumes commercial 

operation at some point thereafter. To the extent that states 

seek approval of SIPs with different allocation provisions than 

EPA, these SIPs may seek to define new units differently. 

The EPA further proposes that its trading program will make 

allocations to each state for new units (the new unit set-aside) 

equal to a basic minimum 2 percent of the total state budget, 

plus the projected amount of emissions from planned units in that 
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state (for instance, if planned units in state A are projected to 

emit 3 percent of the state's NOxozone-season emissions budget, 

then the new unit set-aside for the state would be set at 5 

percent, consisting of the basic minimum 2 percent plus an 

additional 3 percent for planned units). See 76 FR 48292. New 

units may receive allocations starting with the first year they 

are subject to the allowance-holding requirements of the rule. If 

unallocated to new units, set-asides are redistributed to 

unretired existing units before the compliance deadline. The EPA 

requests comments on following the CSAPR approach for new unit 

allocations under this proposal. (For more detail on the CSAPR 

new unit set-aside provisions, see 40 CFR 97.511(b) and 97.512.) 

The EPA notes that applying the CSAPR approach using the 

data for this proposal results in a new-unit set-aside for New 

Jersey that is greater than 50% of the total proposed EGU NOx 

ozone-season emissions budget for the state. This result is 

influenced by the EPA's projected emissions rates for new units 

that are anticipated to come online within states. The EPA seeks 

comment on these data, which are available in the IPM 

documentation in the docket for this proposal. Further, the EPA 

seeks comment on whether additional data should be considered-for 

example, reported NOx emission rates of recently constructed new 

NGCC units in each state. 

Table VII.B-1. Proposed EGU NOx Ozone-Season New-unit Set-aside 
Amounts, Reflecting Proposed EGU Emissions Budgets (tons) 
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Proposed EGU New-unit New-unit Indian 
NOx Emissions set-aside set-aside country set-
Budgets amount amount aside amount 

State (tons) (percent) (tons) (tons) 
Alabama 9,979 2% 205 
Arkansas 6,949 2% 141 
Illinois 12,078 5% 591 
Indiana 28,284 2% 565 
Iowa 8,351 5% 419 8 
Kansas 9,272 3% 281 9 
Kentucky 21,519 3% 647 
Louisiana 15,807 4% 628 16 
Maryland 4,026 12% 485 
Michigan 19,115 2% 382 19 
Mississippi 5,910 10% 590 6 
Missouri 15,323 2% 314 
New Jersey 2,015 57% 1,151 
New York 4,450 2% 93 4 
North Carolina 12,275 2% 248 12 
Ohio 16,660 2% 337 
Oklahoma 16,215 2% 325 16 
Pennsylvania 14,387 7% 1,017 
Tennessee 5,481 2% 109 
Texas 58,002 5% 2,910 58 
Virginia 6,818 27% 1,844 
West Virginia 13,390 2% 2 68 
Wisconsin 5,561 2% 121 6 
23 State Region 311,867 13,671 154 

c. Allocations for Tribes and New Units in Indian Country 

Tribes are not required to submit tribal implementation 

plans. However, as explained in the EPA's regulations outlining 

Tribal Clean Air Act authority, the EPA is authorized to 

promulgate FIPs for Indian country as necessary or appropriate to 

protect air quality if a tribe does not submit and get EPA 

approval of a tribal implementation plan. See 40 CFR 49.11(a); 

see also 42 U.S.C. 7601 (d) (4). For this proposed ozone rule, 
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there are no existing affected units in Indian country in the 

states affected by this rule. 

Under the current rule, allowances to possible future new 

units locating in Indian country are allocated by the EPA from an 

Indian country new unit set-aside established for each state with 

Indian country. (See 40 CFR 97.511(b) (2) and 97.512(b) .) Because 

states generally have no SIP authority in reservation areas of 

Indian country and other areas of Indian country over which a 

tribe or EPA has demonstrated that a tribe has jurisdiction, the 

EPA continues to allocate such allowances to sources locating in 

such areas of Indian country within a state even if the state 

submits a SIP to replace the FIP. (40 CFR 52.38 (b) (5) (v) and (vi) 

and 52.38(b) (6) .) The EPA reserves 0.1 percent of the total state 

budget for new units in Indian country within that state (5 

percent of the basic 2 percent new unit set-aside prior to any 

increase in a state's new unit set-aside amount for planned 

units). Unallocated allowances from a state's Indian country new 

unit set-aside are returned to the state's new unit set-aside and 

allocated according to the methodology described above. The EPA 

requests comment on following the CSAPR approach for new unit 

allocations in such areas of Indian country under the transport 

rule for the 2008 ozone NAAQS. 

d. Units that do not operate and the new unit set-aside 

The EPA proposes to continue to apply for purposes of this 

rule the existing CSAPR provision under which a covered unit that 
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does not operate for a period of two consecutive years will 

receive allowance allocations for a total of up to five years of 

non-operation. 40 CFR 97.511(a) (2). Starting in the fifth year 

after the first year of non-operation, allowances allocated to 

such units will instead be allocated to the new unit set-aside 

for the state in which the non-operating unit is located. This 

approach allows the new unit set-asides to grow over time. The 

EPA requests comment on retaining this timeline for allowance 

allocation for non-operating units or changing the allowance 

allocation for non-operating units to, for instance, two years or 

three years, in which case allowances would revert to the new 

unit set-aside in the second or third year after the first of two 

consecutive years of non-operation of a unit. 

4. Variability Limits, Assurance Levels, and Penalties 

In the original CSAPR, the EPA developed assurance 

provisions, including variability limits and assurance levels 

(with associated compliance penalties), to assure that each state 

will meet its pollution control obligations and to accommodate 

inherent year-to-year variability in state-level EGU operations. 

The original CSAPR budgets, and the updated CSAPR emissions 

budgets proposed in this notice, reflect EGU operations in an 

"average year." However, year-to-year variability in EGU 

operations occurs due to the interconnected nature of the power 

sector and from changing weather patterns, demand growth, or 

disruptions in electricity supply from other units or from the 
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transmission grid. Recognizing this, the FIP includes variability 

limits, which define the amount by which state emissions may 

exceed the level of the budgets in a given year to account for 

this variability in EGU operations. A state's budget plus its 

variability limit equals a state's assurance level, which acts as 

a cap on each state's NOx emissions during a control period (that 

is, during the May-September ozone season in the case of this 

rule) . 

To establish the variability limits in the original CSAPR, 

the EPA analyzed historical state-level heat input variability as 

a proxy for emissions variability, assuming constant emission 

rates. (See 76 FR 48265, August 8, 2011.) The variability limits 

for ozone-season NOx in the original CSAPR were calculated as 21 

percent of each state's budget, and these variability limits were 

then codified in 40 CFR 97.510 along with the state budgets. 

Applying the CSAPR approach, the EPA proposes to set new 

variability limits applying the same 21 percent figure as 

determined in the original CSAPR to this rule's budgets. The EPA 

proposes that the same 21% figure is appropriate to use because 

variability in state-level heat input across a multi-year period 

is expected to be relatively consistent around long-term trends. 

The EPA seeks comment on this approach. Table VII.B-2 shows the 

proposed EGU NOx ozone-season emissions budgets, variability 

limits, and assurance levels for each state. 

Table VII.B-2. Proposed EGU NOx Ozone-Season Emissions budgets 
Reflecting EGU NOx mitigation Available for 2017 at $1,300 per 
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ton, Variability Limits, and Assurance Levels (Tons) 
EGU NOx Ozone- EGU NOx Ozone-
Season Variabilit Season Assurance 

State Emissions y Limits Levels 
budgets 

Alabama 9,979 2,096 12,075 
Arkansas 6,949 1,459 8,408 
Illinois 12,078 2,536 14,614 
Indiana 28,284 5,940 34,224 
Iowa 8,351 1,754 10,105 
Kansas 9,272 1,947 11,219 
Kentucky 21,519 4,519 26,038 
Louisiana 15,807 3,319 19,126 
Maryland 4,026 845 4,871 
Michigan 19,115 4,014 23,129 
Mississippi 5,910 1,241 7,151 
Missouri 15,323 3,218 18,541 
New Jersey 2,015 423 2,438 
New York 4,450 935 5,385 
North Carolina 12,275 2,578 14,853 
Ohio 16,660 3,499 20,159 
Oklahoma 16,215 3,405 19,620 
Pennsylvania 14,387 3,021 17,408 
Tennessee 5,481 1,151 6,632 
Texas 58,002 12,180 70,182 
Virginia 6,818 1,432 8,250 
West Virginia 13,390 2,812 16,202 
Wisconsin 5,561 1,168 6,729 
Region cap 311,867 65,493 

The assurance provisions include penalties that are 

triggered when the state emissions as a whole exceed its 

assurance level. The original CSAPR provided that a state that 

exceeds its assurance level in a given year is assessed a total 

of 3-to-1 allowance surrender on the excess tons. Each excess ton 

above the assurance level must be met with one allowance for 

normal compliance plus two additional allowances to satisfy the 
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penalty. The penalty is designed to deter state-level emissions 

from exceeding assurance levels. This was referred to in the 

original CSAPR as air quality-assured trading that accounts for 

variability in the electricity sector but also ensures that the 

necessary emission reductions occur within each covered state. If 

a state does not exceed its assurance level, no penalties are 

incurred by any source. Establishing assurance levels with 

compliance penalties therefore responds to the court's holding in 

North Carolina requiring the EPA to assure that sources in each 

state were required to eliminate emissions that significantly 

contribute to nonattainment and interfere with maintenance of the 

NAAQS in another state . 107 

To assess the penalty under the assurance provisions, the 

EPA evaluates whether any state's total EGU emissions in a 

control period exceeded the state's assurance level, and if so, 

the EPA then determines which owners and operators of units in 

the state will be subject to an allowance surrender requirement 

based on each source's emissions as compared to its unit-level 

assurance level. Since a single designated representative (DR) 

often represents multiple sources, the EPA evaluates which groups 

of units at the common DR level had emissions exceeding the 

respective common DR's share of the state assurance level, 

regardless of whether the individual source had enough allowances 

to cover its emissions during the control period. This provision 

107 531 F.3d at 908. 
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is triggered only if two criteria are met: (1) the group of 

sources and units with a common DR are located in a state where 

the total state EGU emissions for a control period exceed the 

state assurance level; and (2) that group with the common DR had 

emissions exceeding the respective DR's share of the state 

assurance level. 

For more information on the CSAPR assurance provisions see 

76 FR 48294 (August 8, 2011). 

5. Implementation Approaches for Transitioning the Existing 

CSAPR NOx Ozone-season Program to Address Transport for a Newer 

NAAQS 

Consistent with the original CSAPR approach, EPA proposes 

that in this updated rulemaking, EGUs would be able to trade NOx 

ozone-season emission allowances among units within the state and 

across state boundaries, with emissions and use of allowances 

limited by the assurance provisions. The following sections 

describe approaches to transition the existing CSAPR program 

designed for the 1997 ozone NAAQS to address interstate ozone 

transport for the 2008 ozone NAAQS. 

A primary focus of this section is the extent to which 

allowances created to address interstate transport with respect 

to the 1997 ozone NAAQS, reflecting emissions budgets at $500 per 

ton, are fungible with allowances created under this proposal to 

address interstate transport for the 2008 ozone NAAQS, reflecting 

emissions budgets at $1,300 per ton. The EPA proposes that these 
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implementation tools are not presumptively equivalent, given that 

they were developed to address ozone transport under different 

NAAQS and using different cost thresholds. However, as further 

discussed below, the EPA is proposing approaches under which 

allowances allocated under budgets established to address the 

1997 NAAQS could be used for compliance for addressing interstate 

transport for the 2008 NAAQS, subject to specific limitations. 

The EPA is also taking comment on several other approaches for 

addressing the transition from a program in which all budgets 

were established based on an integrated analysis using a single 

control cost threshold to address the 1997 NAAQS to a program 

with a mix of budgets established in independent analyses using 

different control cost thresholds, in some cases to address the 

1997 NAAQS and in other cases to address the 2008 NAAQS. 

a. Use of CSAPR Ozone-season Trading Program Bank in the 

Transport Rule for the 2008 Ozone NAAQS Trading Program 

Since CSAPR was promulgated in 2011, the U.S. electric 

sector has undergone considerable transformation primarily due to 

economic and market forces precipitated by the natural gas boom. 

For example, Henry Hub natural gas prices reached below $2.00 per 

million BTU in 2012 and were in the $2.00-$3.00 range for most of 

2012. These prices are below the level initially anticipated 

when establishing the phase 1 and 2 budgets, and have made the 

operation of lower emitting units more competitive, putting more 

downward pressure on emissions. There has also been turnover in 
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the power generation fleet as newer, lower emitting sources 

replace older, higher emitting sources, putting further downward 

pressure on emissions. Approximately 28.5 GW of coal units 

retired from the fleet between 2012 and June of 2015. In 

addition, demand growth has slowed; a majority of U.S. states 

have implemented renewable portfolio standards and other energy 

efficiency programs; and high-efficiency building designs, 

residential energy conservation, roof-top solar, and other forms 

of distributed generation have grown. In combination, these 

factors have significantly reduced EGU NOx emissions between 2012 

and 2015. 

As a result of protracted litigation, CSAPR implementation 

was delayed by three years, from 2012 to 2015. Due to this delay, 

combined with the market forces and changes that took place 

during that timeframe, expectations are that total banked 

allowances for the CSAPR ozone-season trading program could be in 

excess of 210,000 tons by the start of the 2017 ozone-season 

compliance period, which is more than twice the emission 

reduction potential estimated at the $1,300 per ton control level 

described in section VI above. This number was estimated by 

comparing recent measured emission levels to the original CSAPR 

NOx ozone-season phase 1 emissions budgets, assuming EGU 

emissions in CSAPR NOx ozone-season states for 2015 and 2016 

would continue at 2014 levels. 108 

108 This data analysis relies on 40 CFR Part 75 emissions reporting data as 
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The use of allowance banks generally provide a glide path 

for sources required to meet more stringent emission limits in 

later years and accommodate year-to-year variability in 

operation. However, allowing unrestricted use of the large number 

of banked allowances for compliance with this new rule could 

result in regional 2017 ozone season NOx emissions that exceed 

the collective state budgets quantified in this rule to address 

transported air pollution with respect to the 2008 ozone 

standard. While the assurance provisions included in CSAPR do 

limit the ultimate amount of pollution that may occur in these 

states in 2017 (i.e., no matter how large an allowance bank may 

exist, only a portion of that bank may be used in a state in any 

given year without exceeding the assurance levels and incurring 

penalties), unrestricted use of the bank in this situation could 

allow emissions to exceed the state budgets, up to the assurance 

level, year after year. 

As described in CSAPR, the flexibility provided by the 

assurance provisions is not designed to be used repeatedly, year 

after year. Rather, the use of banked allowances is intended to 

be limited by binding emissions budgets such that drawing down 

the bank in one year is only possible because of actions taken to 

build up the bank in a previous year. Moreover, a relatively 

large allowance bank that enables emissions budgets to be 

available in EPA Air Markets Program Data available at 
http://ampd.epa.gov/ampd/ 
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exceeded year after year may encourage sources to postpone 

emission reductions that would be more timely in the 2017 

timeframe in order to align reductions with the downwind area 

attainment dates for the 2008 ozone NAAQS. 

The EPA is proposing and taking comment on a range of 

options for how to treat the use of banked 2015 and 2016 CSAPR 

NOx ozone-season allowances by units in the 23 states with new or 

updated budgets in this proposal. The use of banked allowances by 

states that are not included in the proposed FIPs to address 

ozone transport under the 2008 NAAQS (i.e., Georgia for CSAPR NOx 

ozone-season program and all states for CSAPR S02 and NOx annual 

programs) would not be affected by these options. 

The EPA is proposing that allowances issued for compliance 

in 2015 and 2016 under CSAPR may be used for compliance under the 

updated CSAPR from 2017 forward in order to smooth implementation 

in the first few years under the new budgets. However, the EPA is 

proposing to impose certain limits on the use of these banked 

allowances starting in 2017. Specifically, the EPA is proposing 

that sources in the 23 states with new or updated budgets in this 

proposal may use all of their banked allowances, but at a tonnage 

authorization level significantly lower than one ton per 

allowance. This would be realized through a surrender ratio 

greater than one pre-2017 allowances (vintage 2015 or 2016) to 

cover one ton of NOx emitted in 2017 and each year thereafter. 

The surrender ratio, such as four-for-one or two-for-one, would 
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require more than one pre-2017 banked allowance to be used for 

each ton of ozone season NOx emitted in 2017 and beyond. This 

would have the dual effect of carrying over the banked allowances 

into the new program to promote program continuity, while also 

recognizing the environmental objectives of the updated ozone 

NAAQS for 2008 and the corresponding new state emission budgets 

designed to help move air quality towards compliance with that 

NAAQS standard. A surrender ratio would respect the flexibility 

of sources to operate at their assurance levels in the program's 

early years, but would reduce the ability for the collective EGU 

fleet to repeatedly exceed the emissions budget year after year. 

Finally, EPA believes a surrender ratio is appropriate as it 

reflects the fact that tighter budgets will put upward pressure 

on allowance value in the future. Therefore, fewer allowances 

will be needed to reach the same value of a current allowance 

holding, making a surrender ratio a natural complement to 

carrying over the value of the banked allowances in a program 

where more stringent emission budgets are replacing less 

stringent emission budgets. 

EPA is proposing a surrender ratio greater than one-for-one, 

such as four-for-one or two-for-one. For analytic purposes in 

this rulemaking, it reflects the four-for-one surrender ratio to 

illustrate one potential surrender ratio. However, in the final 

rule, EPA would update this assumption to reflect the surrender 

ratio finalized. 
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This ratio of four or two banked allowances to one ton of 

emissions is derived from the ratio of the anticipated allowance 

bank in 2017 (approximately 210,000 allowances) to the ozone 

season variability limit (i.e., the difference between the sum of 

the emissions budgets for all 23 states and the sum of the 

assurance levels for all 23 states; approximately 60,000 tons) or 

the ozone season variability limit multiplied by two (120,000 

tons), rounded to the nearest whole number. The EPA identified 

this approach to limit the emissions impact of using banked 

allowances to the magnitude of all states emitting up to their 

assurance levels for one or two years. The variability limit 

respects the upper bound variation in emissions and load EPA 

would expect in any given year. Thus, the carryover of banked 

allowances equal to one or two years' worth of variability limits 

provides the affected fleet with the ability to accommodate 

potential variation from the mean in its load and emission 

patterns in the first years of the program, while balancing the 

need to ensure that emissions are reduced, on average, to the 

level of the budgets and within the assurance levels in 

subsequent years. 

The EPA believes that a surrender ratio approach provides a 

means for the existing CSAPR EGU NOx ozone-season allowances to 

retain some value, while appropriately mitigating the potential 

adverse impact of the allowance bank on the emission-reducing 

actions needed from affected units in states with obligations to 
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address interstate transport for the 2008 ozone NAAQS. The EPA 

seeks comment on a surrender ratio approach and on the use of a 

ratio, such as four-for-one or two-for-one, and whether an 

alternative ratio would be appropriate. 

The EPA is also soliciting comment on another approach that 

we believe could achieve these same goals (i.e., valuing the 

anticipated CSAPR allowance bank while promoting near-term 

emission reductions). Under this alternative approach, the EPA 

would issue fewer allowances than the tons quantified in state 

budgets for the 23 states affected by this rulemaking in the 

first three years of program implementation (i.e. 2017, 2018, and 

2019). This approach recognizes that 2015 and 2016 allowances are 

available to sources for compliance and would allow use of those 

banked CSAPR NOx ozone allowances at a one-to-one turn-in ratio 

(i.e., one allowance is surrendered for one ton of emissions). 

By reducing overall allocations for a period of time, the impact 

of states using those banked allowances on emission levels would 

be mitigated. 

The EPA seeks comment on what percentage (below 100 percent) 

of allowances to issue, and over what number of years, under this 

alternative approach. As a specific example, the EPA seeks 

comment on implementing this approach in a manner such that the 

EPA would issue allowances to sources within each of the 23 

states with updated budgets under this proposal at a level of 85 

percent of the proposed emissions budgets for the first three 
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years that the new budgets are effective. Using the proposed EGU 

NOx ozone-season emissions budget of 9,979 tons for Alabama as an 

example, this would mean issuing approximately 8,482 allowances 

for each of the 2017 through 2019 (inclusive) control periods 

(and the full budget for each subsequent control period) . 

Applying this approach to all 23 states with updated budgets 

under this proposal (which sum to 312,824 allowances) would mean 

that EPA would issue approximately 266,900 allowances across 

those states in each of the 2017, 2018, and 2019 control periods. 

EGUs in those states would be able to use allowances from the 

anticipated 210,000 allowance bank in addition to allowances 

issued for these years in order to comply with the updated CSAPR 

emission requirements. Allocating approximately 266,900 

allowances for the first three years of the updated requirements 

would, based on current estimates, result in approximately 47,000 

banked allowances used for compliance each year. This would leave 

approximately 70,000 banked allowances, which is roughly 

equivalent to the regional variability limit (i.e., the 

difference between the states' collective emissions budgets and 

their collective assurance levels). As under the illustrative 

four-to-one surrender ratio option, the remaining amount of 

banked allowances that would remain after using this initial 

reduced allocation is approximately the amount of banked 

allowances that would allow all states to emit up to their 

assurance levels for one year. 
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The EPA also seeks comment on what other percentages of the 

budget and time-frames could be appropriately used to implement 

this alternative approach. As in the specific example above, the 

EPA would seek a combination of time and recordation percentage 

such that the ultimate influence of the anticipated allowance 

bank is limited to approximately the regional variability limit 

(i.e., the difference between the collective emissions budgets 

and the collective assurance levels). 

Under either approach, the EPA would conduct unit-level 

allowance allocations in the same manner as described above, such 

that each unit's share of its state's total allowances issued is 

determined by that allocation approach whether the EPA issues 

allowances in the full amount of the state budget with a 

surrender ratio for banked allowances or in a lesser amount to 

address the potential effect of the allowance bank (as 

entertained in this alternative on which we are inviting 

comment). In other words, the effect of this alternative approach 

would be to reduce unit-level allowance allocations in those 

years in a proportional manner (e.g., all unit-level allowance 

allocations would decrease by the same percentage as the 

reduction in total allowances issued below that state's budget) 

Additionally, the EPA is soliciting comment on less and more 

restrictive approaches to address use of the CSAPR EGU NOx ozone 

allowance bank. Specifically, the EPA seeks comment on: (1) 

allowing banked 2015 and 2016 CSAPR NOx ozone allowances to be 
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used for compliance with the proposed budgets for the 2008 ozone 

NAAQS starting in 2017 at a 1-to-1 ratio, or (2) completely 

disallowing the use of banked 2015 and 2016 CSAPR NOx ozone 

allowances for compliance with the proposed budgets for the 2008 

ozone NAAQS starting in 2017. The EPA is also soliciting comment 

on whether and how the assurance provision penalty might be 

increased, in conjunction with any of the above approaches, to 

address the relationship of the allowance bank to emissions 

occurring under this revised program from 2017 onward. 

B. Use of CSAPR NOx Ozone-season Allowances from States 

Addressing the 1997 Ozone NAAQS for Compliance ~n 

States Addressing the 2008 Ozone NAAQS 

Consistent with the original CSAPR, EGUs covered by the 

seasonal NOx budget trading program that will be incorporated 

into these proposed FIPs are able to trade NOx ozone-season 

emission allowances among units within the state and across state 

boundaries, with emissions and the use of allowances limited by 

the assurance provisions. 

The EPA is considering how to transition allowance trading 

between the group of states that are in the CSAPR NOx ozone-

season program with respect to the 1997 ozone NAAQS but will not 

have updated emissions budgets proposed in this action (e.g., 

Georgia based on this proposal) and the group of states for which 

the EPA is proposing to establish new or lower budgets to address 

the 2008 ozone NAAQS in this action. 
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The EPA believes that, where appropriate and feasible, 

continuity of programs is important, particularly for market-

based and other power sector regulations, as this sector makes 

long-term investment and operational decisions. However, CSAPR 

allowances issued under budgets established to address the 1997 

ozone NAAQS using a $500 per ton cost threshold in one state may 

not be appropriately valued to reduce interstate ozone transport 

in another state for the 2008 NAAQS under this proposal where 

budgets are being established using a $1,300 per ton cost 

threshold. In the original CSAPR rulemaking, the EPA discussed 

the concern that allowing unrestricted trading between groups of 

states whose budgets were established using different cost 

thresholds would impact whether the necessary emission reductions 

would be achieved within each state. 109 The assurance provisions 

used in CSAPR provide some assurance that emission reductions 

will occur within each state, but in the CSAPR rulemaking the EPA 

acknowledged concerns that the assurance provisions alone may not 

be sufficient. Consistent with those previously acknowledged 

concerns, the EPA is proposing in this rule not to allow these 

two groups of states to trade without some additional assurances 

that the emission reductions will be appropriately achieved 

within each state. 

However, because of the relatively small size of the group 

of states with budgets set using the $500 per ton cost threshold, 

109 76 FR at 48263-64. 
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the EPA is not proposing to prohibit altogether trading between 

the two groups in this instance. The EPA does not expect that a 

single state (i.e., Georgia) would drastically influence emission 

reductions in the other 23 states covered by this proposed rule. 

EPA is instead proposing to permit trading between the two groups 

of ozone states subject to certain restrictions on trading. In 

particular, the EPA is proposing to require that sources in 

states addressing the 2008 ozone NAAQS under this proposal may 

use allowances issued in states only addressing the 1997 ozone 

NAAQS via the CSAPR trading programs (e.g., Georgia) at a rate of 

2.5 allowances for each ton of NOx emitted. The EPA proposes a 

ratio of 2.5-to-1 in order to align with the ratio of the cost of 

ozone season EGU NOx reduction promulgated in the original CSAPR 

(i.e., $500 per ton) to the cost proposed for this rule (i.e., 

$1,300 per ton). The EPA proposes this restriction as sufficient, 

in conjunction with the assurance provisions, to protect the 

needed reductions in the 23 states addressing interstate 

transport for the 2008 ozone NAAQS. The EPA requests comments on 

this approach. The EPA also seeks comment on using a different 

ratio than 2.5-to-1, and on using the same ratio as the ratio for 

the use of banked allowances, whether that ratio is 4-to-1 as 

proposed or a different ratio. 

The EPA is also seeking comment on allowing trading without 

distinction between the particular NAAQS (1997 ozone NAAQS or 

2008 ozone NAAQS) for which an upwind state has obligations to 
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reduce transported pollution, and subject only to the constraints 

of the CSAPR assurance provisions with no additional 

restrictions. The EPA is soliciting comment on whether and how 

the assurance provision penalty might be increased in conjunction 

with this approach. 

Alternatively, the EPA is seeking comment on separating 

compliance between groups of upwind states under each NAAQS, 

whereby the use of NOx ozone-season emission allowances from one 

group (e.g., sources in states only covered for the 1997 ozone 

NAAQS) would be disallowed for compliance use by units in the 

other group (e.g., sources in states covered for the 2008 ozone 

NAAQS), similar to the existing separation between the CSAPR S02 

Group 1 and CSAPR S02 Group 2 programs. 

C. Use of CSAPR NOx Ozone-season Allowances between States 

with Different Control Stringencies Addressing the 2008 

Ozone NAAQS 

As discussed in Section VI of this proposal, the EPA notes 

that the evaluation of EGU NOx requirements for the final rule 

could show one or more states fully addressing their good 

neighbor obligation based on ozone season NOx control 

requirements represented by one cost level while one or more 

other states have ozone season NOx control requirements based on 

a more stringent cost level. In this situation, the EPA proposes 

that it would quantify requirements for these different groups of 

states based on different uniform control stringencies. However, 
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CSAPR allowances issued under budgets established using a one 

cost threshold (e.g., $1,300 per ton) in one state may not be 

appropriately valued to reduce interstate ozone transport in 

another state where budgets might be established using different 

cost threshold (e.g., $3,400 per ton). Consistent with the 

previous discussion (regarding allowances issued in states 

continuing to address the 1997 ozone NAAQS under budgets 

established using $500 per ton threshold), the EPA is proposing 

to permit trading between these groups of states subject to 

certain restrictions on trading. In particular, the EPA is 

proposing to require that sources in states with emissions 

budgets established using the more stringent cost thresholds 

(e.g., $3,400 per ton) may use allowances issued in states with 

emissions budgets established using the less stringent cost 

thresholds (e.g., $1,300 per ton) at a rate of allowances for 

each ton of NOx emitted based on the ratio of these cost 

thresholds. For example, states with emissions budgets 

established using $3,400 per ton could use allowances at a rate 

of approximately 2.5-to-1 in order to align with the ratio of the 

relevant cost thresholds. The EPA requests comments on allowing 

the states to trade with the proposed restrictions on the use of 

allowances by sources in states controlled using the more 

stringent cost threshold. 

The EPA is also seeking comment on allowing trading without 

distinction between the particular cost thresholds for which an 
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upwind state has obligations to reduce transported pollution, and 

subject only to the constraints of the CSAPR assurance provisions 

with no additional restrictions. The EPA is also soliciting 

comment on whether and how the assurance provision penalty might 

be increased in conjunction with this approach. 

Alternatively, the EPA is seeking comment on separating 

compliance between groups of upwind states under each cost 

threshold, whereby the use of NOx ozone-season emission 

allowances from one group (e.g., sources in states with 

allowances issued using the more stringent cost threshold) would 

be disallowed for compliance use by units in the other group, 

similar to the existing separation between the CSAPR S02 Group 1 

and CSAPR S02 Group 2 programs. 

D. Summary of Proposed Allowance Surrender Ratios 

As discussed in sections a. and b. above, the EPA proposes 

that in this updated rulemaking, EGUs would be able to trade NOx 

ozone-season emission allowances among units within the state and 

across state boundaries, with emissions and use of allowances 

limited by the assurance provisions. However, the EPA is 

proposing to impose certain additional limits on the use of 

allowances starting in 2017 for EGUs in the 23 states with 

updated budgets in this proposal. Table VII-2 summarizes the 

limits on the proposed use for CSAPR NOx ozone-season 

110 In the regulatory text revlslons for this proposal, the proposed 
limits discussed here are described in terms of the "tonnage 
equivalent" of an allowance. In the case of 2015 or 2016 vintage 
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allowances. 110 

Table VII.B-2. Proposed Use of CSAPR NOx Ozone-Season Allowances 
for 2015, 2016, 2017, and Later Allowance Vintages (Tons) 

Compliance Period and Unit Location of 
Allowance Use 
Used for 2015 Used for 2017 Used for 2017 
or 2016 or later or later 
Compliance - compliance - compliance 
any state unit in states states with 

with updated original 
budget for 2008 CSAPR 
ozone NAAQS emissions 

budget 
Vin 2015 or 2016 1 for 1 4 for 1 1 for 1 
tag vintage - any 
e state 
Yea 2017 or later Not Applicable 1 for 1 1 for 1 
r vintage -

and states with 
Sta updated budget 
te for 2008 ozone 
of NAAQS 
All 2017 or later Not Applicable 2.5 for 1 1 for 1 
ow a vintage -

nee states with 
Iss original CSAPR 
uan emissions 
ce budget 

6. Compliance Deadlines 

As discussed above at sections II.A., III.B., and IV.A., the 

proposed rule would require NOx reductions from sources starting 

allowances used for compliance in a control period in 2017 or later, 
where 4 allowances would be needed for each ton of emissions, each 
such allowance would have a tonnage equivalent of 0.25 tons per 
allowance (1/4 = 0.25). In the case of 2017 or later allowances from a 
state with an original CSAPR budget used for compliance by a unit in a 
state with an updated budget based on the 2008 ozone NAAQS, where 2.5 
allowances would be needed for each ton of emissions, each such 
allowance would have a tonnage equivalent of 0.40 tons per allowance 
(1/2.5 = 0.40). In a case where one allowance is needed for each ton 
of emissions, such allowances would have a tonnage equivalent of one 
ton per allowance. See proposed 40 CFR 97.524(f) in the regulatory 
text for this proposal. 

-
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May 1, 2017, to ensure that reductions are made as expeditiously 

as practicable to assist downwind states' attainment and 

maintenance of the 2008 ozone NAAQS. The compliance deadline is 

coordinated with the attainment deadline for the relevant NAAQS 

and, as discussed above, the rule includes provisions to assure 

that all necessary reductions occur at sources within each 

individual state. 

In section VI above, the EPA explains that this is an 

adequate and reasonable time for sources to plan for compliance 

and operate necessary controls. 

For states for which EPA has already established a FIP 

requiring their units to participate in the CSAPR NOx ozone-

season trading program because of transport obligations under the 

1997 ozone NAAQS, no CFR changes are necessary to accommodate 

this compliance deadline. The EPA proposes to amend the 

regulatory text in 40 CFR section 97.506(c) (3) to reflect the 

2017 start of compliance obligations for units in states that 

were not previously subject to the CSAPR NOx ozone-season trading 

program (e.g., Kansas). The EPA also proposes to amend various 

FIP provisions in 40 CFR Part 52 to indicate the start and end of 

compliance obligations under the FIPs for sources in states added 

to the trading program under this rule (e.g., Kansas) or removed 

from the trading program in response to the D.C. Circuit's remand 

of certain NOx ozone-season emissions budgets (e.g., Florida and 

South Carolina) . These revisions are shown in the proposed 
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regulatory text at the end of this preamble. 

7. Monitoring and Reporting and the Allowance Management System 

Monitoring and reporting in accordance with the provisions 

of 40 CFR Part 75 are required for all units subject to the CSAPR 

NOx ozone-season trading programs and would also be required for 

all units covered under the proposed transport rule for the 2008 

ozone NAAQS requirements. The EPA proposes that the monitoring 

certification deadline by which monitors are installed and 

certified for compliance use generally would be May 1, 2017, the 

beginning of the first compliance period proposed in this rule, 

with potentially later deadlines for units that commence 

commercial operation after July 1, 2016. Similarly, the EPA 

proposes that the first calendar quarter in which quarterly 

emission reporting is required would generally be the quarter 

including May 1, 2017. These deadlines are analogous to the 

current deadlines under CSAPR but are delayed by two years to 

reflect the fact that this rule's initial implementation year 

would be two years later than the existing CSAPR programs' 

initial implementation year. 

Under Part 75, a unit has several options for monitoring and 

reporting, namely the use of a CEMS; an excepted monitoring 

methodology based in part on fuel flow metering for certain gas-

or oil-fired peaking units; low-mass emissions monitoring for 

certain non-coal-fired, low emitting units; or an alternative 

monitoring system approved by the Administrator through a 
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petition process. In addition, sources can submit petitions to 

the Administrator for alternatives to specific CSAPR and Part 75 

monitoring, recordkeeping, and reporting requirements. Each CEMS 

must undergo rigorous initial certification testing and periodic 

quality assurance testing thereafter, including the use of 

relative accuracy test audits (RATAs) and 24-hour calibrations. 

In addition, when a monitoring system is not operating properly, 

standard substitute data procedures are applied and result in a 

conservative estimate of emissions for the period involved. 

Further, Part 75 requires electronic submission of a 

quarterly emissions report to the Administrator, and in a format 

prescribed by the Administrator. The report would contain all of 

the data required concerning ozone season NOx emissions. 

Units currently subject to CSAPR NOx ozone-season or CSAPR 

NOx annual trading program requirements monitor and report NOx 

emissions in accordance with Part 75, so most sources would not 

have to make any changes to monitoring and reporting practices. 

In fact, only units in Kansas currently subject to the CSAPR NOx 

annual trading program but not the CSAPR NOx ozone-season trading 

program would need to start newly reporting ozone season NOx mass 

emissions. These emissions are already measured under the annual 

program, so the change would be a minor reporting modification. 

Units in the following states monitor and report NOx emissions 

under the CSAPR NOx ozone-season trading program and would 

continue to do so without change under the CSAPR ozone update for 
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the 2008 NAAQS: Alabama, Arkansas, Illinois, Indiana, Iowa, 

Kentucky, Louisiana, Maryland, Michigan, Mississippi, Missouri, 

New Jersey, New York, North Carolina, Ohio, Oklahoma, 

Pennsylvania, Tennessee, Texas, Virginia, West Virginia, and 

Wisconsin. 

8. Recordation of Allowances 

The EPA proposes to update the deadlines by which EPA would 

record allowances for the CSAPR NOx ozone-season trading program 

for the compliance periods in the years from 2017 through 2022. 

The proposed new dates would amend the recordation deadlines in 

40 CFR 97.521 as shown in the proposed regulatory text amendments 

at the end of this proposal. The existing recordation provisions 

require EPA to record either FIP-based (i.e., governed by part 

97) or SIP-based allocations for 2017 and 2018 by July 1, 2016. 

The EPA proposes to delay this deadline to December 1, 2016. The 

extension would allow EPA to finalize any changes to the state 

budgets for the 2017 compliance period before recording 2017 

allowances. This would prevent the need to take back allowances 

that were recorded under existing budgets in cases where state 

budgets are reduced. The extended deadline would still allow 

allocations to be recorded five months prior to the start of the 

2017 compliance period, giving affected units time to make 

compliance plans. Compliance true-up for the 2017 ozone season 

occurs after December 1, 2017, so affected sources would have 

more than a year from the extended recordation deadline to ensure 
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they hold enough allowances for 2017 ozone season compliance. The 

EPA is taking comment on this new deadline for 2017 and 2018 

allowance allocation recordation. The EPA is also taking comment 

on whether the provision to delay 2017 and 2018 allocation 

recordation should be finalized ahead of final action on this 

full proposal if this proposal is not finalized before July 1, 

2016. 

The EPA is also proposing to extend the existing deadlines 

for recording CSAPR NOx ozone-season allowances for the 2019 and 

2020 compliance periods and for the 2021 and 2022 compliance 

periods each by one year, to July 1, 2018, and July 1, 2019, 

respectively. The purpose of these proposed deadline extensions 

is to provide time for states to submit SIP revisions to modify 

or replace the FIPs proposed in this rule on schedules comparable 

to the schedules for the SIP revision options that the states 

have under the current CSAPR regulations. The EPA seeks comment 

on extending these recordation deadlines as discussed. 

C. Submitting a SIP 

As noted earlier in this section VIII, states may replace 

the FIP with a SIP at any time if approved by the EPA. 

"Abbreviated" and "full" SIP options continue to be available. An 

"abbreviated SIP" allows a state to submit a SIP that would 

modify allocation provisions in the NOx budget trading program 

that is incorporated into FIP to allow the state to substitute 

its own allocation provisions. A second approach, referred to as 
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a full SIP, allows a state to adopt a trading program meeting 

certain requirements that would allow sources in the state to 

continue to use the EPA-administered trading program through an 

approved SIP, rather than a FIP. In addition, as under CSAPR, EPA 

proposes to provide states with an opportunity to adopt state-

determined allowance allocations for existing units for the 

second compliance period under this rule - in this case, the 2018 

compliance period - through streamlined SIP revisions. See 76 FR 

48326-48332 for additional discussion on full and abbreviated SIP 

options and 40 CFR 52.38(b) 

1. 2018 SIP Option 

As under CSAPR, the EPA proposes to allow a state to submit 

a SIP revision establishing allowance allocations for existing 

units for the second year of the new requirements, 2018, to 

replace the FIP-based allocations. The process would be the same 

as under the current rule with deadlines shifted roughly 2 years 

-i.e., a state would submit a letter to EPA by November 15, 2016 

indicating its intent to submit a complete SIP revision by April 

1, 2017. The SIP would provide in an EPA-prescribed format a list 

of existing units and their allocations for the 2018 control 

period. If a state does not submit a letter of intent to submit a 

SIP revision, FIP allocations would be recorded by December 1, 

2016. If a state submits a timely letter of intent but fails to 

submit a SIP revision, FIP allocations would be recorded by April 

1, 2017. If a state submits a timely letter of intent followed by 
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a timely SIP revision that is approved, the approved SIP 

allocations would be recorded by October 1, 2017. 

2. 2019 and Beyond SIP Option 

For the 2019 control period and later, EPA proposes that the 

SIP submittal deadline be delayed one year, until December 1, 

2017, from the current deadline. The deadline to then submit 

state allocations for 2019 and 2020 would be June 1, 2018 and the 

deadline to record those allocations would be July 1, 2018. Under 

the proposed new deadlines, a state could submit a SIP revision 

for 2021 and beyond control periods by December 1, 2018, with 

state allocations due June 1, 2019, and allocation recordation by 

July 1, 2019. For 2019 control period and later, SIPs can be full 

or abbreviated SIPs. An allocation methodology approved in an 

abbreviated SIP submitted for 2017 under the existing CSAPR 

regulations could also apply under the proposed new rule in 2017 

and 2018. See above and 76 FR 48326-48332 for additional 

discussion on full and abbreviated SIP options and 40 CFR 

52.38(b). 

3. SIP Revisions that Do Not Use the CSAPR Trading Program 

For a transport SIP revision that does not use the CSAPR NOx 

ozone-season trading program, EPA would evaluate the transport 

SIP based on the particular control strategies selected and 

whether the strategies as a whole provide adequate and 

enforceable provisions ensuring that the emission reductions will 

be achieved. The SIP revision at a minimum should include the 
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following general elements: (1) a comprehensive baseline 2017 

statewide NOx emission inventory (which includes growth and 

existing control requirements), which should be consistent with 

the 2017 emission inventory the EPA would use when finalizing 

this rulemaking to calculate the required state budget; (2) a 

list and description of control measures to satisfy the state 

emission reduction obligation and a demonstration showing when 

each measure would be in place to meet the 2017 compliance date; 

(3) fully-adopted state rules providing for such NOx controls 

during the ozone season; (4) for EGUs greater than 25 MWe and 

large boilers and combustion turbines with a rated heat input 

capacity of 250 mmBtu per hour or greater, Part 75 monitoring, 

and for other units, monitoring and reporting procedures 

sufficient to demonstrate that sources are complying with the 

SIP; and (5) a projected inventory demonstrating that state 

measures along with federal measures will achieve the necessary 

emission reductions in time to meet the 2017 compliance 

deadline. 111 The SIPs must meet the requirements for public 

hearing, be adopted by the appropriate board or authority, and 

establish by a practically enforceable regulation or permit a 

schedule and date for each affected source or source category to 

achieve compliance. Once the state has made a SIP submission, the 

EPA will evaluate the submission(s) for completeness. The EPA's 

criteria for determining completeness of a SIP submission are 

111 The EPA notes that the SIP is not required to include modeling. 
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codified at 40 CFR part 51 appendix V. 

For further information on replacing a FIP with a SIP, see 

the discussion in the final CSAPR rulemaking (76 FR 48326, August 

8, 2011). The EPA requests comment on what types of additional 

information and guidance would be helpful and stands ready to 

assist states in SIP development. 

4. Submitting a SIP to Participate in CSAPR for States Not 

Included in this Proposal 

The EPA believes that there could be circumstances where a 

state that is not obligated to reduce NOx emissions in order to 

eliminate significant contribution to nonattainment or 

interference with maintenance of ozone standards in another state 

(such as Florida or South Carolina for purposes of this proposal) 

may wish to participate in the NOx ozone-season trading program 

in order to serve a different regulatory purpose. For example, 

the state may have a pending request for redesignation of an area 

to attainment that relies on participation in the trading program 

as part of the state's demonstration that emissions will not 

exceed certain levels, or the state may wish to rely on 

participation in the trading program for purposes of a SIP 

revision to satisfy certain obligations under the Regional Haze 

Rule. The EPA seeks comment on whether the EPA should revise the 

CSAPR regulations to allow the EPA to approve a SIP revision in 

which a state seeks to participate in the NOx ozone-season 

trading program for a purpose other than addressing ozone 
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transport obligations. 

Further, the EPA seeks comment on the conditions that should 

apply to any such approval in order to ensure that the state's 

participation is consistent with the trading program's ability to 

achieve the program's objectives with respect to interstate 

transport of ozone pollution. The EPA believes that the primary 

conditions for consideration in this circumstance would be the 

level of the state emissions budget and what, if any, limitations 

would be placed on the use of allowances issued to the sources in 

that state by sources in other states. 

The EPA specifically seeks comment on whether a presumption 

of approvability of such a SIP revision should arise, without 

limitations on the use of corresponding allowances for compliance 

by sources within that state or in other states, if the state 

would adopt as part of the SIP revision a NOx ozone-season 

emissions budget no higher than the emissions budgets that the 

EPA finalizes under this rule. For example, based on this 

proposal, an emissions budget that reflects EGU NOx mitigation 

strategies represented by a uniform cost of $1,300 per ton. The 

EPA notes that such emissions budgets could be developed using 

the data and analysis used to establish the emissions budgets for 

this rule. 

EPA also specifically seeks comment on whether a presumption 

of approvability of such a SIP revision should arise, with 

limitations on the use of allowances issued to the state's 
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sources analogous to the limitations proposed for allowances 

issued to Georgia's units in this rule, if the state would adopt 

as part of the SIP revision a NOx ozone-season emissions budget 

no higher than the base case ozone season NOx emissions that EPA 

projected for the state in the analysis used to establish the 

emissions budgets for this rule. 

The EPA also specifically seeks comment on whether, in the 

case of a state previously subject to the CSAPR NOx ozone-season 

trading program (e.g., Florida or South Carolina), a presumption 

of approvability of such a SIP revision should arise at an 

emissions level higher than the state's base case emissions in 

the analysis used to establish the emissions budgets for this 

rule- for example, an emissions level equal to the state's 

previously promulgated CSAPR budget - subject to the imposition 

of trading limitations on allowances issued to the state's units 

analogous to the limitations proposed for allowances issued to 

Georgia's units in this proposal. 

Finally, the EPA also seeks comment on whether a state whose 

allowances would otherwise be subject to limitations on use 

analogous to the limitations proposed for allowances issued to 

Georgia's units in this rule could avoid those limitations by 

adopting in a SIP revision a more stringent budget reflecting 

emission levels at higher dollar per ton emission reduction costs 

comparable to the dollar per ton emission reduction costs used to 

establish the budgets for other states in this rule. 
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D. Title V Permitting 

The proposed rule, like CSAPR, does not establish any 

permitting requirements independent of those under title V of the 

CAA and the regulations implementing title V, 40 CFR Parts 70 and 

71. 112 All major stationary sources of air pollution and certain 

other sources are required to apply for title V operating permits 

that include emission limitations and other conditions as 

necessary to assure compliance with the applicable requirements 

of the CAA, including the requirements of the applicable State 

Implementation Plan. CAA sections 502(a) and 504(a), 42 U.S.C. 

7661a(a) and 7661c(a). The ''applicable requirements'' that must 

be addressed in title V permits are defined in the title V 

regulations (40 CFR 70.2 and 71.2 (definition of ''applicable 

requirement'')). 

The EPA anticipates that, given the nature of the units 

subject to this transport rule and given that many of the units 

covered here are already subject to CSAPR, most of the sources at 

which the units are located are already subject to title V 

permitting requirements. For sources subject to title V, the 

interstate transport requirements for the 2008 ozone NAAQS that 

would be applicable to them under the final FIPs will be 

''applicable requirements'' under title V and therefore will need 

to be addressed in the title V permits. For example, requirements 

112 Part 70 addresses requirements for state title V programs, and Part 
71 governs the federal title V program. 
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concerning designated representatives, monitoring, reporting, and 

recordkeeping, the requirement to hold allowances covering 

emissions, the assurance provisions, and liability will be 

''applicable requirements'' to be addressed in the permits. 

Title V of the CAA establishes the basic requirements for 

state title V permitting programs, including, among other things, 

provisions governing permit applications, permit content, and 

permit revisions that address applicable requirements under final 

FIPs in a manner that provides the flexibility necessary to 

implement market-based programs such as the trading programs 

established by CSAPR and updated by this proposed ozone 

interstate transport rule. 42 U.S.C. 7661a(b). 

In CSAPR, EPA established standard requirements governing 

how sources covered by the rule would comply with title V and its 

regulations. 113 40 CFR 97.506(d). Under this proposed rule, EPA 

proposes that those same requirements would continue to apply to 

sources already in the CSAPR NOx Ozone-season Trading Program and 

to any newly covered sources that have been added to address 

interstate transport of the 2008 ozone NAAQS. For example, the 

title V regulations provide that a permit issued under title V 

must include "[a] provision stating that no permit revision shall 

be required under any approved emissions trading and other 

113 EPA also issued a guidance document and template that includes 
instructions describing how to incorporate the CSAPR applicable 
requirements into a source's title V permit. 
http://www.epa.gov/airtransport/CSAPR/pdfs/CSAPR Title V Permit Guidan 
ce.pdfl - --
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similar programs or processes for changes that are provided for 

in the permit." 40 CFR 70.6(a) (8) and 71.6(a) (8). Consistent with 

these provisions in the title V regulations, in CSAPR, EPA 

included a provision stating that no permit revision is necessary 

for the allocation, holding, deduction, or transfer of 

allowances. 40 CFR 97.506 (d) (1). This provision is also included 

in each title V permit for a covered source. The EPA proposes to 

maintain its approach under CSAPR that allowances can be traded 

(or allocated, held, or deducted) without a revision to the title 

V permit of any of the sources involved. 

Similarly, the EPA is also proposing to maintain that 

sources in the CSAPR NOx Ozone-season Trading Program can 

continue to use the title V minor modification procedure to 

change their approach for monitoring and reporting emissions, in 

certain circumstances. Specifically, sources may use the minor 

modification procedure so long as the new monitoring and 

reporting approach is one of the prior-approved approaches under 

CSAPR (i.e., approaches using a continuous emission monitoring 

system, an excepted monitoring system under appendices D and E to 

Part 75, a low mass emissions excepted monitoring methodology 

under 40 CFR 75.19, or an alternative monitoring system under 

subpart E of Part 75), and the permit already includes a 

description of the new monitoring and reporting approach to be 

used. See 40 CFR 97.506 (d) (2); 40 CFR 70.7 (e) (2) (i) (B) and 40 CFR 

71.7 (e) (1) (i) (B). As described in our 2015 guidance, we suggest 
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in our template that sources may comply with this requirement by 

including a table of all of the approved monitoring and reporting 

approaches under the rule, and the applicable requirements 

governing each of those approaches. Inclusion of the table in a 

source's title V permit therefore allows a covered unit that 

seeks to change or add to their chosen monitoring and 

recordkeeping approach to easily comply with the regulations 

governing the use of the title V minor modification procedure. 

Parts XXX and XXX [CITE GUIDANCE DOCUMENT] set forth in 

detail the approaches previously discussed that are available for 

covered units to use for monitoring and reporting emissions, and 

provide reference to the relevant provisions in Part 75. Under 

CSAPR, in order to change a monitoring or reporting approach, 

unit owners and operators must submit monitoring system 

certification applications to the EPA establishing the monitoring 

and reporting approach actually to be used by the unit, or, if 

the owners and operators choose to employ an alternative 

monitoring system, to submit petitions for that alternative to 

the EPA. These applications and petitions are subject to EPA 

review and approval to ensure consistency in monitoring and 

reporting among all trading program participants. The EPA's 

responses to any petitions for alternative monitoring systems or 

for alternatives to specific monitoring or reporting requirements 

are to be posted on the EPA's website114 • EPA proposes to maintain 

114 airrnarket .html 
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the same approach in this proposed rule. 

Consistent with the EPA's approach under CSAPR, the 

applicable requirements resulting from this proposed FIP would be 

incorporated into covered sources' existing title V permits 

either pursuant to the provisions for reopening for cause (40 CFR 

70.7(f) and 40 CFR 71.7(f)) or the standard permit renewal 

provisions (40 CFR 70.7(c) and 71.7(c)) . 115 For sources newly 

subject to title V that will also be covered sources under the 

final FIPs, the initial title V permit issued pursuant to 40 CFR 

70.7(a) should address the final FIP requirements. 

As in CSAPR, the approach to title V permitting under the 

proposed FIPs imposes no independent permitting requirements and 

should reduce the burden on sources already required to be 

permitted under title V and on permitting authorities. 

E. Relationship to Other Emission Trading and Ozone Transport 

Programs 

1. Interactions with Existing CSAPR116 Annual Programs, Title IV 

Acid Rain Program, NOx SIP Call, Section 176A Petition, and Other 

State Implementation Plans 

115 A permit is reopened for cause if any new applicable requirements 
(such as those under a FIP) become applicable to a covered source with 
a remaining permit term of 3 or more years. If the remaining permit 
term is less than 3 years, such new applicable requirements will be 
added to the permit during permit renewal. See 40 CFR 70.7 (f) (1) (I) 
and 71.7 (f) (1) (I). 

116 The CSAPR Annual Programs are referred to in regulations as the 
Transport Rule NOx Annual Trading Program (40 CFR 97.401-97.435), the 
Transport Rule S02 Group 1 Trading Program (40 CFR 97.601-97.635) and 
the Transport Rule S02 Group 2 Trading Program (40 CFR 97.701-97.735). 
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a. CSAPR Annual Programs 

Nothing in this proposal affects any CSAPR NOx annual or 

CSAPR S02 Group 1 or CSAPR S02 Group 2 requirements. The CSAPR 

annual requirements were premised on the 1997 and 2006 PM2.5 NAAQS 

that are not being addressed in this rulemaking. The CSAPR NOx 

annual trading program and the CSAPR S02 Group 1 and Group 2 

trading programs remain in place and will continue to be 

administered by the EPA. 

The EPA acknowledges that, in addition to the ozone budgets 

discussed above, the D.C. Circuit has remanded for 

reconsideration the CSAPR S02 budgets for Alabama, Georgia, South 

Carolina, and Texas. EME Homer City II, 795 F.3d at 138. This 

proposal does not address the remand of these CSAPR phase 2 S02 

emissions budgets. The EPA intends to address the remand of the 

phase 2 S02 annual emissions budgets separately. 

b. Title IV Interactions 

This proposed rule if adopted would not affect any Acid Rain 

Program requirements. Any Title IV sources that are subject to 

provisions of this proposed rule would still need to continue to 

comply with all Acid Rain provisions. Acid Rain Program S02 and 

NOx requirements are established independently in Title IV of the 

Clean Air Act, and will continue to apply independently of this 

proposed rule's provisions. Acid Rain sources will still be 

required to comply with Title IV requirements, including the 

requirement to hold Title IV allowances to cover S02 emissions at 
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the end of a compliance year. 

c. NOx SIP Call Interactions 

States affected by both the NOx SIP Call and any final CSAPR 

ozone update for the 2008 NAAQS will be required to comply with 

the requirements of both rules. This proposed rule requires NOx 

ozone season emission reductions from EGUs greater than 25 MW in 

nearly all NOx SIP Call states and at levels greater than 

required by the NOx SIP Call. Therefore, this proposed rule would 

satisfy the requirements of the NOx SIP Call for these large EGU 

units. 

The NOx SIP Call states used the NOx Budget Trading Program 

to comply with the NOx SIP Call requirements for EGUs serving a 

generator with a nameplate capacity greater than 25 MW and large 

non-EGUs with a maximum rated heat input capacity greater than 

250 MMBTU/hr. (In some states, EGUs smaller than 25 MW were also 

part of the NBP as a carryover from the Ozone Transport 

Commission NOx Budget Trading Program.) When the EPA promulgated 

CAIR, it allowed states to modify that program and include all 

NOx Budget Trading Program units in the CAIR NOx Ozone-season 

Trading Program as a way to continue to meet the requirements of 

the NOx SIP Call for these sources. 

In CSAPR, however, the EPA allowed states to expand 

applicability of the trading program to EGUs smaller than 25 MW 

but did not allow the expansion of applicability to include large 

non-EGU sources. The reason for excluding large non-EGU sources 

ED_000738_00002681-00205 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 
Page 206 of 270 

was largely that emissions from these sources were generally much 

lower than the budget amount and there was concern that surplus 

allowances created as a result of an overestimation of baseline 

emissions and subsequent shutdowns (since 1999 when the NOx SIP 

Call was promulgated) would prevent needed reductions by the EGUs 

to address significant contribution to downwind air quality 

impacts. 

Since then, states have had to find appropriate ways to 

continue to show compliance with the NOx SIP Call, particularly 

for large non-EGUs. 117 Most states that included such sources in 

CAIR are still working to find suitable solutions. 118 

Therefore, the EPA is taking comment on whether to allow any 

NOx SIP Call state affected by this proposed rule to voluntarily 

submit a SIP revision at a budget level that is environmentally 

neutral to address the state's NOx SIP Call requirement for ozone 

season NOx reductions. The SIP revision could include a rule to 

expand the applicability of the CSAPR NOx ozone-season trading 

program to include all NOx Budget Trading Program units. Analysis 

shows that these units (mainly large non-EGU boilers, combustion 

turbines, and combined cycle units with a maximum rated heat 

input capacity greater than 250 mmBtu/hr) continue to emit well 

117 CSAPR generally satisfies NOx SIP Call requirements for EGUs in most 
affected states because the CSAPR cap is lower than the EGU portion of 
the NOx SIP Call emission levels. 
118 Affected sources continue to report ozone season emissions using 
part 75 as required by the NOx SIP Call and emissions in most states 
cannot (or are not likely to) exceed NOx SIP Call non-EGU budget 
levels. 
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below their portion of the NOx SIP Call budget. In order to ensure that 

the necessary amount of EGU emission reductions occur for this 

proposed rule, the corresponding state ozone-season emissions 

budget amount could be increased by the lesser of the highest 

ozone season NOx emissions (in the last 3 - 5 years) 119 from those 

units or the relevant non-EGU budget under the NOx SIP Call, and 

this small group of non-EGUs could participate in the CSAPR ozone-

season trading program. The environmental impact would be neutral 

using this approach, and hourly reporting of emissions under part 

75 would continue. This approach would address requests by states 

for help in determining an appropriate way to address the 

continuing NOx SIP Call requirement as to non-EGU sources. EPA 

proposes that if this option is finalized that the variability 

limits established for EGUs be unchanged as a result of including 

these non-EGUs. The assurance provisions would apply to EGUs, and 

emissions from non-EGUs would not affect the assurance levels. 

The NOx SIP Call generally requires that states choosing to 

rely on large EGUs and large non-EGUs for meeting NOx SIP Call 

emission reduction requirements must establish a NOx mass 

emissions cap on each source and require Part 75, subpart H 

monitoring. As an alternative to source-by-source NOx mass 

emission caps, a state may impose NOx emission rate limits on 

each source and use maximum operating capacity for estimating NOx 

119 EPA requests comment on the appropriate time period for this 
determination. 
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mass emissions or may rely on other requirements that the state 

demonstrates to be equivalent to either the NOx mass emission 

caps or the NOx emission rate limits that assume maximum 

operating capacity. Collectively, the caps or their alternatives 

cannot exceed the portion of the state budget for those sources. 

See 40 CFR 51.121 (f) (2) and (i) (4). If the EPA were to allow a 

state to expand the applicability of this proposed rule to 

include all the NOx Budget Trading Program units in the CSAPR NOx 

ozone-season trading program, the cap requirement would be met 

through the new budget and the monitoring requirement would be 

met through the trading program provisions, which require part 75 

monitoring. Whether this option is finalized or not, the EPA will 

work with states to ensure that NOx SIP Call obligations continue 

to be met. The EPA requests comment on the voluntary inclusion of 

NOx SIP Call non-EGUs in this 2008 ozone-season proposed rule. 

d. CAA Section 176A Petition to Expand the OTR 

On December 9, 2013, the EPA received a CAA section 176A 

petition from the states of Connecticut, Delaware, Maryland, 

Massachusetts, New Hampshire, New York, Rhode Island, and 

Vermont. The petition was amended on December 12, 2013 to add the 

state of Pennsylvania as a petitioning state. The petition 

requests that the EPA add 8 states and the remainder of the 

Commonwealth of Virginia to the current Ozone Transport Region 

that was established under CAA section 184. 120 The EPA will 

120 The named 8 states are: Illinois, Indiana, Kentucky, Michigan, North 
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address this petition at a future date. 

e. Other State Implementation Plans 

In this proposal, the EPA has not conducted any technical 

analysis to determine whether compliance with the proposed rule 

would satisfy other requirements for EGUs in any attainment or 

nonattainment areas (e.g., RACT or BART). For that reason, the 

EPA is not now making determinations nor establishing any 

presumptions that compliance with the proposed rule satisfies any 

other requirements for EGUs. Based on analyses that states 

conduct on a case-by-case basis, states may be able to conclude 

that compliance with the proposed rule for certain EGUs fulfills 

other SIP requirements. 

2. Other Federal Rulemakings 

a. Clean Power Plan 

On August 3, 2015, President Obama and EPA announced the 

Clean Power Plan - a historic and important action on emissions 

that contribute to climate change. The CPP reduces carbon 

pollution from the power sector. With strong but achievable 

standards for power plants, and customized goals for states to 

cut the carbon pollution (C02) that is driving climate change, 

the Clean Power Plan (CPP) provides national consistency, 

accountability and a level playing field while reflecting each 

Carolina, Ohio, Tennessee, and West Virginia. Currently, the portion 
of the Commonwealth of Virginia in the OTR is in the consolidated 
metropolitan statistical area that includes the District of Columbia 
and northern Virginia. 
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state's energy mix. 

The Clean Air Act- under section 111(d) -creates a 

partnership between EPA, states, tribes and U.S. territories -

with EPA setting a goal and states and tribes choosing how they 

will meet it. The CPP follows that approach. The CPP establishes 

interim and final C02 emission performance rates and statewide 

goals. States then develop and implement plans that ensure that 

the power plants in their state - either individually, together 

or in combination with other measures - achieve these rates or 

goals. States will be required to submit a state plan, or an 

initial submittal with an extension request, by September 6, 

2016. Complete state plans must be submitted no later than 

September 6, 2018. The interim rates and goals are assessed over 

the years 2022 to 2029 and the final C02 emission performance 

rates, rate-based goals, or mass-based goals are assessed for 

2030 and after. 

Because the final deadline for states to submit complete 

plans under the CPP is September 2018 and because mandatory CPP 

reductions do not begin until the interim period (i.e., starting 

in 2022), the EPA does not anticipate significant interactions 

with the CPP and the near-term (i.e., starting in 2017) ozone 

season EGU NOx emission reduction requirements under this 

proposal. 

However the EPA notes that actions taken to reduce C02 

emissions (e.g., deployment of zero-emitting generation) may also 
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reduce ozone season NOx emissions. To the extent that states or 

electric utilities consider emission reduction strategies to meet 

these two separate requirements - CPP and interstate ozone 

transport - in a coordinated manner, they may find efficiency 

gains in that actions to meet the CPP goals may also help meet 

interstate ozone transport requirements. 

The EPA believes that timing flexibility provided in the CPP 

offers significant benefits that allow states to develop plans 

that will help achieve a number of goals, including, but not 

limited to: reducing cost, addressing reliability concerns, 

addressing concerns about stranded assets, and facilitating the 

integration of meeting the emission guidelines and compliance by 

affected EGUs with other air quality and pollution control 

obligations on the part of both states and affected EGUs. 

The EPA is also cognizant of the potential influence of 

addressing interstate ozone transport on the CPP. As states and 

utilities undertake the near- and longer-term planning that will 

be needed for the CPP, they will have the opportunity to consider 

how compliance with this rule can anticipate, or be consistent 

with, expected compliance strategies for the CPP. While some EGU 

NOx mitigation strategies, most notably shifting generation from 

higher-NOx emitting coal-fired units to lower NOx emitting NGCC 

units, can potentially also reduce C02 emissions, the EGU 

emissions analysis performed for this interstate transport action 

does not results in a notable difference in C02 emissions. 
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However, EPA's results do not preclude states and utilities from 

considering these programs together. And, as the EPA has 

structured the interstate transport obligations that would be 

established by this proposal as requirements to limit aggregate 

affected EGU emissions and the EPA is not proposing to enforce 

source-specific emission reduction requirements, EGU owners have 

the flexibility to plan for compliance with the interstate ozone 

transport requirements in ways that are consistent with state and 

EGU strategies to reduce C02 emissions for the Clean Power Plan. 

With respect to concerns about potentially stranded 

investments 121 in NOx control equipment, the EPA's budget-setting 

approach quantifies NOx reductions from upgrading combustion 

controls at coal-fired units. However, CSAPR's flexible 

compliance does not require that specific NOx controls be 

installed at any specific facilities, and we would not expect 

such controls to be installed on units that may not be economic 

to operate in the future. 

b. 2015 Ozone Standard 

On October 1, 2015, the EPA strengthened the ground-level 

ozone NAAQS to 70 ppb, based on extensive scientific evidence 

about ozone's effects on public health and welfare. This proposed 

rule to update CSAPR to address interstate emissions transport 

with respect to the 2008 ozone NAAQS is a separate and distinct 

121 A potential stranded investment is an investment in an EGO NOX reduction 
strategy (e.g., combustion controls) for which the affected EGO retires before 
the investment is fully depreciated. 

ED_000738_00002681-00212 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 
Page 213 of 270 

regulatory action and is not meant to address the CAA's good 

neighbor provision with respect to the strengthened 2015 ozone 

NAAQS. 

The EPA is mindful of the need to address ozone transport 

for the 2015 ozone NAAQS. The statutory deadline for the EPA to 

finalize area designations is October 1, 2017. Further, good 

neighbor SIPs from states are due on October 1, 2018. The steps 

taken under this proposal to reduce interstate ozone transport, 

when finalized, will help states attain and maintain the 2015 

ozone NAAQS. Moreover, to facilitate the implementation of the 

CAA good neighbor provision the EPA intends to provide 

information regarding steps 1 and 2 of the CSAPR framework in the 

fall of 2016. In particular, the EPA expects to conduct modeling 

necessary to identify projected nonattainment and maintenance 

receptors and identify the upwind states that contribute 

significantly to these receptors. 

VIII. Costs, Benefits, and Other Impacts of the Proposed Rule 
The EPA evaluated the costs, benefits, and impacts of 

compliance with the proposed EGU NOx ozone-season emissions 

budgets that reflect uniform NOx costs of $1,300 per ton (see 

proposed emissions budgets in table VI.1). In addition, the EPA 

also assessed compliance with other more and less stringent 

alternative EGU NOx ozone-season emissions budgets, reflecting 

uniform NOx costs of $3,400 per ton and $500 per ton, 
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respectively (see alternative emissions budgets in tables VI.2 

and VI.3). The EPA evaluated the impact of implementing these 

emissions budgets to reduce interstate transport for the 2008 

ozone NAAQS in 2017. More details for this assessment can be 

found in the Regulatory Impact Analysis in the docket for this 

proposed rule. 

The EPA notes that its analysis of the regulatory control 

scenarios (i.e., the proposal and more and less stringent 

alternatives) is illustrative in nature, in part because the EPA 

proposes to implement the proposed EGU NOx emissions budgets via 

a regional NOx ozone-season allowance trading program. This 

implementation approach provides utilities with the flexibility 

to determine their own compliance path. The EPA's assessment 

develops and analyzes one possible scenario for implementing the 

NOx budgets proposed by this action and one possible scenario for 

implementing the more and less stringent alternatives. 

Table VIII.1 provides the projected 2017 EGU emissions 

reductions for the evaluated regulatory control scenarios. 

Table VIII.l - Projected 2017 Emissions Reductions of NOx, 802 , 

and C02 with the Proposed NOx Emissions Budgets and More or Less 
Stringent Alternatives (Tons) 1 

More Stringent Less Stringent 
Proposal Alternative Alternative 

NOx (annual) 89,969 92,582 23,686 
NOx (ozone season) 84,856 83,680 25,051 
so2 (annual) 383 425 301 
C02 {annual} 610l092 614l385 719l760 
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1 NOx and S02 emissions are reported in English (short) tons; C02 
is reported in metric tons. 

The EPA estimates the costs associated with compliance with 

the illustrative proposed regulatory control alternative to be 

approximately $93 million annually. These costs represent the 

private compliance cost of reducing NOx emissions to comply with 

the proposal and include monitoring, recordkeeping, and reporting 

costs. Table VIII.2 provides the estimated costs for the 

evaluated regulatory control scenarios, including the proposal 

and more and less stringent alternatives. Estimates are in 2011 

dollars. 

Table VIII.2 - Cost Estimates for Compliance with the Proposed 
NOx Emissions Budgets and More and Less Stringent Alternatives 
(2011$) 1 

Proposal 
Costs $93 

More Stringent 
Alternative 

$96 

Less Stringent 
Alternative 

$4.7 
1 Levelized annualized costs over the period 2016 through 2040, 
discounted using the 4.77 discount rate used in IPM's objective 
function of minimizing the net present value of the stream of 
total costs of electricity generation. 

In this analysis, the EPA monetized the estimated benefits 

associated with reducing population exposure to ozone and PM2.s 

and co-benefits of decreased emissions of C02, but was unable to 

monetize the co-benefits associated with reducing exposure to 

mercury, carbon monoxide, and N02, as well as ecosystem effects 

and visibility impairment. In addition, the EPA expects positive 

health and welfare impacts associated with reduced levels of 
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hydrogen chloride, but could not quantify these impacts. Among 

the benefits it could quantify, the EPA estimated combinations of 

health benefits at discount rates of 3 percent and 7 percent (as 

recommended by the EPA's Guidelines for Preparing Economic 

Analyses [U.S. EPA, 2014] and OMB's Circular A-4 [OMB, 2003]) and 

climate co-benefits at discount rates of 5 percent, 3 percent, 

2. 5 percent, and 3 percent (95th percentile) (as recommended by 

the interagency working group) . The EPA estimates the monetized 

ozone-related benefi ts 122 of the proposal to be $4 90 million to 

$790 million (2011$) in 2017 and the PM2.5-related co-benefits 123 

of the proposal to be $190 million to $430 million (2011$) using 

a 3% discount rate and $170 million to $380 million (2011$) using 

a 7% discount rate. Further, the EPA estimates C02-related co-

benefits of $6.5 to $66 million (2011$). Additional details on 

this analysis are provided in the RIA for this proposal. Tables 

VIII.3 and VIII.S summarize the quantified monetized human health 

and climate benefits of the proposal and the more and less 

stringent control alternatives. Table VIII.4 summarizes the 

estimated avoided ozone- and PM2.5-related health incidences for 

the proposal and the more and less stringent control 

alternatives. 

122 The ozone-related health benefits range is based on applying different 
adult mortality functions (i.e., Smith et al. (2009) and Zanobetti and 
Schwartz (2008)). 
123 The PM2.5-related health co-benefits range is based on applying different 
adult mortality functions (i.e., Krewski et al. (2009) and Lepeule et al. 
(2012)) . 
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Table VIII.3 Estimated Health Benefits of Projected 2017 
Emissions Reductions for the Proposal and More or Less Stringent 
Alternatives (millions of 2011$) 1 

NOx (as ozone) 

NOx (as PM2. 5) 
3% Discount Rate 
7% Discount Rate 

Total 

Proposal 
$490 to $790 

$190 to $430 
$170 to $380 

More Stringent Less Stringent 
Alternative Alternative 
$500 to $820 $140 to $220 

$190 to $440 $49 to $110 
$170 to $390 $45 to $100 

3% Discount Rate $670 to $1,200 $690 to $1,300 $190 to $340 
7% Discount Rate $650 to $1,200 $670 to $1,200 $180 to $330 

1 The health benefits range is based on adult mortality functions 
(e.g., from Krewski et al. (2009) with Smith et al. (2009) to 
Lepeule et al. (2012) with Zanobetti and Schwartz (2008)). 

Table VIII. 4 Summary of Estimated Avoided Ozone-Related and PM2.s
Related Health Incidences from Projected 2017 Emissions 
Reductions for the Proposal and More or Less Stringent 
Alternatives 1 

Ozone-related Health Effects 

Avoided Premature Mortality 
Smith et al. (2009) (all ages) 
Zanobetti and Schwartz (2008) 
(all ages) 

Avoided Morbidity 
Hospital admissions-respiratory 
causes (ages > 65) 
Emergency room visits for 
asthma (all ages) 
Asthma exacerbation (ages 6-18) 
Minor restricted-activity days 
(ages 18-65) 
School loss days (ages 5-17) 

PM2.s-related Health Effects 
Avoided Premature Mortality 
Krewski et al. (2009) (adult) 
Lepeule et al. (2012) (adult) 
Woodruff et al. (1997) (infant) 

Avoided Morbidity 
Emergency department visits for 
asthma (all ages) 
Acute bronchitis (age 8-12) 

Proposal 

48 
81 

79 

320 

93,000 
240,000 

77,000 

21 
48 
<1 

12 

31 

More 
Stringent 

Alternative 

50 
83 

81 

330 

95,000 
240,000 

79,000 

22 
50 
<1 

12 

32 

Less 
Stringent 

Alternative 

14 
23 

22 

90 

26,000 
67,000 

22,000 

5. 6 
13 
<1 

3.1 

8.1 
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Lower respiratory symptoms (age 390 
7-14) 
Upper respiratory symptoms 
(asthmatics age 9-11) 

Minor restricted-activity days 
(age 18-65) 
Lost work days (age 18-65) 
Asthma exacerbation (age 6-18) 
Hospital admissions-respiratory 
(all ages) 
Hospital 
admissions-cardiovascular (age 
> 18) 
Non-Fatal Heart Attacks (age 
>18) 
Peters et al. (2001) 
Pooled estimate of 4 studies 

560 

16,000 

2,700 
580 
6.4 

7. 8 

25 
2.7 

400 

570 

16,000 

2,700 
600 
6.5 

8. 0 

26 
2. 8 

100 

150 

4,200 

700 
150 
1.7 

2.1 

6. 6 
0.7 

1 All estimates are rounded to whole numbers with two significant 
figures. 

Table VIII.S Estimated Global Climate Co-benefits of C02 

Reductions for the Proposal and More or Less Stringent 
Alternatives (millions of 2011$) 1 

Discount rate and 
statistic 
5% (average) 
3% (average) 
2.5% (average) 
3% (95ili percentile) 

Proposal 
$6.5 
$23 
$35 
$66 

More 
Stringent 

Alternative 
$6.5 
$23 
$35 
$66 

Less 
Stringent 

Alternative 
$7.6 
$27 
$41 
$78 

1 The social cost of carbon (SC-C02 ) values are dollar-year and 
emissions-year specific. SC-C02 values represent only a partial 
accounting of climate impacts. 

The EPA combined this information to perform a benefit-cost 

analysis for this proposal (shown in table VIII.6 and for the 

more and less stringent alternatives-shown in the RIA in the 

docket for this proposed rule) . 

Table VIII.6 Total Costs, Total Monetized Benefits, and Net 
Benefits of the Proposal in 2017 for U.S. (millions of 2011$) 

Climate Co-Benefits $23 
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$670 to $1200 
$700 to $1200 

$93 
$600 to $1100 

Non-monetized climate benefits 
Reductions in exposure to ambient N02 and 

Reductions in mercury deposition 
Ecosystem benefits assoc. with reductions 

Visibility impairment 

There are additional important benefits that the EPA could 

not monetize. Due to current data and modeling limitations, our 

estimates of the co-benefits from reducing C02 emissions do not 

include important impacts like ocean acidification or potential 

tipping points in natural or managed ecosystems. Unquantified 

benefits also include climate co-benefits from reducing emissions 

of non-C02 GHGs (e.g., nitrous oxide and methane) and co-benefits 

from reducing direct exposure to S02, NOx, and hazardous air 

pollution (e.g., mercury), as well as from reducing ecosystem 

effects and visibility impairment. Based upon the foregoing 

discussion, it remains clear that the benefits of this proposed 

action are substantial, and far exceed the costs. Additional 

details on benefits, costs, and net benefits estimates are 

provided in the RIA for this proposal. 

For this proposed rule, the EPA analyzed the costs to the 

electric power sector using IPM. The IPM is a dynamic linear 

programming model that can be used to examine the economic 

impacts of air pollution control policies for S02 and NOx 
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throughout the contiguous United States for the entire power 

system. Documentation for IPM can be found in the docket for this 

rulemaking or at www.epa.gov/powersectormodeling. 

The EPA provides a qualitative assessment of economic 

impacts associated with electricity price changes to consumers 

that may result from this proposed rule. This assessment can be 

found in the RIA for this proposed rule. 

Executive Order 13563 directs federal agencies to consider 

the effect of regulations on job creation and employment. 

According to the Executive Order, "our regulatory system must 

protect public health, welfare, safety, and our environment while 

promoting economic growth, innovation, competitiveness, and job 

creation. It must be based on the best available science" 

(Executive Order 13563, 2011). Although standard benefit-cost 

analyses have not typically included a separate analysis of 

regulation-induced employment impacts, employment impacts are of 

particular concern and questions may arise about their existence 

and magnitude. 

States have the responsibility and flexibility to implement 

policies and practices as part of developing SIPs for compliance 

with the emissions budgets found in this proposed rule. Given the 

wide range of approaches that may be used and industries that 

could be affected, quantifying the associated employment impacts 

is difficult. 

IX. Summary of Proposed Changes to the Regulatory Text for the 
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CSAPR FIPs and CSAPR Trading Programs 

This section describes proposed amendments to the regulatory 

text in the Code of Federal Regulations (CFR) for the CSAPR FIPs 

and the CSAPR NOx Ozone-Season Trading Program related to the 

findings and remedy discussed throughout this preamble. This 

section also describes other minor proposed corrections to the 

existing CFR text for the CSAPR FIPs and the CSAPR trading 

programs more generally. 

The proposed regulatory text amendments related to the CSAPR 

FIPs and the CSAPR NOx Ozone-Season Trading Program would be made 

in parts 52, 78, and 97 of title 40 of the CFR. Proposed changes 

to update the list of states that would be subject to FIPs to 

address obligations related to transported ozone pollution are in 

section 52.38 (b) (2) (summarizing all states subject to FIPs), 

52.540 (ending FIP for Florida), 52.882 (establishing FIP for 

Kansas), and 52.2140 (ending FIP for South Carolina). Section 

97.510 contains the proposed changes establishing or revising the 

amounts of NOx Ozone-Season trading budgets, new unit set-asides 

(NUSAs), Indian country NUSAs, and variability limits for states 

whose sources participate in the CSAPR NOx Ozone-Season Trading 

Program. Additional proposed changes to accommodate trading 

program participation by sources whose coverage starts in 

different years are in sections 97.506 (c) (3) (compliance 

deadlines), 97.512 (NUSA allowance allocation procedures), 

97.530(b) (monitor certification deadlines), and 97.534(d) 
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(reporting deadlines) . 

Proposed changes to section 52.38(b) (3) through (5) would 

update states' options to submit SIP revisions which, upon 

approval by the EPA, would modify certain CSAPR trading program 

provisions as applied to those states or replace the states' FIPs 

with SIPs - options that correspond closely to states' SIP 

revision options under CSAPR as initially promulgated. Proposed 

changes in section 97.521 (allowance recordation) delay the 

deadlines for recording CSAPR NOx Ozone-Season allowances for the 

control periods in 2018 through 2022 in order to coordinate with 

the proposed updated submission deadlines for the optional SIP 

revisions. A similar proposed delay in the deadline for 

recording allowances for the control period in 2017 would provide 

time to finalize this rule and would thereby allow the EPA to 

record allocations of 2017 allowances based on the final revised 

budgets instead of recording allocations based on existing 

budgets that are proposed to be superseded. 

The proposed limitations on the use of emission allowances 

issued for a compliance period before 2017 or from the state NOx 

Ozone-Season trading budget for Georgia are implemented by 

redefining sources' obligations under the trading program in 

terms of "tonnage equivalents" of allowances rather than in terms 

of nominal quantities of allowances. Section 97.502 contains a 

proposed new definition of "tonnage equivalent" and related 

proposed modifications to the definitions of "CSAPR NOx Ozone-
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Season allowance" and "CSAPR NOx Ozone-Season emissions 

limitation." A new section 97.524(f) sets out the proposed 

procedures for determining the tonnage equivalent of an 

allowance. Additional proposed changes to reflect the use of 

allowances based on their tonnage equivalents (rather than their 

nominal numbers) to meet various obligations are contained in 

sections 97.506(c) (standard requirements relating to NOx 

emissions), 97.511(c) (corrections of incorrect allowance 

allocations), 97.524 (compliance with emissions limitations and 

excess emissions provisions), and 97.525 (compliance with 

assurance provisions). A proposed change to section 78.1 would 

make EPA's determinations of the tonnage equivalents of 

particular allowance holdings subject to the administrative 

appeal procedures set forth in part 78. 

In addition to the proposed CFR changes described above, 

this proposal also includes other minor amendments throughout the 

sections of parts 52, 78, and 97 implementing CSAPR, including 

sections implementing CSAPR's other three emissions trading 

programs. The most common category of these minor changes 

consists of proposed corrections to cross-references. Some cross-

references would change as a result of this proposal and 

corrections of those cross-references are therefore related to 

the changes described above, while other cross-references as 

originally published indicated incorrect locations because of 

typographical errors or indicated correct locations but did not 
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use the correct CFR format. In virtually all cases, the intended 

correct cross-reference can be determined from context, but the 

corrections clarify the regulations. 

Besides the proposed corrections to cross-references, most 

of the remaining proposed corrections address other typographical 

errors. However, a small number of the proposed CFR changes 

correct errors that are not cross-references or obviously 

typographical errors. While the EPA views all of these proposed 

corrections as noncontroversial, a few merit a short explanation. 

First, the phrase "with regard to the State" or "the State 

and" would be added in a number of locations in sections 52.38 

and 52.39 where it was inadvertently omitted. The added phrase 

clarifies that when the EPA approves a state's SIP revision as 

modifying or replacing provisions in a CSAPR trading program, the 

modification or replacement is effective only with regard to that 

particular state. Correcting the omissions of these phrases would 

make the language concerning SIP revisions consistent for all the 

types of SIP revisions under all the CSAPR trading programs. 

Second, the phrase "in part" would be removed from the 

existing FIP language in various sections of part 52 for certain 

states with Indian country to clarify that in order to replace a 

CSAPR FIP affecting the sources in these states, a SIP revision 

must fully, not "in part," correct the SIP deficiency identified 

by the EPA as the basis for the FIP. The intended purpose of the 

words "in part" - specifically, to indicate that approval of a 
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state's SIP revision would not relieve any sources in Indian 

country within the borders of the state from obligations under 

the FIP - is already served by other language in those FIPs. The 

proposed corrections would make the language in these CSAPR FIPs 

consistent with the FIP language for the remaining CSAPR FIPs 

that address states with Indian country. Analogous proposed 

changes to the general CSAPR FIP language in sections 52.38(a) (5) 

and (6) and (b) (5) and (6) and 52.39(f), (i), and (j) would 

remove the phrase "in whole or in part" (referencing states 

without Indian country and states with Indian country, 

respectively) while adding language distinguishing the effect 

that the EPA's approval of a SIP revision would have on sources 

in the state from the lack of effect on any sources in Indian 

country within the borders of the state. 

Third, language would be added to section 78.1 clarifying 

that determinations by the EPA Administrator under the CSAPR 

trading programs that are subject to the part 78 administrative 

appeal procedures are subject to those procedures whether the 

source in question participates in a CSAPR trading program under 

a FIP or under an approved SIP revision. This approach is 

consistent with the approach taken under CAIR FIPs and SIPs and 

with the EPA's intent in CSAPR, as evidenced by the lack of any 

proposal or discussion in the CSAPR rulemaking regarding 

deviation from the historical approach. This approach is also 

consistent with provisions in sections 52.38 and 52.39 
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prohibiting approvable SIP revisions from altering certain 

provisions of the CSAPR trading programs, including the 

provisions specifying that administrative appeal procedures for 

determinations of the EPA Administrator under the trading 

programs are set forth in part 78. 

Fourth, the phrase "steam turbine generator" would be 

changed to "generator" in the list of required equipment in the 

definition of a "cogeneration system" in sections 97.402, 97.502, 

97.602, and 97.702. Absent this correction, a combustion turbine 

in a facility that uses the combustion turbine in combination 

with an electricity generator and heat recovery steam generator, 

but no steam turbine, to produce electricity and useful thermal 

energy would not meet the definition of a "cogeneration unit." 

The proposed correction would clarify that a combustion turbine 

in such a facility should be able to qualify as a "cogeneration 

unit" (assuming it meets other relevant criteria) under the CSAPR 

trading programs, as it could under the CAIR trading programs. 

The consistency of this approach with the EPA's intent in the 

CSAPR rulemaking is evidenced by the lack of any proposal or 

discussion in that rulemaking regarding the concept of narrowing 

the set of facilities qualifying for an applicability exemption 

as cogeneration units. To the contrary, as discussed in the 

preamble to the CSAPR proposal (75 FR 45307), the definition of 

"cogeneration system" was created in CSAPR to potentially broaden 

the set of facilities qualifying for the exemption, specifically 
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by facilitating qualification as "cogeneration units" for certain 

units that might not meet the required levels of efficiency on an 

individual basis but that operate as components of multi-unit 

"cogeneration systems" that do meet the required levels of 

efficiency. 

Fifth, the deadline for recording certain allowance 

allocations under sections 97.421(j), 97.521(j), 97.621(j), and 

97.721(j) would be changed from the "date on which" the EPA 

receives the necessary allocation information to the date "15 

days after the date on which" the EPA receives the information. 

The EPA's lack of intention in the CSAPR rulemaking to establish 

the deadline as defined prior to the correction is evidenced by 

the impracticability of complying with such a deadline. 

Sixth, a proposed change to a description of a required 

notice under the assurance provisions in sections 

97.425 (b) (2) (iii) (B), 97.525 (b) (2) (iii) (B), 97.625 (b) (2) (iii) (B), 

and 97. 7 2 5 (b) ( 2) (iii) (B) would modify the phrase "any 

adjustments" to the phrase "calculations incorporating any 

adjustments" in order to clarify that the required notice will 

identify not only any adjustments made to previously noticed 

calculations, but also the complete calculations with (or 

without) such adjustments. The intended meaning is clear from the 

subsequent provisions that use this notice as the point of 

reference for the complete calculations used in the succeeding 

administrative procedures. 
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Finally, the EPA notes that the proposed amendments include 

updating the name of the rule in the CFR from its name as 

initially proposed - "Transport Rule" or "TR" - to its name as 

finalized - "Cross-State Air Pollution Rule" or "CSAPR." This 

update is intended to reduce confusion and simplify 

communications regarding the rule by allowing a single name to be 

used in all contexts. 

The EPA invites comment on the proposed regulatory text 

amendments described above and shown at the end of this notice. 

X. Statutory and Executive Order Reviews 

Additional information about these statutes and Executive 

and-executive 

A. Executive Order 12866: Regulatory Planning and Review 

and Executive Order 13563: Improving Regulation and Regulatory 

Review 

This action is an economically significant regulatory action 

that was submitted to the Office of Management and Budget (OMB) 

for review. Any changes made in response to OMB recommendations 

have been documented in the docket. The EPA prepared an analysis 

of the potential costs and benefits associated with this action. 

This analysis, which is contained in the "Regulatory Impact 

Analysis for the Proposed Cross-State Air Pollution Rule for the 
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2008 Ozone NAAQS" [EPA-452/R-15-009], is available in the docket 

and is briefly summarized in section VIII of this preamble. 

Consistent with Executive Order (EO) 12866 and EO 13563, the 

EPA estimated the costs and benefits for three regulatory control 

alternatives: the proposed EGU NOx ozone-season emissions budgets 

and more and less stringent alternatives. This proposed action 

would reduce ozone season NOx emissions from EGUs in 23 eastern 

states. Actions taken to comply with the proposed EGU NOx ozone-

season emissions budgets would also reduce emissions of other 

criteria air pollution and hazardous air pollution emissions, 

including annual NOx, and C02 • The benefits associated with these 

co-pollutant reductions are referred to as co-benefits, as these 

reductions are not the primary objective of this rule. 

The RIA for this proposal analyzed illustrative compliance 

approaches for implementing the proposed FIPs. This proposal 

would establish EGU NOx ozone-season emissions budgets for 23 

states and implement these budgets via the existing CSAPR NOx 

ozone-season allowance trading program. 

The EPA evaluated the costs, benefits, and impacts of 

implementing the proposed EGU NOx ozone-season emissions budgets 

that reflect uniform NOx costs of $1,300 per ton (see proposed 

emissions budgets in table VI.1). In addition, the EPA also 

assessed implementation of other more and less stringent 

alternative EGU NOx ozone-season emissions budgets, reflecting 

uniform NOx costs of $3,400 per ton and $500 per ton, 
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respectively (see alternative emissions budgets in tables VI.2 

and VI.3). The EPA evaluated the impact of implementing these 

emissions budgets to reduce interstate transport for the 2008 

ozone NAAQS in 2017. More details for this assessment can be 

found in the Regulatory Impact Analysis in the docket for this 

proposed rule. 

The EPA notes that its analysis of the regulatory control 

scenarios (i.e., the proposal and more and less stringent 

alternatives) is illustrative in nature, in part because the EPA 

proposes to implement the proposed EGU NOx emissions budgets via 

a regional NOx ozone-season allowance trading program. This 

implementation approach provides utilities with the flexibility 

to determine their own compliance path. The EPA's assessment 

develops and analyzes one possible scenario for implementing the 

NOx budgets proposed by this action and one possible scenario for 

implementing the more and less stringent alternatives. 

The EPA estimates the costs associated with compliance with 

the illustrative proposed regulatory control alternative to be 

approximately $93 million (2011$) annually. These costs represent 

the private compliance cost of reducing NOx emissions to comply 

with the proposal. 

In this analysis, the EPA monetized the estimated benefits 

associated with the reduced exposure to ozone and PM2.5 and co-

benefits of decreased emissions of C02, but was unable to 
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monetize the co-benefits associated with reducing exposure to 

mercury, carbon monoxide, and N02, as well as ecosystem effects 

and visibility impairment. In addition, there are expected to be 

unquantified health and welfare impacts associated with changes 

in hydrogen chloride. Specifically, the EPA estimated 

combinations of health benefits at discount rates of 3 percent 

and 7 percent (as recommended by the EPA's Guidelines for 

Preparing Economic Analyses [U.S. EPA, 2014] and OMB's Circular A-

4 [OMB, 2003]) and climate co-benefits at discount rates of 5 

percent, 3 percent, 2.5 percent, and 3 percent (95th percentile) 

(as recommended by the interagency working group) . The EPA 

estimates the monetized ozone-related benefits124 of the proposal 

to be $490 million to $790 million (2011$) in 2017 and the PM2.5-

related co-benefits125 of the proposal to be $190 million to $430 

million (2011$) using a 3% discount rate and $170 million to $380 

million (2011$) using a 7% discount rate. Further, the EPA 

estimates C02-related co-benefits of $6.5 to $66 million (2011$) 

Additional details on this analysis are provided in the RIA for 

this proposal. Tables X.A-1, X.A-2, and X.A-3 summarize the 

quantified human health and climate benefits and the costs of the 

proposal and the more and less stringent control alternatives. 

124 The ozone-related health benefits range is based on applying different 
adult mortality functions (i.e., Smith et al. (2009) and Zanobetti and 
Schwartz (2008)). 
125 The PM2.5-related health co-benefits range is based on applying different 
adult mortality functions (i.e., Krewski et al. (2009) and Lepeule et al. 
(2012)) . 
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Table X.A-1 Estimated Health Benefits of Projected 2017 Emissions 
Reductions for the Proposal and More or Less Stringent 
Alternatives (millions of 2011$) 1 

NOx (as ozone) 

NOx (as PM2. 5) 
3% Discount Rate 
7% Discount Rate 

Total 

Proposal 
$490 to $790 

$190 to $430 
$170 to $380 

More Stringent 
$500 to $820 

$190 to $440 
$170 to $390 

Less Stringent 
$140 to $220 

$49 to $110 
$45 to $100 

3% Discount Rate $670 to $1,200 $690 to $1,300 $190 to $340 
7% Discount Rate $650 to $1,2 00 $67 0 to $1,2 00 $18 0 to $330 

1 The health benefits range is based on adult mortality functions 
(e.g., from Krewski et al. (2009) with Smith et al. (2009) to 
Lepeule et al. (2012) with Zanobetti and Schwartz (2008)). 

Table X.A-2 Estimated Global Climate Co-benefits of C02 

Reductions for the Proposal and More or Less Stringent 
Alternatives (millions of 2011$) 1 

Discount rate and 
statistic 
5% (average) 
3% (average) 
2.5% (average) 
3% (95ili percentile) 

Proposal 
$6.5 
$23 
$35 
$66 

More 
Stringent 

$6.5 
$23 
$35 
$66 

Less 
Stringent 

$7.6 
$27 
$41 
$78 

1 The social cost of carbon (SC-C02 ) values are dollar-year and 
emissions-year specific. SC-C02 values represent only a partial 
accounting of climate impacts. 

The EPA combined this information to perform a benefit-cost 

analysis for this proposal (shown in table VIII.6 and for the 

more and less stringent alternatives-shown in the RIA in the 

docket for this proposed rule) . 

Table X.A-3 Total Costs, Total Monetized Benefits, and Net 
Benefits of the Proposal in 2017 for U.S. (millions of 2011$) 

Climate Co-Benefits 
Air Quality Health 
Total Benefits 
Annualized Costs 
Net Benefits 
Non-Monetized 

$23 
$670 to $1200 
$700 to $1200 

$93 
$600 to $1100 

Non-monetized climate benefits 
Reductions in exposure to ambient N02 and 
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Reductions in mercury deposition 
Ecosystem benefits assoc. with reductions 

Visibility impairment 

There are additional important benefits that the EPA could 

not monetize. Due to current data and modeling limitations, our 

estimates of the co-benefits from reducing C02 emissions do not 

include important impacts like ocean acidification or potential 

tipping points in natural or managed ecosystems. Unquantified 

benefits also include climate co-benefits from reducing emissions 

of non-C02 GHGs (e.g., nitrous oxide and methane) and co-benefits 

from reducing direct exposure to S02, NOx, and hazardous air 

pollution (e.g., mercury), as well as from reducing ecosystem 

effects and visibility impairment. Based upon the foregoing 

discussion, it remains clear that the benefits of this proposed 

action are substantial, and far exceed the costs. Additional 

details on benefits, costs, and net benefits estimates are 

provided in the RIA for this proposal. 

B. Paperwork Reduction Act (PRA) 

The information collection activities in this proposed rule 

have been submitted for approval to the Office of Management and 

Budget (OMB) under the Paperwork Reduction Act (PRA), 44 U.S.C. 

3501 et seq. The Information Collection Request (ICR) document 

that the EPA prepared has been assigned EPA ICR number 2527.01. 

You can find a copy of the ICR in the docket for this rule, and 

it is briefly summarized here. 
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The information generated by information collection 

activities under CSAPR is used by the EPA to ensure that affected 

facilities comply with the emission limits and other 

requirements. Records and reports are necessary to enable EPA or 

states to identify affected facilities that may not be in 

compliance with the requirements. The recordkeeping requirements 

require only the specific information needed to determine 

compliance. These recordkeeping and reporting requirements are 

established pursuant to CAA sections 110 (a) (2) (D) and (c) and 

301 (a) (42 U.S.C. 7410 (a) (2) (D) and (c) and 7601 (a)) and are 

specifically authorized by CAA section 114 (42 U.S.C. 7414). 

Reported data may also be used for other regulatory and 

programmatic purposes. All information submitted to the EPA for 

which a claim of confidentiality is made will be safeguarded 

according to EPA policies in 40 CFR part 2, subpart B, 

Confidentiality of Business Information. 

All of the EGUs that would be subject to changed information 

collection requirements under this proposed rule are already 

subject to information collection requirements under CSAPR. Most 

of these EGUs also are already subject to information collection 

requirements under the Acid Rain Program (ARP) established under 

Title IV of the 1990 Clean Air Act Amendments. Both CSAPR and the 

ARP have existing approved ICRs: EPA ICR Number 2391.03/0MB 

Control Number 2060-0667 (CSAPR) and EPA ICR Number 1633.16/0MB 

Control Number 2060-0258 (ARP). The burden and costs of the 
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information collection requirements covered under the CSAPR ICR 

are estimated as incremental to the information collection 

requirements covered under the ARP ICR. Most of the information 

used to estimate burden and costs in this ICR was developed for 

the existing CSAPR and ARP ICRs. 

This proposed rule would change the universe of sources 

subject to certain information collection requirements under 

CSAPR but would not change the substance of any CSAPR information 

collection requirements. The burden and costs associated with the 

proposed changes in the reporting universe are estimated as 

reductions from the burden and costs under the existing CSAPR 

ICR. (This proposed rule would not change any source's 

information collection requirements with respect to the ARP.) The 

EPA intends to incorporate the burden and costs associated with 

the proposed changes in the reporting universe under this rule 

into the next renewal of the CSAPR ICR. 

Respondents/affected entities: Entities potentially affected 

by this proposed action are EGUs in the states of Florida, 

Kansas, and South Carolina that meet the applicability criteria 

for the CSAPR NOx Ozone-Season Trading Program in 40 CFR 97.404. 

Respondent's obligation to respond: Mandatory (sections 

110(a) and 301(a) of the Clean Air Act). 

Estimated number of respondents: 116 sources in Florida, 

Kansas, and South Carolina with one or more EGUs. 

Frequency of response: Quarterly, occasionally. 
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Total estimated burden: reduction of 14,064 hours (per 

year). Burden is defined at 5 CFR 1320.3(b). 

Total estimated cost: reduction of $1,472,047 (per year), 

includes reduction of $450,951 operation and maintenance costs. 

The burden and cost estimates above reflect the reduction in 

burden and cost for Florida sources with EGUs that would no 

longer be required to report NOx mass emissions and heat input 

data for the ozone season to the EPA under the proposed rule and 

that are not subject to similar information collection 

requirements under the Acid Rain Program. Because these EGUs 

would no longer need to collect NOx emissions or heat input data 

under 40 CFR part 75, the estimates above also reflect the 

reduction in burden and cost to collect and quality assure these 

data and to maintain the associated monitoring equipment. 

The EPA estimates that the proposed rule would cause no 

change in information collection burden or cost for EGUs in 

Kansas that would be required to report NOx mass emissions and 

heat input data for the ozone season to the EPA or for EGUs in 

South Carolina that would no longer be required to report NOx 

emissions and heat input data for the ozone season to the EPA. 

The EGUs in both Kansas and South Carolina already are and would 

remain subject to requirements to report NOx mass emissions and 

heat input data for the entire year to the EPA under the CSAPR 

NOx Annual Trading Program, and the requirements related to ozone 

season reporting are a subset of the requirements related to 

ED_000738_00002681-00236 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 
Page 237 of 270 

annual reporting. Similarly, the EPA estimates that the proposed 

rule would cause no change in information collection burden or 

cost for EGUs in Florida that are subject to the Acid Rain 

Program because of the close similarity between the information 

collection requirements under CSAPR and under the Acid Rain 

Program. 

More information on the ICR analysis is included in the 

docket for this rule. 

An agency may not conduct or sponsor, and a person is not 

required to respond to, a collection of information unless it 

displays a currently valid OMB control number. The OMB control 

numbers for the EPA's regulations in 40 CFR are listed in 40 CFR 

part 9. 

Submit your comments on the Agency's need for this 

information, the accuracy of the provided burden estimates and 

any suggested methods for minimizing respondent burden to the EPA 

using the docket identified at the beginning of this rule. You 

may also send your ICR-related comments to OMB's Office of 

Information and Regulatory Affairs via email to 

oria submissions@omb.eop.gov, Attention: Desk Officer for the 

EPA. Because OMB is required to make a decision concerning the 

ICR between 30 and 60 days after receipt, OMB must receive 

comments no later than [INSERT DATE 30 DAYS AFTER DATE OF 

PUBLICATION IN THE FEDERAL REGISTER] . The EPA will respond to any 

ICR-related comments in the final rule. The information 
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collection requirements in the proposed rule have been submitted 

for approval to OMB under the PRA. The information collection 

requirements are not enforceable until OMB approves them. The 

information collection activities in this proposed rule include 

monitoring and the maintenance of records. 

E. Regulatory Flexibility Act (RFA) 

I certify that this action will not have a significant 

economic impact on a substantial number of small entities under 

the RFA. The small entities subject to the requirements of this 

action are small businesses, small organizations, and small 

governmental jurisdictions. 

The EPA has lessened the impacts for small entities by 

excluding all units smaller than 25 MWe. This exclusion, in 

addition to the exemptions for cogeneration units and solid waste 

incineration units, eliminates the burden of higher costs for a 

substantial number of small entities located in the 23 states for 

which the EPA is proposing FIPs. 

Within these states, the EPA identified a total of 318 

potentially affected EGUs (i.e., greater than 25 MWe) warranting 

examination in its RFA analysis. Of these, EPA identified 16 

potentially affected EGUs that are owned by 7 entities that met 

the Small Business Administration's criteria for identifying 

small entities. The EPA estimated the annualized net compliance 
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cost to these 7 small entities to be approximately -$38.3 million 

in 2017, or savings of $38.3 million. The fact that the net 

compliance costs for all entities are actually net savings does 

not mean that each small entity would benefit from the proposal 

to update CSAPR. The net savings are driven by entities that are 

able to increase their revenues by increasing generation. Of the 

7 small entities considered in this analysis, 1 entity may 

experience compliance costs greater than 1 percent of generation 

revenues in 2017. Since this entity is not projected to operate 

in the base case, we are unable to compare the estimated 

compliance costs to generation revenues. However, we note that 

this entity is located in a cost of service market, where 

typically we expect entities should be able to recover all of 

their costs of complying with the proposal. 

EPA has concluded that there is no significant economic 

impact on a substantial number of small entities (No SISNOSE) for 

this rule. Details of this analysis are presented in the RIA, 

which is in the public docket. 

F. Unfunded Mandates Reform Act (UMRA) 

This action does not contain an unfunded mandate of $100 

million or more as described in UMRA, 2 U.S.C. 1531-1538, and 

does not significantly or uniquely affect small governments. 

However, the EPA analyzed the economic impacts of the proposal on 

government entities. According to EPA's analysis, the total net 

economic impact on government owned entities (state- and 
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municipality-owned utilities and subdivisions) is expected to be 

negative (i.e., cost savings) in 2014. Note that we expect the 

proposal to potentially have an impact on only one category of 

government-owned entities (municipality-owned entities). This 

analysis does not examine potential indirect economic impacts 

associated with the proposal, such as employment effects in 

industries providing fuel and pollution control equipment, or the 

potential effects of electricity price increases on government 

entities. For more information on the estimated impact on 

government entities, refer to the RIA, which is in the public 

docket. 

E. Executive Order 13132: Federalism 

This action does not have federalism implications. It will 

not have substantial direct effects on the states, on the 

relationship between the national government and the states, or 

on the distribution of power and responsibilities among the 

various levels of government. 

F. Executive Order 13175: Consultation and Coordination with 

Indian Tribal Governments 

This action has tribal implications. However, it will 

neither impose substantial direct compliance costs on federally 

recognized tribal governments, nor preempt tribal law. 

This action proposes to implement EGU NOx ozone season 

emissions reductions in 23 eastern states. However, at this time, 
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none of the existing or planned EGUs affected by this rule are 

owned by tribes or located in Indian country. This action may 

have tribal implications if a new affected EGU is built in Indian 

country. Additionally, tribes have a vested interest in how this 

proposed rule would affect air quality. 

In developing CSAPR, which was promulgated on July 6, 2011 

to address interstate transport of ozone pollution under the 1997 

ozone NAAQS, 126 the EPA consulted with tribal officials under the 

EPA Policy on Consultation and Coordination with Indian Tribes 

early in the process of developing that regulation to permit them 

to have meaningful and timely input into its development. A 

summary of that consultation is provided in 76 FR 48346 (August 

8, 2011). 

EPA received comments from several tribal commenters 

regarding the availability of CSAPR allowance allocations to new 

units in Indian country. EPA responded to these comments by 

instituting Indian country new unit set-asides in the final 

CSAPR. In order to protect tribal sovereignty, these set-asides 

are managed and distributed by the federal government regardless 

of whether CSAPR in the adjoining or surrounding state is 

implemented through a FIP or SIP. While there are no existing 

affected EGUs in Indian country covered by this proposal, the 

Indian country set-asides will ensure that any future new units 

126 CSAPR also addressed interstate transport of fine particulate matter 
(PM2.5) under the 1997 and 2006 PM2.5 NAAQS. 
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built in Indian country will be able to obtain the necessary 

allowances. This proposal maintains the Indian country new unit 

set-aside and adjusts the amounts of allowances in each set-aside 

according to the same methodology of the original CSAPR rule. 

The EPA has informed tribes of our development of this 

proposal through a National Tribal Air Association - EPA air 

policy conference call (January 29, 2015). The EPA plans to 

further consult with tribal officials under the EPA Policy on 

Consultation and Coordination with Indian Tribes early in the 

process of developing this regulation to permit them to have 

meaningful and timely input into its development. The EPA will 

facilitate this consultation before finalizing this proposed 

rule. 

As required by section 7(a), the EPA's Tribal Consultation 

Official has certified that the requirements of the executive 

order have been met in a meaningful and timely manner. A copy of 

the certification is included in the docket for this action. 

G. Executive Order 13045: Protection of Children from 

Environmental Health Risks and Safety Risks 

The EPA interprets EO 13045 (62 FR 19885, April 23, 1997) as 

applying to those regulatory actions that concern health or 

safety risks, such that the analysis required under section 5-501 

of the Order has the potential to influence the regulation. This 

action is not subject to EO 13045 because it does not involve 
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decisions on environmental health or safety risks that may 

disproportionately affect children. The EPA believes that the 

ozone-related benefits, PM2.s-related co-benefits, and C02-related 

co-benefits would further improve children's health. 

H. Executive Order 13211: Actions Concerning Regulations That 

Significantly Affect Energy Supply, Distribution or Use 

This action, which is a significant regulatory action under 

EO 12866, is likely to have a significant effect on the supply, 

distribution, or use of energy. The EPA notes that one aspect of 

this proposal that may affect energy supply, disposition or use 

is the EPA's proposing and taking comment on a range of options 

with respect to use of 2015 vintage and 2016 vintage CSAPR NOx 

ozone-season allowances for compliance with 2017 and later ozone 

season requirements. The EPA has prepared a Statement of Energy 

Effects for the proposed regulatory control alternative as 

follows. We estimate a much less than 1 percent change in retail 

electricity prices on average across the contiguous U.S. in 2017, 

and a much less than 1 percent reduction in coal-fired 

electricity generation in 2017 as a result of this rule. The EPA 

projects that utility power sector delivered natural gas prices 

will change by less than 1 percent in 2017. For more information 

on the estimated energy effects, refer to the RIA, which is in 

the public docket. 

I. National Technology Transfer and Advancement Act (NTTAA) 

This rulemaking does not involve technical standards. 
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J. Executive Order 12898: Federal Actions to Address 

Environmental Justice in Minority Populations and Low-Income 

Populations 

The EPA believes the human health or environmental risk addressed 

by this action will not have potential disproportionately high 

and adverse human health or environmental effects on minority, 

low-income or indigenous populations. 

The EPA notes that this action proposes to update CSAPR to 

reduce interstate ozone transport with respect to the 2008 ozone 

NAAQS. This rule uses EPA's authority in CAA section 110 (a) (2) (d) 

to reduce (nitrogen oxides) NOx pollution that significantly 

contributes to downwind ozone nonattainment or maintenance areas. 

As a result, the rule will reduce exposures to ozone in the most-

contaminated areas (i.e., areas that are not meeting the 2008 

ozone National Ambient Air Quality Standards (NAAQS)). In 

addition, the rule separately identifies both nonattainment areas 

and maintenance areas. This requirement reduces the likelihood 

that areas close to the level of the standard will exceed the 

current health-based standards in the future. The EPA proposes to 

implement these emission reductions using the CSAPR EGU NOx ozone-

season emissions trading program with assurance provisions. 

EPA recognizes that many environmental justice communities 

have voiced concerns in the past about emission trading and the 

potential for any emission increases in any location. The EPA 

believes that CSAPR mitigated these concerns and that this 
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proposal, which applies the CSAPR framework to reduce interstate 

ozone pollution and implement these reductions, will also 

minimize community concerns. The EPA seeks comment from 

communities on this proposal. 

Ozone pollution from power plants have both local and 

regional components: part of the pollution in a given 

location-even in locations near emission sources-is due to 

emissions from nearby sources and part is due to emissions that 

travel hundreds of miles and mix with emissions from other 

sources. 

It is important to note that the section of the Clean Air 

Act providing authority for this rule, section 110 (a) (2) (D), 

unlike some other provisions, does not dictate levels of control 

for particular facilities. CSAPR allows sources to trade 

allowances with other sources in the same or different states 

while firmly constraining any emissions shifting that may occur 

by requiring a strict emission ceiling in each state (the 

assurance level). In addition, assurance provisions in the rule 

outline the allowance surrender penalties for failing to meet the 

assurance level; there are additional allowance penalties as well 

as financial penalties for failing to hold an adequate number of 

allowances to cover emissions. 

This approach reduces EGU emissions in each state that 

significantly contribute to downwind nonattainment or maintenance 

areas, while allowing power companies to adjust generation as 
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needed and ensure that the country's electricity needs will 

continue to be met. EPA maintains that the existence of these 

assurance provisions, including the penalties imposed when 

triggered, will ensure that state emissions will stay below the 

level of the budget plus variability limit. 

In addition, all sources must hold enough allowances to 

cover their emissions. Therefore, if a source emits more than its 

allocation in a given year, either another source must have used 

less than its allocation and be willing to sell some of its 

excess allowances, or the source itself had emitted less than its 

allocation in one or more previous years (i.e., banked allowances 

for future use) . 

In summary, the CSAPR minimizes community concerns about 

localized hot spots and reduces ambient concentrations of 

pollution where they are most needed by sensitive and vulnerable 

populations by: considering the science of ozone transport to set 

strict state emissions budgets to reduce significant 

contributions to ozone nonattainment and maintenance (i.e., the 

most polluted) areas; implementing air quality-assured trading; 

requiring any emissions above the level of the allocations to be 

offset by emission decreases; and imposing strict penalties for 

sources that contribute to a state's exceedance of its budget 

plus variability limit. In addition, it is important to note that 

nothing in this final rule allows sources to violate their title 

V permit or any other federal, state, or local emissions or air 
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quality requirements. 

In addition, it is important to note that CAA section 

110 (a) (2) (d), which addresses transport of criteria pollutants 

between states, is only one of many provisions of the CAA that 

provide EPA, states, and local governments with authorities to 

reduce exposure to ozone in communities. These legal authorities 

work together to reduce exposure to these pollutants in 

communities, including for minority, low-income, and tribal 

populations, and provide substantial health benefits to both the 

general public and sensitive sub-populations. 

The EPA has informed communities of our development of this proposal through 

an Environmental Justice community call (January 28, 2015) and a National Tribal Air 

Association- EPA air policy conference call (January 29, 2015). The EPA plans to 

further consult with communities early in the process of developing this regulation to 

permit them to have meaningful and timely input into its development. The EPA will 

facilitate this engagement before finalizing this proposed rule. 

K. Determinations Under Section 307 (b) (1) and (d) 

Section 307(b) (1) of the CAA indicates which Federal Courts 

of Appeal have venue for petitions of review of final actions by 

EPA. This section provides, in part, that petitions for review 

must be filed in the Court of Appeals for the District of 

Columbia Circuit if (i) the agency action consists of "nationally 

applicable regulations promulgated, or final action taken, by the 
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Administrator," or (ii) such action is locally or regionally 

applicable, if "such action is based on a determination of 

nationwide scope or effect and if in taking such action the 

Administrator finds and publishes that such action is based on 

such a determination." 

The EPA proposes to find that any final action related to 

this rulemaking is "nationally applicable" or of "nationwide 

scope and effect" within the meaning of section 307(b) (1). 

Through this rulemaking action, the EPA interprets section 110 of 

the CAA, a provision which has nationwide applicability. In 

addition, the proposed rule would apply to 23 States. The 

proposed rule is also based on a common core of factual findings 

and analyses concerning the transport of pollutants between the 

different states subject to it. For these reasons, the 

Administrator proposes to determine that any final action related 

to the proposed rule is of nationwide scope and effect for 

purposes of section 307(b) (1). Thus, pursuant to section 307(b) 

any petitions for review of any final actions regarding the 

rulemaking would be filed in the Court of Appeals for the 

District of Columbia Circuit within 60 days from the date any 

final action is published in the Federal Register. 

In addition, pursuant to sections 307 (d) (1) (C) and 307 (d) (1) (V) 

of the CAA, the Administrator proposes to determine that this 

action is subject to the provisions of section 307(d). CAA 

section 307 (d) (1) (B) provides that section 307 (d) applies to, 
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among other things, to "the promulgation or revision of an 

implementation plan by the Administrator under CAA section 

110(c) ." 42 U.S.C. 7407(d) (1) (B). Under section 307(d) (1) (V), the 

provisions of section 307(d) also apply to "such other actions as 

the Administrator may determine." 42 U.S.C. 7407(d) (1) (V). The 

Agency has complied with procedural requirements of CAA section 

307(d) during the course of this rulemaking. 

249 
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List of Subjects in 40 CFR Parts 52, 78, and 97. 

Environmental protection, Administrative practice and 

procedure, Air pollution control, Electric power plants, Nitrogen 

oxides, Reporting and record keeping requirements. 

Dated: 

Gina McCarthy, 

Administrator. 
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For the reasons stated in the preamble, parts 52, 78, and 97 

of chapter I of title 40 of the Code of Federal Regulations are 

proposed to be amended as follows: 

PART 52-APPROVAL AND PROMULGATION OF IMPLEMENTATION PLANS 

1. The authority citation for part 52 continues to read as 

follows: 

Authority: 42 U.S.C. 7401 et seq. 

§§ 52.38, 52.39, 52.54, 52.55, 52.184, 52.540, 52.584, 52.585, 

52.731, 52.732, 52.789, 52.790, 52.840, 52.841, 52.882, 52.883, 

52.940, 52.941, 52.984, 52.1084, 52.1085, 52.1186, 52.1187, 

52.1240, 52.1241, 52.1284, 52.1326, 52.1327, 52.1428, 52.1429, 

52.1584, 52.1585, 52.1684, 52.1685, 52.1784, 52.1785, 52.1882, 

52.1883, 52.1930, 52.2040, 52.2041, 52.2140, 52.2141, 52.2240, 

52.2241, 52.2283, 52.2284, 52.2440, 52.2441, 52.2540, 52.2541, 

52.2587, and 52.2588 [Amended] 

2. Sections 52.38, 52.39, 52.54, 52.55, 52.184, 52.540, 

52.584, 52.585, 52.731, 52.732, 52.789, 52.790, 52.840, 52.841, 

52.882, 52.883, 52.940, 52.941, 52.984, 52.1084, 52.1085, 

52.1186, 52.1187, 52.1240, 52.1241, 52.1284, 52.1326, 52.1327, 

52.1428, 52.1429, 52.1584, 52.1585, 52.1684, 52.1685, 52.1784, 

52.1785, 52.1882, 52.1883, 52.1930, 52.2040, 52.2041, 52.2140, 

52.2141, 52.2240, 52.2241, 52.2283, 52.2284, 52.2440, 52.2441, 
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52.2540, 52.2541, 52.2587, and 52.2588 are amended by removing 

"TR Federal Implementation Plan" wherever it appears and adding 

in its place "CSAPR Federal Implementation Plan", by removing "TR 

NOx" wherever it appears and adding in its place "CSAPR NOx", and 

by removing "TR S02 " wherever it appears and adding in its place 

§§ 52.540, 52.840, 52.841, 52.882, 52.883, 52.984, 52.1186, 

52.1187, 52.1240, 52.1241, 52.1284, 52.1428, 52.1429, 52.1684, 

52.1685, 52.1784, 52.1785, 52.2140, 52.2141, 52.2283, 52.2284, 

52.2587, and 52.2588 [Amended] 

3. Sections 52.540, 52.840, 52.841, 52.882, 52.883, 52.984, 

52.1186, 52.1187, 52.1240, 52.1241, 52.1284, 52.1428, 52.1429, 

52.1684, 52.1685, 52.1784, 52.1785, 52.2140, 52.2141, 52.2283, 

52.2284, 52.2587, and 52.2588 are amended by removing "correcting 

in part the SIP's deficiency that is the basis for the CSAPR 

Federal Implementation Plan" wherever it appears and adding in 

its place "correcting the SIP's deficiency that is the basis for 

the CSAPR Federal Implementation Plan". 

Subpart A-General Provisions 

§ 52.36 [Amended] 

4. Section 52. 3 6 is amended in paragraph (e) ( 1) ( i) by 

removing "paragraphs (a) through (e)" and adding in its place 

"paragraphs (a) through (c)". 

5. Section 52.38 is amended: 
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a. By revising the section heading; 

b. In paragraph (a) (2), by removing "the sources in the 

following States" and adding in its place "sources in each of the 

following States"; 

c. In paragraph (a) ( 3) ( ii) , by adding "the" before "CSAPR 

NOx Annual trading budget"; 

d. In paragraph (a) (3) (v) (A), by removing "paragraph" and 

adding in its place "paragraphs"; 

e. In the table in paragraph (a) (4) (i) (B), by removing 

"annual" and adding in its place "Annual", and by removing 

"administrator" and adding in its place "the Administrator"; 

f. In paragraph (a) ( 4) ( ii) , by removing "for the first 

control period" and adding in its place "applicable to the first 

control period"; 

g. In paragraph (a) (5) introductory text, by removing "in 

whole or in part, as appropriate,", and by removing "paragraphs 

(a) (1) through (4) of this section" and adding in its place 

"paragraphs (a) (1) through (4) of this section with regard to 

sources in the State but not sources in any Indian country within 

the borders of the State"; 

h. In the table in paragraph (a) (5) (i) (B), by removing 

"annual" and adding in its place "Annual", and by removing 

"administrator" and adding in its place "the Administrator"; 

i. In paragraph (a) (5) (iv), by adding after "97 .412 (b)" the 

words "of this chapter"; 
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j. In paragraph (a) (5) (v), by removing "97. 425, and" and 

adding in its place "and 97.425 of this chapter and", and by 

adding after "other provisions" the words "of subpart AAAAA of 

part 97 of this chapter"; 

k. In paragraph (a) (5) (vi), by removing "paragraphs 

(a) (5) (i) and (ii)" and adding in its place "paragraph 

(a) (5) (i) "; 

l. In paragraph (a) (6), by removing "in whole or in part, as 

appropriate,", by removing "described in paragraphs (a) (1) 

through (5)" and adding in its place "set forth in paragraphs 

(a) (1) through (4)", and by removing "the sources" and adding in 

its place "sources"; 

m. In paragraph (a) (7), by removing "a State" and adding in 

its place "the State"; 

n. In paragraph (b) (1), by adding "subpart BBBBB of" before 

"part 97"; 

o. By revising paragraph (b) (2); 

p. By redesignating paragraph (b) (3) as paragraph (b) (3) (i); 

in redesignated paragraph (b) (3) (i), by further redesignating 

paragraphs (i) through (v) as paragraphs (A) through (E); and in 

redesignated paragraph (b) (3) (i) (E), by further redesignating 

paragraphs (A) and (B) as paragraphs (1) and (2); 

q. In redesignated paragraph (b) (3) (i) introductory text, by 

removing "paragraph (b) (2)" and adding in its place "paragraph 

(b) (2) (i) or (ii) "; 
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r. In redesignated paragraph (b) (3) (i) (B), by adding "the" 

before "CSAPR NOx Ozone Season trading budget"; 

s. In redesignated paragraph (b) (3) (i) (E) (1), by removing 

"paragraph (b) ( 3) ( i) through ( i v)" and adding in its place 

"paragraphs (b) (3) (i) (A) through (D)"; 

t. In redesignated paragraph (b) (3) (i) (E) (2), by removing 

"paragraph (b) ( 3) (v) (A)" and adding in its place "paragraph 

(b) (3) (i) (E) (1) "; 

u. By adding a new paragraph (b) ( 3) ( ii) ; 

v. In paragraph (b) (4) introductory text, by removing 

"paragraph (b) ( 2)" and adding in its place "paragraph (b) ( 2) ( ii) 

or (iii)"; 

w. In paragraph (b) (4) (i), by removing"§§" and adding in 

its place "§", by adding after "chapter" the words "with regard 

to the State", and by removing "whenever" and adding in its place 

"wherever"; 

x. By revising paragraph (b) (4) (ii) introductory text; 

y. In paragraph (b) (4) (ii) (B), by revising the table; 

z. In paragraph (b) (5) introductory text, by removing 

"paragraph (b) ( 2)" and adding in its place "paragraph (b) ( 2) ( ii) 

or (iii)", by removing "in whole or in part, as appropriate,", 

and by removing "paragraphs (b) (1) through (4) of this section" 

and adding in its place "paragraphs (b) (1) through (4) of this 

section with regard to sources in the State but not sources in 

any Indian country within the borders of the State"; 
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aa. In paragraph (b) ( 5) ( i) , by removing "§§" and adding in 

its place "§", by adding after "chapter" the words "with regard 

to the State", and by removing "whenever" and adding in its place 

"wherever"; 

bb. By revising paragraph (b) (5) (ii) introductory text; 

cc. In paragraph (b) ( 5) ( ii) (B) , by removing "auction of 

CSAPR" and adding in its place "auctions of CSAPR", and by 

revising the table; 

dd. In paragraph (b) (5) (ii) (C), by removing "any control 

period" and adding in its place "any such control period"; 

ee. In paragraph (b) ( 5) (iii) , by adding a comma after "May 

adopt"; 

ff. In paragraph (b) ( 5) (v) , by adding after "97. 512 (b)" the 

words "of this chapter"; 

gg. In paragraph (b) ( 5) (vi) , by removing "97. 52 5, and" and 

adding in its place "and 97.525 of this chapter and", and by 

adding after "other provisions" the words "of subpart BBBBB of 

part 97 of this chapter"; 

hh. In paragraph (b) (5) (vii), by removing "paragraph 

(b) ( 5) ( i) through (v)" and adding in its place "paragraph 

(b) ( 5) ( i) or ( ii) of this section and paragraphs (b) ( 5) (iii) 

through (v)", by removing "paragraphs (5) (ii) (B) and (C)" and 

adding in its place "paragraphs (b) (5) (ii) (B) and (C)", and by 

removing "paragraphs (b) ( 5) ( ii) and (iii)" and adding in its 

place "paragraph (b) (5) (i) or (ii) "; 
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ii. In paragraph (b) (6), by removing "in whole or in part, 

as appropriate,", and by removing "paragraphs (b) (1) through (5)" 

and adding in its place "paragraphs (b) (1) through (4)"; and 

jj. In paragraph (b) (7), by removing "a State" and adding in 

its place "the State"; 

to read as follows: 

§ 52.38 What are the requirements of the Federal Implementation 

Plans (FIPs) for the Cross-State Air Pollution Rule (CSAPR) 

relating to emissions of nitrogen oxides? 

* * * * * 

(b) * * * 

(2) The provisions of subpart BBBBB of part 97 of this 

chapter apply to sources in each of the following States and 

Indian country located within the borders of such States with 

regard to emissions in the following years: 

(i) With regard to emissions in 2015 and 2016 only, Florida 

and South Carolina; 

(ii) With regard to emissions in 2015 and each subsequent 

year, Alabama, Arkansas, Georgia, Illinois, Indiana, Iowa, 

Kentucky, Louisiana, Maryland, Michigan, Mississippi, Missouri, 

New Jersey, New York, North Carolina, Ohio, Oklahoma, 

Pennsylvania, Tennessee, Texas, Virginia, West Virginia, and 

Wisconsin; and 

(iii) With regard to emissions in 2017 and each subsequent 

year, Kansas. 

7 

ED_000738_00002682-00007 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 

( 3) * * * 

(ii) Notwithstanding the provisions of paragraph (b) (1) of 

this section, a State other than Georgia listed in paragraph 

(b) (2) (ii) or (iii) of this section may adopt and include in a 

SIP revision, and the Administrator will approve, as CSAPR NOx 

Ozone Season allowance allocation provisions replacing the 

provisions in§ 97.511(a) of this chapter with regard to the 

State and the control period in 2018, a list of CSAPR NOx Ozone 

Season units and the amount of CSAPR NOx Ozone Season allowances 

allocated to each unit on such list, provided that the list of 

units and allocations meets the following requirements: 

(A) All of the units on the list must be units that are in 

the State and commenced commercial operation before January 1, 

2015; 

(B) The total amount of CSAPR NOx Ozone Season allowance 

allocations on the list must not exceed the amount, under 

§ 97.510(a) of this chapter for the State and the control period 

in 2018, of the CSAPR NOx Ozone Season trading budget minus the 

sum of the new unit set-aside and Indian country new unit set-

aside; 

(C) The list must be submitted electronically in a format 

specified by the Administrator; and 

(D) The SIP revision must not provide for any change in the 

units and allocations on the list after approval of the SIP 

revision by the Administrator and must not provide for any change 
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in any allocation determined and recorded by the Administrator 

under subpart BBBBB of part 97 of this chapter; 

(E) Provided that: 

(1) By November 15, 2016, the State must notify the 

Administrator electronically in a format specified by the 

Administrator of the State's intent to submit to the 

Administrator a complete SIP revision meeting the requirements of 

paragraphs (b) (3) (ii) (A) through (D) of this section by April 1, 

2017; and 

(2) The State must submit to the Administrator a complete 

SIP revision described in paragraph (b) ( 3) ( ii) (E) ( 1) of this 

section by April 1, 2017. 

( 4) * * * 

(ii) The State may adopt, as CSAPR NOx Ozone Season 

allowance allocation or auction provisions replacing the 

provisions in§§ 97.511(a) and (b) (1) and 97.512(a) of this 

chapter with regard to the State and the control period in 2017 

or any subsequent year or, for Kansas, 2019 or any subsequent 

year, any methodology under which the State or the permitting 

authority allocates or auctions CSAPR NOx Ozone Season allowances 

and may adopt, in addition to the definitions in§ 97.502 of this 

chapter, one or more definitions that shall apply only to terms 

as used in the adopted CSAPR NOx Ozone Season allowance 

allocation or auction provisions, if such methodology-

* * * * * 
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(B) * * * 

Year of the control period for Deadline for submission of 
which CSAPR NOx Ozone Season allocations or auction results 
allowances are allocated or to the Administrator 

auctioned 
2017 November 1, 2016. 
2018 November 1, 2016. 
2019 June 1, 2018. 
2020 June 1, 2018. 
2021 June 1, 2019. 
2022 June 1, 2019. 

2023 and any year thereafter June 1 of the fourth year 
before the year of the control 

period. 

* * * * 

( 5) * * * 

(ii) May adopt, as CSAPR NOx Ozone Season allowance 

allocation provisions replacing the provisions in§§ 97.511(a) 

and (b) (1) and 97.512(a) of this chapter with regard to the State 

and the control period in 2019 or any subsequent year or, for 

Georgia, 2017 or any subsequent year, any methodology under which 

the State or the permitting authority allocates or auctions CSAPR 

NOx Ozone Season allowances and that-

* * * * * 

(B) * * * 

Year of the control period for Deadline for submission of 
which CSAPR NOx Ozone Season allocations or auction results 
allowances are allocated or to the Administrator 

auctioned 
2017 November 1, 2016. 
2018 November 1, 2016. 
2019 June 1, 2018. 
2020 June 1, 2018. 
2021 June 1, 2019. 
2022 June 1, 2019. 
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2023 and any year thereafter 

* * * * 

June 1 of the fourth year 
before the year of the control 

period. 

§ 52.39 What are the requirements of the Federal Implementation 

Plans (FIPs) for the Cross-State Air Pollution Rule (CSAPR) 

relating to emissions of sulfur dioxide? 

6. Section 52.39 is amended: 

a. By revising the section heading as set forth above; 

b. In paragraph (d) ( 2) , by adding "the" before "CSAPR S02 

Group 1 trading budget"; 

c. In paragraph (d) (5) (i), by removing "paragraph (d) (1) 

through (4)" and adding in its place "paragraphs (d) (1) through 

(4)"; 

d. In paragraph (e) (1) introductory text, by adding after 

"with regard to" the words "the State and"; 

e. In paragraph (e) (1) (ii), by removing "auction of CSAPR" 

and adding in its place "auctions of CSAPR", and by removing in 

the table "administrator" and adding in its place "the 

Administrator"; 

f. In paragraph (f) introductory text, by removing "in whole 

or in part, as appropriate,", and by removing "paragraphs (a), 

(b) , (d) , and (e) of this section" and adding in its place 

"paragraphs (a) , (b) , (d) , and (e) of this section with regard to 

sources in the State but not sources in any Indian country within 
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the borders of the State"; 

g. In paragraph (f) (1) introductory text, by adding after 

"with regard to" the words "the State and", and by removing "and 

any subsequent year" and adding in its place "or any subsequent 

year"; 

h. In paragraph (f) (1) (i), by removing "for such control 

period" and adding in its place "for any such control period"; 

i. In paragraph (f) (1) (ii), by removing "auction of CSAPR" 

and adding in its place "auctions of CSAPR", and by removing in 

the table "administrator" and adding in its place "the 

Administrator"; 

j. In paragraph (f) (1) (iv), by removing "paragraphs 

(f) (2) (ii) and (iii)" and adding in its place "paragraphs 

(f) (1) (ii) and (iii)"; 

k. In paragraph (f) ( 4) , by adding after "97. 612 (b)" the 

words "of this chapter"; 

l. In paragraph (f) (5), by removing "97. 625, and" and adding 

in its place "and 97.625 of this chapter and", and by adding 

after "other provisions" the words "of subpart CCCCC of part 97 

of this chapter"; 

m. In paragraph (f) (6), by removing "hold an auction under 

paragraph (f) (1) (ii) and (iii)" and adding in its place "hold an 

auction under paragraph (f) (1) "; 

n. In paragraph (g) introductory text, by adding after "with 

regard to" the words "the State and"; 
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o. In paragraph (g) ( 2) , by adding "the" before "CSAPR S02 

Group 2 trading budget"; 

p. In paragraph (g) (5) (i), by removing "paragraph (g) (1) 

through (4)" and adding in its place "paragraphs (g) (1) through 

(4)"; 

q. In paragraph (h) (1) introductory text, by adding after 

"with regard to" the words "the State and", and by removing "and 

any subsequent year" and adding in its place "or any subsequent 

year"; 

r. In paragraph (h) ( 1) ( ii) , by removing "auction of CSAPR" 

and adding in its place "auctions of CSAPR", and by removing in 

the table "administrator" and adding in its place "the 

Administrator"; 

s. In paragraph (h) (2), by removing "hold an auction under 

paragraph (h) ( 1) ( ii) and (iii)" and adding in its place "hold an 

auction under paragraph (h) ( 1) "; 

t. In paragraph (i) introductory text, by removing "in whole 

or in part, as appropriate,", and by removing "paragraphs (a), 

(c) , (g) , and (h) of this section" and adding in its place 

"paragraphs (a), (c), (g), and (h) of this section with regard to 

sources in the State but not sources in any Indian country within 

the borders of the State"; 

u. In paragraph ( i) ( 1) introductory text, by adding after 

"with regard to" the words "the State and", and by removing "and 

any subsequent year" and adding in its place "or any subsequent 
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year"; 

v. In paragraph (i) (1) (ii), by removing "auction of CSAPR" 

and adding in its place "auctions of CSAPR", and by removing in 

the table "administrator" and adding in its place "the 

Administrator"; 

w. In paragraph ( i) ( 4) , by adding after "97. 712 (b)" the 

words "of this chapter"; 

x. In paragraph ( i) ( 5) , by removing "97. 7 2 5, and" and adding 

in its place "and 97.725 of this chapter and", and by adding 

after "other provisions" the words "of subpart DDDDD of part 97 

of this chapter"; 

y. In paragraph (i) (6), by removing "hold an auction under 

paragraphs (i) (1) (ii) and (iii)" and adding in its place "hold an 

auction under paragraph ( i) ( 1) "; 

z. In paragraph (j), by removing "in whole or in part, as 

appropriate,", by adding after "CSAPR Federal Implementation 

Plan" the words "set forth in paragraphs (a), (b), (d), and (e) 

of this section or paragraphs (a), (c), (g), and (h) of this 

section, as applicable", and by removing "paragraph (b) and (c)" 

and adding in its place "paragraph (b) or (c)"; and 

aa. In paragraph (k), by removing "a State" and adding in 

its place "the State". 

Subpart B-Alabama 

§ 52.54 [Amended] 
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7. Section 52.54 is amended in paragraph (b) (2) by removing 

"the" before "Alabama's SIP revision". 

Subpart K-Florida 

8. Section 52.540 is amended by adding a new paragraph (c) 

to read as follows: 

§ 52.540 Interstate pollutant transport provisions; What are 

the FIP requirements for decreases in emissions of nitrogen 

oxides? 

* * * * * 

(c) Notwithstanding paragraph (a) of this section, no source 

or unit located in the State of Florida or Indian country within 

the borders of the State shall be required under paragraph (a) of 

this section to comply with the requirements set forth under the 

CSAPR NOx Ozone Season Trading Program in subpart BBBBB of part 

97 of this chapter with regard to emissions after 2016. 

Subpart R-Kansas 

9. Section 52.882 is amended by revising paragraph (b) to 

read as follows: 

§ 52.882 Interstate pollutant transport provisions; What are 

the FIP requirements for decreases in emissions of nitrogen 

oxides? 

* * * * * 

(b) (1) The owner and operator of each source and each unit 

located in the State of Kansas and Indian country within the 
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borders of the State and for which requirements are set forth 

under the CSAPR NOx Ozone Season Trading Program in subpart BBBBB 

of part 97 of this chapter must comply with such requirements. 

The obligation to comply with such requirements with regard to 

sources and units in the State will be eliminated by the 

promulgation of an approval by the Administrator of a revision to 

Kansas' State Implementation Plan (SIP) as correcting the SIP's 

deficiency that is the basis for the CSAPR Federal Implementation 

Plan under§ 52.38(b), except to the extent the Administrator's 

approval is partial or conditional. The obligation to comply with 

such requirements with regard to sources and units located in 

Indian country within the borders of the State will not be 

eliminated by the promulgation of an approval by the 

Administrator of a revision to Kansas' SIP. 

(2) Notwithstanding the provisions of paragraph (b) (1) of 

this section, if, at the time of the approval of Kansas' SIP 

revision described in paragraph (b) (1) of this section, the 

Administrator has already started recording any allocations of 

CSAPR NOx Ozone Season allowances under subpart BBBBB of part 97 

of this chapter to units in the State for a control period in any 

year, the provisions of subpart BBBBB of part 97 of this chapter 

authorizing the Administrator to complete the allocation and 

recordation of CSAPR NOx Ozone Season allowances to units in the 

State for each such control period shall continue to apply, 

unless provided otherwise by such approval of the State's SIP 
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revision. 

Subpart X-Michigan 

§ 52.1187 [Amended] 

10. Section 52.1187 is amended in paragraph (c) (2) by 

removing "Maryland's SIP revision" and adding in its place 

"Michigan's SIP revision". 

Subpart PP-South Carolina 

11. Section 52.2140 is amended by adding a new paragraph 

(b) ( 3) to read as follows: 

§ 52.2140 Interstate pollutant transport provisions; What are 

the FIP requirements for decreases in emissions of nitrogen 

oxides? 

* * * * * 

(b) * * * 

(3) Notwithstanding paragraph (b) (1) of this section, no 

source or unit located in the State of South Carolina or Indian 

country within the borders of the State shall be required under 

paragraph (b) (1) of this section to comply with the requirements 

set forth under the CSAPR NOx Ozone Season Trading Program in 

subpart BBBBB of part 97 of this chapter with regard to emissions 

after 2016. 

PART 78-APPEAL PROCEDURES 

12. The authority citation for part 78 continues to read as 

follows: 
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Authority: 42 U.S.C. 7401, 7403, 7410, 7411, 7426, 7601, and 

7651, et seq. 

§§ 78.1 and 78.4 [Amended] 

13. Sections 78.1 and 78.4 are amended by removing "TR NOx" 

wherever it appears and adding in its place "CSAPR NOx", and by 

removing "TR S02" wherever it appears and adding in its place 

14. Section 78.1 is amended: 

a. In paragraph (a) (1), by adding after "part 97 of this 

chapter" the words "or State regulations approved under 

§ 52.38(a) (4) or (5) or (b) (4) or (5) of this chapter or 

§ 52.39 (e), (f), (h), or (i) of this chapter", and by adding a 

new third sentence at the end of the paragraph; 

b. By adding a new paragraph (b) (14) (viii); and 

c. In paragraphs (b) ( 16) ( ii) , (iii) , and (v) , by removing 

"S02 Group 1" and adding in its place "S02 Group 2"; 

to read as follows: 

§ 78.1 Purpose and scope. 

(a) (1) * * * All references in paragraph (b) of this 

section and in § 78.3 to subpart AAAAA of part 97 of this 

chapter, subpart BBBBB of part 97 of this chapter, subpart CCCCC 

of part 97 of this chapter, and subpart DDDDD of part 97 of this 

chapter shall be read to include the comparable provisions in 

State regulations approved under§ 52.38(a) (4) or (5) of this 
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chapter, § 52.38(b) (4) or (5) of this chapter, § 52.39(e) or (f) 

of this chapter, and§ 52.39(h) or (i) of this chapter, 

respectively. 

* * * * * 

(b) * * * 

( 14) * * * 

(viii) The determination of the tonnage equivalent of a 

CSAPR NOx Ozone Season allowance under§ 97.524(f) of this 

chapter. 

* * * * * 

§ 78.4 [Amended] 

15. Section 78.4 is amended in paragraph (a) (1) (i) by 

removing "a affected" and adding in its place "an affected", by 

adding "or" before "CSAPR S02 Group 2 unit", and by removing " 

or a unit for which a TR opt-in application is submitted and not 

withdrawn". 

PART 97-FEDERAL NOx BUDGET TRADING PROGRAM, CAIR NOx AND S02 

TRADING PROGRAMS, AND CSAPR NOx AND S02 TRADING PROGRAMS 

16. The heading of part 97 is revised to read as set forth 

above. 

17. The authority citation for part 97 continues to read as 

follows: 

Authority: 42 U.S.C. 7401, 7403, 7410, 7426, 7601, and 7651, 

et seq. 
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§§ 97.401 through 97.735 [Amended] 

18. Sections 97.401 through 97.735 are amended by removing 

"Transport Rule (TR)" wherever it appears and adding in its place 

"Cross-State Air Pollution Rule (CSAPR)", by removing "TR NOx" 

wherever it appears and adding in its place "CSAPR NOx", and by 

removing "TR S02" wherever it appears and adding in its place 

Subpart AAAAA-cSAPR NOx Annual Trading Program 

19. The heading of subpart AAAAA of part 97 is revised to 

read as set forth above. 

§ 97.402 [Amended] 

20. Section 97.402 is amended: 

a. By relocating all definitions beginning with "CSAPR" to 

their alphabetical locations in the list of definitions; 

b. In the definition of "Cogeneration system", by removing 

"steam turbine generator" and adding in its place "generator"; 

c. In the definition of "Commence commercial operation", in 

paragraph (2) introductory text, by adding after "defined in" the 

word "the"; 

d. In the definition of "CSAPR NOx Annual allowances held or 

hold TR N04 Annual allowances", by removing "TR NO/' and adding 

in its place "CSAPR NOx"; 

e. In the definition of "CSAPR 502 Group 2 Trading Program", 

by removing "52.39(a)" and adding in its place"§ 52.39(a)"; 
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f. In the definition of "Fossil fuel", by removing "§§" and 

adding in its place §"; 

g. In the definition of "Owner", by removing the paragraph 

designator "3)" and adding in its place the paragraph designator 

"(3)"; and 

h. In the definition of "Sequential use of energy", in 

paragraph (2), by adding after "from" the word "a". 

§ 97.404 [Amended] 

21. Section 97.404 is amended in paragraph (b) (2) (ii) by 

removing "paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (2) (i) If. 

§ 97.406 [Amended] 

22. Section 97.406 is amended in the heading of paragraph 

(c) (4) by adding "CSAPR NOx Annual" before "allowances". 

§ 97.410 State NOx Annual trading budgets, new unit set-asides, 

Indian country new unit set-asides, and variability limits. 

23. Section 97.410 is amended: 

a. By revising the heading as set forth above; 

b. By removing "NOx annual trading budget" wherever it 

appears and adding in its place "NOx Annual trading budget"; 

c. By removing "NOx annual new unit set-aside" wherever it 

appears and adding in its place "new unit set-aside"; 

d. By removing "NOx annual Indian country new unit set-

aside" wherever it appears and adding in its place "Indian 
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country new unit set-aside"; 

e. By removing "NOx annual variability limit" wherever it 

appears and adding in its place "variability limit"; 

f. In paragraph (a) introductory text, by removing "new unit-

set aside" and adding in its place "new unit set-aside"; 

g. By adding and reserving paragraphs (a) (11) (vi) and 

(a) (16) (vi); and 

h. in paragraph (c), by adding after "Each" the word 

"State", by removing "identified", and by removing "set aside" 

wherever it appears and adding in its place "set-aside". 

§ 97.411 [Amended] 

24. Section 97.411 is amended: 

a. In paragraphs (b) (1) (iii) and (b) (2) (iii), by adding 

after "November 30 of" the word "the"; 

b. In paragraph (c) (1) (ii), by removing"§ 52.38 (a) (3), (4), 

or (5)" and adding in its place"§ 52.38(a)(4) or (5)"; 

c. In paragraph (c) (5) (i) (B), by adding after "§ 52.38 (a) (4) 

or (5)" the words "of this chapter"; 

d. In paragraph (c) (5) (ii) introductory text, by removing 

"of this paragraph" and adding in its place "of this section"; 

e. In paragraph (c) (5) (ii) (B), by adding after 

"§ 52.38 (a) (4) or (5)" the words "of this chapter"; and 

f. In paragraph (c) (5) (iii), by removing "of this paragraph" 

and adding in its place "of this section". 

§ 97.412 [Amended] 
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25. Section 97.412 is amended: 

a. In paragraph (a) (2), by removing "§§" and adding in its 

place "§"; 

b. In paragraph (a) (4) (i), by removing "paragraph (a) (1) (i) 

through (iii)" and adding in its place "paragraphs (a) (1) (i) 

through (iii)"; 

c. In paragraph (a) ( 4) ( ii) , by adding after "paragraph 

(a) (4) (i)" the words "of this section"; 

d. In paragraph (a) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; 

e. In paragraph (b) ( 4) ( ii) , by adding after "paragraph 

(b) ( 4) ( i)" the words "of this section"; 

f. In paragraph (b) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; and 

g. In paragraph (b) (10) (ii), by adding after "§ 52.38 (a) (4) 

or (5)" the words "of this chapter". 

§ 97.421 [Amended] 

26. Section 97.421 is amended: 

a. In paragraphs (c), (d), and (e), by removing "period" and 

adding in its place "periods"; and 

b. In paragraph (j), by removing "the date" and adding in 

its place "the date 15 days after the date". 

§ 97.425 [Amended] 

27. Section 97.425 is amended: 
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a. In paragraph (b) (2) (iii) introductory text, by removing 

"paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (1) (ii) If; 

b. In paragraph (b) ( 2) (iii) (B) , by adding "the calculations 

incorporating" before "any adjustments"; 

c. In paragraph (b) ( 4) ( i) , by removing "the" before "them"; 

and 

d. In paragraph (b) (6) (iii) (B), by removing after 

"appropriate" the word "at". 

§ 97.426 [Amended] 

28. Section 97.426 is amended in paragraph (b) by removing 

"97.427, or 97.428" and adding in its place "§ 97.427, or 

§ 97.428". 

§ 97.428 [Amended] 

29. Section 97.428 is amended in paragraph (b) by removing 

"paragraph (a) (1)" and adding in its place "paragraph (a)". 

§ 97.430 [Amended] 

30. Section 97.430 is amended: 

a. In paragraph (b) introductory text, by adding after 

"operator" the words "of a CSAPR NOx Annual unit", by adding "the 

later of" before "the following dates" each time it appears, and 

by removing the final period and adding in its place a colon; 

b. By removing paragraphs (b) (1) and (b) (2) introductory 

text; 

24 

ED_000738_00002682-00024 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 

c. By redesignating paragraphs (b) (2) (i) and (ii) as 

paragraphs (b) ( 1) and ( 2) ; 

d. In redesignated paragraph (b) (2), by removing the final 

semicolon and adding in its place a period; 

e. In paragraph (b) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

f. In paragraph (b) ( 3) (iii) , by adding after "§ 7 5. 6 6" the 

words "of this chapter". 

§ 97.431 [Amended] 

31. Section 97.431 is amended in paragraph (d) (3) 

introductory text by removing "§§" and adding in its place "§". 

§ 97.434 [Amended] 

32. Section 97.434 is amended: 

a. In paragraph (b) by adding "the" before "requirements"; 

b. In paragraph (d) (1) introductory text, by removing "the 

CSAPR" and adding in its place "a CSAPR", and by adding "the 

later of" before the final colon; 

c. In paragraph (d) (1) (i), by removing "For a unit that 

commences commercial operation before July 1, 2014, the" and 

adding in its place "The"; and 

d. In paragraph (d) (1) (ii), by removing "For a unit that 

commences commercial operation on or after July 1, 2014, the" and 

adding in its place "The", and by removing ", unless that quarter 

is the third or fourth quarter of 2014, in which case reporting 
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shall commence in the quarter covering January 1, 2015 through 

March 31, 2015". 

Subpart BBBBB-cSAPR NOx Ozone Season Trading Program 

33. The heading of subpart BBBBB of part 97 is revised to 

read as set forth above. 

34. Section 97.502 is amended: 

a. By relocating all definitions beginning with "CSAPR" to 

their alphabetical locations in the list of definitions; 

b. In the definition of "Cogeneration system", by removing 

"steam turbine generator" and adding in its place "generator"; 

c. In the definition of "Commence commercial operation", in 

paragraph (2) introductory text, by adding after "defined in" the 

word "the"; 

d. By revising the definitions of "CSAPR NOx Ozone Season 

allowance" and "CSAPR NOx Ozone Season em~ss~ons limitation"; 

e. In the definitions of "CSAPR S02 Group 1 Trading Program" 

and "CSAPR S02 Group 2 Trading Program", by removing "52. 3 9 (a)" 

and adding in in its place"§ 52.39(a)"; 

f. In the definition of "Fossil fuel", by removing "§§" and 

adding in its place §"; 

g. In the definition of "Sequential use of energy", in 

paragraph (2), by adding after "from" the word "a"; and 

h. By adding, in alphabetical order, a new definition of 

"Tonnage equi valent"; 

to read as follows: 

26 

ED_000738_00002682-00026 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 

§ 97.502 Definitions. 

* * * * * 

CSAPR NOx Ozone Season allowance means a limited 

authorization under the CSAPR NOx Ozone Season Trading Program 

issued and allocated or auctioned to a CSAPR NOx Ozone Season 

unit in a State (or Indian country within the borders of such 

State) by the Administrator under this subpart, or by the State 

or permitting authority under a SIP revision approved by the 

Administrator under § 52. 3 8 (b) ( 3) , ( 4) , or ( 5) of this chapter, 

to emit either: 

(1) One ton of NOx in the State (or Indian country located 

within the borders of such State) during a control period of the 

specified calendar year for which the authorization is allocated 

or auctioned; or 

(2) As determined under§ 97.524(f), up to one ton of NOx in 

another State (or Indian country located within the borders of 

another State) or during a control period after the specified 

calendar year for which the authorization is allocated or 

auctioned. 

* * * * * 

CSAPR NOx Ozone Season em~ss~ons limitation means, for a 

CSAPR NOx Ozone Season source, the tonnage of NOx emissions 

authorized in a control period in a given year by the tonnage 

equivalent of CSAPR NOx Ozone Season allowances available for 
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deduction for the source under§ 97.524(a) for such control 

period. 

* * * * * 

Tonnage equivalent means, with regard to a specific 

individual CSAPR NOx Ozone Season allowance held or deducted for 

an identified purpose, the portion of one ton represented by the 

CSAPR NOx Ozone Season allowance as determined under§ 97.524(f) 

or, with regard to a specific group of CSAPR NOx Ozone Season 

allowances held or deducted for a common identified purpose, the 

unrounded sum of the tonnage equivalents of the individual CSAPR 

NOx Ozone Season allowances comprising the group. 

* * * * * 

§ 97.504 [Amended] 

35. Section 97.504 is amended in paragraph (b) (2) (ii) by 

removing "paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) ( 2) ( i) ", and by removing "TR NOX" and adding in its place 

"CSAPR NOx". 

36. Section 97.506 is amended: 

a. By revising paragraphs (c) (1) (i), (c) (2) (i) introductory 

text, and (c) (2) (v) (B); 

b. By redesignating paragraph (c) (3) (i) as paragraph 

(c) (3) (i) (A), and by revising the redesignated paragraph; 

c. By adding a new paragraph (c) (3) (i) (B); 

d. In the heading of paragraph (c) (4), by adding "CSAPR NOx 

Ozone Season" before "allowances"; and 
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e. By revising paragraph (c) (6) introductory text; 

to read as follows: 

§ 97.506 Standard requirements. 

* * * * * 

(c) * * * 

(1) * * * 

(i) As of the allowance transfer deadline for a control 

period in a given year, the owners and operators of each CSAPR 

NOx Ozone Season source and each CSAPR NOx Ozone Season unit at 

the source shall hold, in the source's compliance account, CSAPR 

NOx Ozone Season allowances available for deduction for such 

control period under§ 97.524(a) with a tonnage equivalent not 

less than the tons of total NOx emissions for such control period 

from all CSAPR NOx Ozone Season units at the source. 

* * * * * 

(2) * * * 

(i) If total NOx emissions during a control period in a 

given year from all CSAPR NOx Ozone Season units at CSAPR NOx 

Ozone Season sources in a State (and Indian country within the 

borders of such State) exceed the State assurance level, then the 

owners and operators of such sources and units in each group of 

one or more sources and units having a common designated 

representative for such control period, where the common 

designated representative's share of such NOx emissions during 

such control period exceeds the common designated 
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representative's assurance level for the State and such control 

period, shall hold (in the assurance account established for the 

owners and operators of such group) CSAPR NOx Ozone Season 

allowances available for deduction for such control period under 

§ 97.525(a) with a tonnage equivalent not less than two times the 

product (rounded to the nearest whole number), as determined by 

the Administrator in accordance with§ 97.525(b), of multiplying-

* * * * * 

(v) * * * 

(B) Each ton of the tonnage equivalent of CSAPR NOx Ozone 

Season allowances that the owners and operators fail to hold for 

such control period in accordance with paragraphs (c) (2) (i) 

through (iii) of this section and each day of such control period 

shall constitute a separate violation of this subpart and the 

Clean Air Act. 

( 3) * * * 

(i) (A) Except as provided in paragraph (c) (3) (i) (B) of this 

section, a CSAPR NOx Ozone Season unit shall be subject to the 

requirements under paragraph (c) (1) of this section for the 

control period starting on the later of May 1, 2015 or the 

deadline for meeting the unit's monitor certification 

requirements under§ 97.530(b) and for each control period 

thereafter. 

(B) A CSAPR NOx Ozone Season unit in the State of Kansas (or 

Indian country within the borders of the State) that is not a 
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CSAPR NOx Ozone Season unit in another State (or Indian country 

within the borders of another State) during any portion of a 

control period in 2015 or 2016 shall be subject to the 

requirements under paragraph (c) (1) of this section for the 

control period starting on the later of May 1, 2017 or the 

deadline for meeting the unit's monitor certification 

requirements under§ 97.530(b) and for each control period 

thereafter. 

* * * * * 

(6) Limited authorization. A CSAPR NOx Ozone Season 

allowance is a limited authorization to emit up to one ton of NOx 

during the control period in one year as determined under 

§ 97.524(f). Such authorization is limited in its use and 

duration as follows: 

* * * * * 

37. Section 97.510 is revised to read as follows: 

§ 97.510 State NOx Ozone Season trading budgets, new unit set-

asides, Indian country new unit set-asides, and variability 

limits. 

(a) The State NOx Ozone Season trading budgets, new unit set-

asides, and Indian country new unit set-asides for allocations of 

CSAPR NOx Ozone Season allowances for the control periods in 2015 

and thereafter are as follows: 

(1) Alabama. (i) The NOx Ozone Season trading budget for 
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2015 and 2016 is 31,746 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 635 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 9,979 tons. 

(v) The new unit set-aside for 2017 and thereafter is 205 

tons. 

(vi) [Reserved] 

(2) Arkansas. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 15,110 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 756 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 6,949 tons. 

(v) The new unit set-aside for 2017 and thereafter is 141 

tons. 

(vi) [Reserved] 

(3) Florida. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 28,644 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 544 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 29 tons. 

( i v) [Reserved] 

(v) [Reserved] 

(vi) [Reserved] 
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(4) Georgia. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 27,944 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 559 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 24,041 tons. 

(v) The new unit set-aside for 2017 and thereafter is 481 

tons. 

(vi) [Reserved] 

(5) Illinois. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 21,208 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,697 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 12,078 tons. 

(v) The new unit set-aside for 2017 and thereafter is 591 

tons. 

(vi) [Reserved] 

(6) Indiana. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 46,876 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,406 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 28,284 tons. 

(v) The new unit set-aside for 2017 and thereafter is 565 
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tons. 

(vi) [Reserved] 

(7) Iowa. (i) The NOx Ozone Season trading budget for 2015 

and 2016 is 16,532 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 314 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 17 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 8,351 tons. 

(v) The new unit set-aside for 2017 and thereafter is 411 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 8 tons. 

( 8) Kansas. ( i) [Reserved] 

( ii) [Reserved] 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 9,272 tons. 

(v) The new unit set-aside for 2017 and thereafter is 272 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 9 tons. 

( 9) Kentucky. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 36,167 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,447 tons. 
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(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 21,519 tons. 

(v) The new unit set-aside for 2017 and thereafter is 647 

tons. 

(vi) [Reserved] 

( 10) Louisiana. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 18,115 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 344 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 18 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 15,807 tons. 

(v) The new unit set-aside for 2017 and thereafter is 612 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 16 tons. 

(11) Maryland. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 7,179 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 144 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 4,026 tons. 

(v) The new unit set-aside for 2017 and thereafter is 485 

tons. 
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(vi) [Reserved] 

(12) Michigan. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 28,041 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 533 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 28 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 19,115 tons. 

(v) The new unit set-aside for 2017 and thereafter is 363 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 19 tons. 

(13) Mississippi. (i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 12,429 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 237 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 12 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 5,910 tons. 

(v) The new unit set-aside for 2017 and thereafter is 584 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 6 tons. 

(14) Missouri. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 22,788 tons. 

36 

ED_000738_00002682-00036 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 

(ii) The new unit set-aside for 2015 is 684 tons and for 

2016 is 1,367 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 15,323 tons. 

(v) The new unit set-aside for 2017 and thereafter is 314 

tons. 

(vi) [Reserved] 

(15) New Jersey. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 4,128 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 83 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 2,015 tons. 

(v) The new unit set-aside for 2017 and thereafter is 1,151 

tons. 

(vi) [Reserved] 

( 16) New York. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 10,369 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 197 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 10 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 4,450 tons. 

(v) The new unit set-aside for 2017 and thereafter is 89 
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tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 4 tons. 

( 17) North Carolina. ( i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 22,168 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,308 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 22 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 12,275 tons. 

(v) The new unit set-aside for 2017 and thereafter is 236 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 12 tons. 

(18) Ohio. (i) The NOx Ozone Season trading budget for 2015 

and 2016 is 41,284 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 826 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 16,660 tons. 

(v) The new unit set-aside for 2017 and thereafter is 337 

tons. 

(vi) [Reserved] 

( 19) Oklahoma. ( i) The NOx Ozone Season trading budget for 

2015 is 36,567 tons and for 2016 is 22,694 tons. 
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(ii) The new unit set-aside for 2015 is 731 tons and for 

2016 is 454 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 16,215 tons. 

(v) The new unit set-aside for 2017 and thereafter is 309 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 16 tons. 

(20) Pennsylvania. (i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 52,201 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,044 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 14,387 tons. 

(v) The new unit set-aside for 2017 and thereafter is 1,017 

tons. 

(vi) [Reserved] 

( 21) South Carolina. ( i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 13,909 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 264 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 14 tons. 

( i v) [Reserved] 

(v) [Reserved] 
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(vi) [Reserved] 

(22) Tennessee. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 14,908 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 298 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 5,481 tons. 

(v) The new unit set-aside for 2017 and thereafter is 109 

tons. 

(vi) [Reserved] 

(23) Texas. (i) The NOx Ozone Season trading budget for 2015 

and 2016 is 65,560 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 2,556 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 66 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 58,002 tons. 

(v) The new unit set-aside for 2017 and thereafter is 2,852 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 58 tons. 

( 2 4) Virginia. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 14,452 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 723 tons. 

(iii) [Reserved] 
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(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 6,818 tons. 

(v) The new unit set-aside for 2017 and thereafter is 1,844 

tons. 

(vi) [Reserved] 

(25) West Virginia. (i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 25,283 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,264 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 13,390 tons. 

(v) The new unit set-aside for 2017 and thereafter is 268 

tons. 

(vi) [Reserved] 

( 2 6) Wisconsin. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 14,784 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 872 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 15 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 5,561 tons. 

(v) The new unit set-aside for 2017 and thereafter is 115 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 6 tons. 
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(b) The States' variability limits for the State NOx Ozone 

Season trading budgets for the control periods in 2017 and 

thereafter are as follows: 

(1) The variability limit for Alabama is 2,096 tons. 

(2) The variability limit for Arkansas is 1,459 tons. 

( 3) [Reserved] 

(4) The variability limit for Georgia is 5,049 tons. 

(5) The variability limit for Illinois is 2,536 tons. 

(6) The variability limit for Indiana is 5,940 tons. 

(7) The variability limit for Iowa is 1,754 tons. 

(8) The variability limit for Kansas is 1,947 tons. 

(9) The variability limit for Kentucky is 4,519 tons. 

(10) The variability limit for Louisiana is 3,319 tons. 

(11) The variability limit for Maryland is 845 tons. 

(12) The variability limit for Michigan is 4,014 tons. 

(13) The variability limit for Mississippi is 1,241 tons. 

(14) The variability limit for Missouri is 3,218 tons. 

(15) The variability limit for New Jersey is 423 tons. 

(16) The variability limit for New York is 935 tons. 

(17) The variability limit for North Carolina is 2,578 tons. 

(18) The variability limit for Ohio is 3,499 tons. 

(19) The variability limit for Oklahoma is 3,405 tons. 

(20) The variability limit for Pennsylvania is 3,021 tons. 

( 21) [Reserved] 

(22) The variability limit for Tennessee is 1,151 tons. 
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( 2 3) The variability limit for Texas is 12,180 tons. 

( 2 4) The variability limit for Virginia is 1,432 tons. 

( 2 5) The variability limit for West Virginia is 2,812 tons. 

( 2 6) The variability limit for Wisconsin is 1,168 tons. 

(c) Each State NOx Ozone Season trading budget in this 

section includes any tons in a new unit set-aside or Indian 

country new unit set-aside, but does not include any tons in a 

variability limit. 

38. Section 97.511 is amended: 

a. In paragraphs (b) (1) (iii) and (b) (2) (iii), by adding 

after "August 31 of" the word "the"; 

b. In paragraph (b) (2) (iv) (B), by adding a paragraph break 

after the end of the second sentence and before the paragraph 

designator "(v)" for the following paragraph (b) (2) (v); 

c. In paragraph (c) (1) (ii), by removing"§ 52.38 (b) (3), (4), 

or (5)" and adding in its place"§ 52.38(b) (4) or (5)", and by 

removing "January 1" and adding in its place "May 1"; 

d. By revising paragraph (c) (3); 

e. In paragraph (c) (5) (i) (B), by adding after "§ 52.38 (b) (4) 

or (5)" the words "of this chapter"; 

f. In paragraph (c) (5) (ii) introductory text, by removing 

"of this paragraph" and adding in its place "of this section"; 

g. In paragraph (c) (5) (ii) (B), by adding after 

"§ 52.38 (b) (4) or (5)" the words "of this chapter"; and 

h. In paragraph (c) (5) (iii), by removing "of this paragraph" 
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and adding in its place "of this section"; 

to read as follows: 

§ 97.511 Timing requirements for CSAPR NOx Ozone Season 

allowance allocations. 

* * * * * 

(c) * * * 

(3) If the Administrator already recorded such CSAPR NOx 

Ozone Season allowances under§ 97.521 and if the Administrator 

makes the determination under paragraph (c) (1) of this section 

before making deductions for the source that includes such 

recipient under§ 97.524(b) for such control period, then the 

Administrator will deduct from the account in which such CSAPR 

NOx Ozone Season allowances were recorded CSAPR NOx Ozone Season 

allowances allocated for the same or a prior control period until 

the tonnage equivalent of the CSAPR NOx Ozone Season allowances 

deducted under this paragraph equals or exceeds the tonnage 

equivalent of such already recorded CSAPR NOx Ozone Season 

allowances, making all such deductions in whole CSAPR NOx Ozone 

Season allowances. The authorized account representative shall 

ensure that there are CSAPR NOx Ozone Season allowances in such 

account with a tonnage equivalent sufficient for completion of 

the deduction. 

* * * * * 

39. Section 97.512 is amended: 

a. By revising paragraph (a) introductory text; 
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b. In paragraph (a) (4) (i), by removing "paragraph (a) (1) (i) 

through (iii)" and adding in its place "paragraphs (a) (1) (i) 

through (iii)"; 

c. In paragraph (a) (2), by removing "§§" and adding in its 

place "§"; 

d. In paragraph (a) (4) (ii), by adding after "paragraph 

(a) (4) (i)" the words "of this section"; 

e. In paragraph (a) ( 9) (i), by adding after "August 31 of" 

the word "the"; 

f. By revising paragraph (b) introductory text; 

g. In paragraph (b) ( 4) ( ii) , by adding after "paragraph 

(b) ( 4) ( i)" the words "of this section"; 

h. In paragraph (b) ( 9) ( i) , by adding after "August 31 of" 

the word "the"; and 

i. In paragraph (b) (10) (ii), by adding after "§ 52.38 (b) (4) 

or (5)" the words "of this chapter"; 

to read as follows: 

§ 97.512 CSAPR NOx Ozone Season allowance allocations to new 

units. 

(a) For each control period in 2015 and thereafter and for 

the CSAPR NOx Ozone Season units in each State for which a new 

unit set-aside is set forth in§ 97.510 for that control period, 

the Administrator will allocate CSAPR NOx Ozone Season allowances 

to the CSAPR NOx Ozone Season units as follows: 

* * * * * 
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(b) For each control period in 2015 and thereafter and for 

the CSAPR NOx Ozone Season units located in Indian country within 

the borders of each State for which an Indian country new unit 

set-aside is set forth in§ 97.510 for that control period, the 

Administrator will allocate CSAPR NOx Ozone Season allowances to 

the CSAPR NOx Ozone Season units as follows: 

* * * * * 

40. Section 97.521 is amended: 

a. In paragraph (b) introductory text, by removing 

"§ 52.38 (b) (3) (i) through (iv)" and adding in its place 

"§ 52.38 (b) (3) (i) (A) through (D)"; 

b. By redesignating paragraph (c) as paragraph (c) (1), and 

by revising the redesignated paragraph; 

c. By adding a new paragraph (c) ( 2) ; 

d. By revising paragraphs (d) and (e); and 

e. in paragraph (j), by removing "the date" and adding in 

its place "the date 15 days after the date"; 

to read as follows: 

§ 97.521 Recordation of CSAPR NOx Ozone Season allowance 

allocations and auction results. 

* * * * * 

(c) (1) By December 1, 2016, the Administrator will record in 

each CSAPR NOx Ozone Season source's compliance account the CSAPR 

NOx Ozone Season allowances allocated to the CSAPR NOx Ozone 
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Season units at the source, or in each appropriate Allowance 

Management System account the CSAPR NOx Ozone Season allowances 

auctioned to CSAPR NOx Ozone Season units, in accordance with 

§ 97.511(a), or with a SIP revision approved under§ 52.38(b) (4) 

or (5) of this chapter, for the control period in 2017 or, for 

such sources in Georgia, the control periods in 2017 and 2018. 

(2) For the CSAPR NOx Ozone Season sources not in Georgia, 

by December 1, 2016, the Administrator will record in each such 

source's compliance account the CSAPR NOx Ozone Season allowances 

allocated to the CSAPR NOx Ozone Season units at the source in 

accordance with§ 97.511(a) for the control period in 2018, 

unless the State in which the source is located notifies the 

Administrator in writing by November 15, 2016 of the State's 

intent to submit to the Administrator a complete SIP revision by 

April 1, 2017 meeting the requirements of § 52.38 (b) (3) (ii) (A) 

through (D) of this chapter. 

(A) If the State does not submit to the Administrator by 

April 1, 2017 such complete SIP revision, the Administrator will 

record by April 15, 2017 in each CSAPR NOx Ozone Season source's 

compliance account the CSAPR NOx Ozone Season allowances 

allocated to the CSAPR NOx Ozone Season units at the source in 

accordance with§ 97.511(a) for the control period in 2018. 

(B) If the State submits to the Administrator by April 1, 

2017 and the Administrator approves by October 1, 2017 such 

complete SIP revision, the Administrator will record by October 
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1, 2017 in each CSAPR NOx Ozone Season source's compliance 

account the CSAPR NOx Ozone Season allowances allocated to the 

CSAPR NOx Ozone Season units at the source as provided in such 

approved, complete SIP revision for the control period in 2018. 

(C) If the State submits to the Administrator by April 1, 

2017 and the Administrator does not approve by October 1, 2017 

such complete SIP revision, the Administrator will record by 

October 1, 2017 in each CSAPR NOx Ozone Season source's 

compliance account the CSAPR NOx Ozone Season allowances 

allocated to the CSAPR NOx Ozone Season units at the source in 

accordance with§ 97.511(a) for the control period in 2018. 

(d) By July 1, 2018, the Administrator will record in each 

CSAPR NOx Ozone Season source's compliance account the CSAPR NOx 

Ozone Season allowances allocated to the CSAPR NOx Ozone Season 

units at the source, or in each appropriate Allowance Management 

System account the CSAPR NOx Ozone Season allowances auctioned to 

CSAPR NOx Ozone Season units, in accordance with§ 97.511(a), or 

with a SIP revision approved under§ 52.38(b) (4) or (5) of this 

chapter, for the control periods in 2019 and 2020. 

(e) By July 1, 2019, the Administrator will record in each 

CSAPR NOx Ozone Season source's compliance account the CSAPR NOx 

Ozone Season allowances allocated to the CSAPR NOx Ozone Season 

units at the source, or in each appropriate Allowance Management 

System account the CSAPR NOx Ozone Season allowances auctioned to 

CSAPR NOx Ozone Season units, in accordance with§ 97.511(a), or 
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with a SIP revision approved under§ 52.38(b) (4) or (5) of this 

chapter, for the control periods in 2021 and 2022. 

* * * * * 

41. Section 97.524 is amended: 

a. By revising paragraphs (b) introductory text, (b) (1)' 

(c) ( 2) introductory text, and (c) (2) (i) and ( ii) ; 

b. By adding new paragraphs (c) ( 2) (iii) through (v) ; 

c. By revising paragraph (d) ; and 

d. By adding a new paragraph (f) ; 

to read as follows: 

§ 97.524 Compliance with CSAPR NOx Ozone Season emissions 

limitation. 

* * * * * 

(b) Deductions for compliance. After the recordation, in 

accordance with §97.523, of CSAPR NOx Ozone Season allowance 

transfers submitted by the allowance transfer deadline for a 

control period in a given year, the Administrator will deduct 

from each source's compliance account CSAPR NOx Ozone Season 

allowances available under paragraph (a) of this section in order 

to determine whether the source meets the CSAPR NOx Ozone Season 

emissions limitation for such control period, making all such 

deductions in whole CSAPR NOx Ozone Season allowances, as 

follows: 

(1) Until the tonnage equivalent of the CSAPR NOx Ozone 
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Season allowances deducted equals or exceeds the number of tons 

of total NOx emissions from all CSAPR NOx Ozone Season units at 

the source for such control period; or 

* * * * * 

(c) * * * 

(2) Default order of deductions. The Administrator will 

deduct CSAPR NOx Ozone Season allowances under paragraph (b) or 

(d) of this section from the source's compliance account in 

accordance with a complete request under paragraph (c) (1) of this 

section or, in the absence of such request or in the case of 

identification of an insufficient amount of CSAPR NOx Ozone 

Season allowances in such request, in the following order: 

(i) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (1) of this section to have a tonnage equivalent of 

one ton per allowance that were allocated or auctioned from the 

NOx Ozone Season trading budget for the State within whose 

borders the source is located to the units at the source and were 

not transferred out of the compliance account, in the order of 

recordation; 

(ii) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (1) of this section to have a tonnage equivalent of 

one ton per allowance that were not allocated or auctioned from 

the NOx Ozone Season trading budget for the State within whose 

borders the source is located to any unit at the source and were 

transferred to and recorded in the compliance account pursuant to 
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this subpart, in the order of recordation; 

(iii) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (2) of this section to have a tonnage equivalent of 

four tenths of one ton per allowance, in the order of 

recordation; 

(iv) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (3) of this section to have a tonnage equivalent of 

one fourth of one ton per allowance that were allocated or 

auctioned from the NOx Ozone Season trading budget for the State 

within whose borders the source is located to the units at the 

source and were not transferred out of the compliance account, in 

the order of recordation; and 

(v) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (3) of this section to have a tonnage equivalent of 

one fourth of one ton per allowance that were not allocated or 

auctioned from the NOx Ozone Season trading budget for the State 

within whose borders the source is located to any unit at the 

source and were transferred to and recorded in the compliance 

account pursuant to this subpart, in the order of recordation. 

(d) Deductions for excess emissions. After making the 

deductions for compliance under paragraph (b) of this section for 

a control period in a year in which the CSAPR NOx Ozone Season 

source has excess emissions, the Administrator will deduct from 

the source's compliance account CSAPR NOx Ozone Season allowances 

allocated for a control period in a prior year or the control 
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period in the year of the excess emissions or in the immediately 

following year, making all such deductions in whole CSAPR NOx 

Ozone Season allowances, until the tonnage equivalent of the 

CSAPR NOx Ozone Season allowances deducted under this paragraph 

equals or exceeds two times the number of tons of the source's 

excess emissions. 

* * * * * 

(f) Tonnage equivalents of CSAPR NOx Ozone Season 

allowances. Where a determination is needed of the tonnage 

equivalent of a CSAPR NOx Ozone Season allowance held or deducted 

under any provision of§ 97.506(c), § 97.511(c), § 97.524, 

§ 97.525, § 97.527, or§ 97.528 relating to the holding or 

deduction of CSAPR NOx Ozone Season allowances, the Administrator 

will make the determination as follows, provided that 

notwithstanding any such determination the CSAPR NOx Ozone Season 

allowance remains subject to the limitations in§ 97.506(c) (6): 

(1) Except as provided under paragraph (f) (2) or (f) (3) of 

this section, the tonnage equivalent of each CSAPR NOx Ozone 

Season allowance shall be one ton per allowance. 

(2) Where a CSAPR NOx Ozone Season allowance has been 

allocated or auctioned for a control period in 2017 or a 

subsequent year from the NOx Ozone Season trading budget for 

Georgia, and where the CSAPR NOx Ozone Season allowance is held 

or deducted for any purpose related to emissions from a CSAPR NOx 

Ozone Season unit in another State (or Indian country within the 
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borders of another State) or for the purpose of correcting an 

allocation or recordation error affecting a CSAPR NOx Ozone 

Season unit in another State (or Indian country within the 

borders of another State), the tonnage equivalent of the CSAPR 

NOx Ozone Season allowance shall be four tenths of one ton per 

allowance. 

(3) Where a CSAPR NOx Ozone Season allowance has been 

allocated or auctioned for a control period in 2015 or 2016, and 

where the CSAPR NOx Ozone Season allowance is held or deducted 

for any purpose related to emissions from a CSAPR NOx Ozone 

Season unit in any State except Georgia (or Indian country within 

the borders of such a State) in a control period in 2017 or a 

subsequent year or for the purpose of correcting an allocation or 

recordation error affecting a CSAPR NOx Ozone Season unit in any 

State except Georgia (or Indian country within the borders of 

such a State) for a control period in 2017 or a subsequent year, 

the tonnage equivalent of the CSAPR NOx Ozone Season allowance 

shall be one fourth of one ton per allowance. 

(4) The Administrator will determine the year of the 

compliance period for which a CSAPR NOx Ozone Season allowance 

was allocated or auctioned and the State from whose NOx Ozone 

Season trading budget the CSAPR NOx Ozone Season allowance was 

allocated or auctioned based on the records maintained in the 

Allowance Management System. 

42. Section 97.525 is amended: 
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a. By revising paragraphs (b) introductory text and 

(b) (2) (ii); 

b. In paragraph (b) (2) (iii) introductory text, by removing 

"paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (1) (ii) If; 

c. In paragraph (b) ( 2) (iii) (B) , by adding "the calculations 

incorporating" before "any adjustments"; and 

d. By revising paragraphs (b) (4) (i), (b) (5), (b) (6) 

introductory text, (b) (6) (i) and (ii), (b) (6) (iii) introductory 

text, and (b) (6) (iii) (A) and (B); 

to read as follows: 

§ 97.525 Compliance with CSAPR NOx Ozone Season assurance 

provisions. 

* * * * * 

(b) Deductions for compliance. The Administrator will deduct 

CSAPR NOx Ozone Season allowances available under paragraph (a) 

of this section for compliance with the CSAPR NOx Ozone Season 

assurance provisions for a State for a control period in a given 

year in accordance with the following procedures, making all such 

deductions in whole CSAPR NOx Ozone Season allowances: 

* * * * * 

( 2) * * * 

(ii) By August 1 immediately after the promulgation of such 

notice, the Administrator will calculate, for each such State 
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(and Indian country within the borders of such State) and such 

control period and each common designated representative for such 

control period for a group of one or more CSAPR NOx Ozone Season 

sources and units in the State (and Indian country within the 

borders of such State), the common designated representative's 

share of the total NOx emissions from all CSAPR NOx Ozone Season 

units at CSAPR NOx Ozone Season sources in the State (and Indian 

country within the borders of such State), the common designated 

representative's assurance level, and the tonnage equivalent (if 

any) of CSAPR NOx Ozone Season allowances that the owners and 

operators of such group of sources and units must hold in 

accordance with the calculation formula in § 97.506 (c) (2) (i) and 

will promulgate a notice of data availability of the results of 

these calculations. 

* * * * * 

( 4) * * * 

(i) As of midnight of November 1 immediately after the 

promulgation of each notice of data availability required in 

paragraph (b) ( 2) (iii) (B) of this section, the owners and 

operators described in paragraph (b) (3) of this section shall 

hold in the assurance account established for them and for the 

appropriate CSAPR NOx Ozone Season sources, CSAPR NOx Ozone 

Season units, and State (and Indian country within the borders of 

such State) under paragraph (b) (3) of this section CSAPR NOx 

Ozone Season allowances, available for deduction under paragraph 
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(a) of this section, with a total tonnage equivalent not less 

than the tonnage equivalent such owners and operators are 

required to hold with regard to such sources, units and State 

(and Indian country within the borders of such State) as 

calculated by the Administrator and referenced in such notice. 

* * * * * 

(5) After November 1 (or the date described in paragraph 

(b) (4) (ii) of this section) immediately after the promulgation of 

each notice of data availability required in paragraph 

(b) ( 2) (iii) (B) of this section and after the recordation, in 

accordance with§ 97.523, of CSAPR NOx Ozone Season allowance 

transfers submitted by midnight of such date, the Administrator 

will determine whether the owners and operators described in 

paragraph (b) (3) of this section hold, in the assurance account 

for the appropriate CSAPR NOx Ozone Season sources, CSAPR NOx 

Ozone Season units, and State (and Indian country within the 

borders of such State) established under paragraph (b) (3) of this 

section, CSAPR NOx Ozone Season allowances available under 

paragraph (a) of this section with the tonnage equivalent that 

the owners and operators are required to hold with regard to such 

sources, units, and State (and Indian country within the borders 

of such State) as calculated by the Administrator and referenced 

in the notice required in paragraph (b) (2) (iii) (B) of this 

section. 

(6) Notwithstanding any other provision of this subpart and 
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any revision, made by or submitted to the Administrator after the 

promulgation of the notice of data availability required in 

paragraph (b) (2) (iii) (B) of this section for a control period in 

a given year, of any data used in making the calculations 

referenced in such notice, the tonnage equivalents of CSAPR NOx 

Ozone Season allowances that the owners and operators are 

required to hold in accordance with § 97.506 (c) (2) (i) for such 

control period shall continue to be such tonnage equivalents as 

calculated by the Administrator and referenced in such notice 

required in paragraph (b) (2) (iii) (B) of this section, except as 

follows: 

(i) If any such data are revised by the Administrator as a 

result of a decision in or settlement of litigation concerning 

such data on appeal under part 78 of this chapter of such notice, 

or on appeal under section 307 of the Clean Air Act of a decision 

rendered under part 78 of this chapter on appeal of such notice, 

then the Administrator will use the data as so revised to 

recalculate the tonnage equivalents of CSAPR NOx Ozone Season 

allowances that owners and operators are required to hold in 

accordance with the calculation formula in § 97.506 (c) (2) (i) for 

such control period with regard to the CSAPR NOx Ozone Season 

sources, CSAPR NOx Ozone Season units, and State (and Indian 

country within the borders of such State) involved, provided that 

such litigation under part 78 of this chapter, or the proceeding 

under part 78 of this chapter that resulted in the decision 
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appealed in such litigation under section 307 of the Clean Air 

Act, was initiated no later than 30 days after promulgation of 

such notice required in paragraph (b) (2) (iii) (B) of this section. 

(ii) If any such data are revised by the owners and 

operators of a CSAPR NOx Ozone Season source and CSAPR NOx Ozone 

Season unit whose designated representative submitted such data 

under paragraph (b) ( 2) ( i) of this section, as a result of a 

decision in or settlement of litigation concerning such 

submission, then the Administrator will use the data as so 

revised to recalculate the tonnage equivalents of CSAPR NOx Ozone 

Season allowances that owners and operators are required to hold 

in accordance with the calculation formula in § 97.506 (c) (2) (i) 

for such control period with regard to the CSAPR NOx Ozone Season 

sources, CSAPR NOx Ozone Season units, and State (and Indian 

country within the borders of such State) involved, provided that 

such litigation was initiated no later than 30 days after 

promulgation of such notice required in paragraph (b) (2) (iii) (B) 

of this section. 

(iii) If the revised data are used to recalculate, in 

accordance with paragraphs (b) ( 6) ( i) and ( ii) of this section, 

the tonnage equivalent of CSAPR NOx Ozone Season allowances that 

the owners and operators are required to hold for such control 

period with regard to the CSAPR NOx Ozone Season sources, CSAPR 

NOx Ozone Season units, and State (and Indian country within the 

borders of such State) involved-
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(A) Where the tonnage equivalent of CSAPR NOx Ozone Season 

allowances that the owners and operators are required to hold 

increases as a result of the use of all such revised data, the 

Administrator will establish a new, reasonable deadline on which 

the owners and operators shall hold CSAPR NOx Ozone Season 

allowances with the additional tonnage equivalent in the 

assurance account established by the Administrator for the 

appropriate CSAPR NOx Ozone Season sources, CSAPR NOx Ozone 

Season units, and State (and Indian country within the borders of 

such State) under paragraph (b) (3) of this section. The owners' 

and operators' failure to hold such additional tonnage 

equivalent, as required, before the new deadline shall not be a 

violation of the Clean Air Act. The owners' and operators' 

failure to hold such additional tonnage equivalent, as required, 

as of the new deadline shall be a violation of the Clean Air Act. 

Each ton of the tonnage equivalent of CSAPR NOx Ozone Season 

allowances that the owners and operators fail to hold as required 

as of the new deadline, and each day in such control period, 

shall be a separate violation of the Clean Air Act. 

(B) For the owners and operators for which the tonnage 

equivalent of CSAPR NOx Ozone Season allowances required to be 

held decreases as a result of the use of all such revised data, 

the Administrator will record, in all accounts from which CSAPR 

NOx Ozone Season allowances were transferred by such owners and 

operators for such control period to the assurance account 
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established by the Administrator for the appropriate CSAPR NOx 

Ozone Season sources, CSAPR NOx Ozone Season units, and State 

(and Indian country within the borders of such State) under 

paragraph (b) (3) of this section, a total amount of the CSAPR NOx 

Ozone Season allowances held in such assurance account that the 

Administrator determines may be transferred from such assurance 

account without causing the tonnage equivalent of the CSAPR NOx 

Ozone Season allowances held by such owners and operators in such 

assurance account to fall below the tonnage equivalent required 

to be held by such owners and operators in such assurance 

account, making any transfers in whole CSAPR NOx Ozone Season 

allowances. If CSAPR NOx Ozone Season allowances were transferred 

to such assurance account from more than one account, the tonnage 

equivalent of CSAPR NOx Ozone Season allowances recorded in each 

such transferor account will be in proportion to the percentage 

of the total tonnage equivalent of CSAPR NOx Ozone Season 

allowances transferred to such assurance account for such control 

period from such transferor account. 

* * * * * 

§ 97.528 [Amended] 

43. Section 97.528 is amended in paragraph (b) by removing 

"paragraph (a) (1)" and adding in its place "paragraph (a)". 

44. Section 97.530 is amended: 

a. By revising paragraphs (b) introductory text and (b) (1) 

through (3); 
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b. In paragraph (b) (4) introductory text, by removing "§§" 

and adding in its place "§"; and 

c. In paragraph (b) ( 4) (iii) , by adding after "§ 7 5. 6 6" the 

words "of this chapter"; 

to read as follows: 

§ 97.530 General monitoring, recordkeeping, and reporting 

requirements. 

* * * * * 

(b) Compliance deadlines. Except as provided in paragraph 

(e) of this section, the owner or operator of a CSAPR NOx Ozone 

Season unit shall meet the monitoring system certification and 

other requirements of paragraphs (a) (1) and (2) of this section 

on or before the latest of the following dates and shall record, 

report, and quality-assure the data from the monitoring systems 

under paragraph (a) (1) of this section on and after the latest of 

the following dates: 

(1) (i) For a unit other than a unit described in paragraph 

(b) (1) (ii) of this section, May 1, 2015; or 

(ii) For a unit in the State of Kansas (or Indian country 

within the borders of the State) that is not a CSAPR NOx Ozone 

Season unit in another State (or Indian country within the 

borders of another State) during any portion of a control period 

in 2015 or 2016, May 1, 2017; 

(2) 180 calendar days after the date on which the unit 

commences commercial operation; or 
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(3) Where data for the unit is reported on a control period 

basis under § 97.534 (d) (2) (ii) (B), and where the compliance date 

under paragraph (b) (2) of this section is not in a month from May 

through September, May 1 immediately after the compliance date 

under paragraph (b) ( 2) of this section. 

* * * * * 

§ 97.531 [Amended] 

45. Section 97.531 is amended: 

a. In paragraph (d) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

b. By redesignating paragraphs (d) (3) (v) (A) (1) through (5) 

as paragraphs (d) (3) (v) (A) (1) through (5). 

46. Section 97.534 is amended: 

a. In paragraph (b), by adding "the" before "requirements"; 

b. By revising paragraphs (d) (1) and (2); 

c. By redesignating paragraph (d) (6) as paragraph 

(d) (5) (ii); and 

d. In paragraph (e) (3), by removing "paragraph (d) (2) (ii)" 

and adding in its place "paragraph (d) (2) (ii) (B)"; 

to read as follows: 

§ 97.534 Recordkeeping and reporting. 

* * * * * 

(d) * * * 

(1) The designated representative shall report the NOx mass 
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emissions data and heat input data for a CSAPR NOx Ozone Season 

unit, in an electronic quarterly report in a format prescribed by 

the Administrator, for each calendar quarter indicated under 

paragraph (d) (2) of this section beginning with the latest of: 

(i) (A) For a unit other than a unit described in paragraph 

(d) (1) (i) (B) of this section, the calendar quarter covering May 

1, 2015 through June 30, 2015; or 

(B) For a unit in the State of Kansas (or Indian country 

within the borders of the State) that is not a CSAPR NOx Ozone 

Season unit in another State (or Indian country within the 

borders of another State) during any portion of a control period 

in 2015 or 2016, the calendar quarter covering May 1, 2017 

through June 30, 2017; 

(ii) The calendar quarter corresponding to the earlier of 

the date of provisional certification or the applicable deadline 

for initial certification under§ 97.530(b); or 

(iii) For a unit that reports on a control period basis 

under paragraph (d) (2) (ii) (B) of this section, if the calendar 

quarter under paragraph (d) ( 1) ( ii) of this section does not 

include a month from May through September, the calendar quarter 

covering May 1 through June 30 immediately after the calendar 

quarter under paragraph (d) ( 1) ( ii) of this section. 

(2) (i) If a CSAPR NOx Ozone Season unit is subject to the 

Acid Rain Program or a CSAPR NOx Annual emissions limitation or 

if the owner or operator of such unit chooses to report on an 
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annual basis under this subpart, then the designated 

representative shall meet the requirements of subpart H of part 

75 of this chapter (concerning monitoring of NOx mass emissions) 

for such unit for the entire year and report the NOx mass 

emissions data and heat input data for such unit for the entire 

year. 

(ii) If a CSAPR NOx Ozone Season unit is not subject to the 

Acid Rain Program or a CSAPR NOx Annual emissions limitation, 

then the designated representative shall either: 

(A) Meet the requirements of subpart H of part 75 of this 

chapter for such unit for the entire year and report the NOx mass 

emissions data and heat input data for such unit for the entire 

year in accordance with paragraph (d) ( 2) ( i) of this section; or 

(B) Meet the requirements of subpart H of part 75 of this 

chapter (including the requirements in§ 75.74(c) of this 

chapter) for such unit for the control period and report the NOx 

mass emissions data and heat input data (including the data 

described in§ 75.74(c) (6) of this chapter) for such unit only 

for the control period of each year. 

* * * * * 

Subpart CCCCC-cSAPR 802 Group 1 Trading Program 

47. The heading of subpart CCCCC of part 97 is revised to 

read as set forth above. 

§ 97.602 [Amended] 

48. Section 97.602 is amended: 
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a. By relocating all definitions beginning with "CSAPR" to 

their alphabetical locations in the list of definitions; 

b. In the definition of "Cogeneration system", by removing 

"steam turbine generator" and adding in its place "generator"; 

c. In the definition of "Commence commercial operation", in 

paragraph (2) introductory text, by adding after "defined in" the 

word "the"; 

d. In the definition of "Fossil fuel", by removing"§§" and 

adding in its place §"; and 

e. In the definition of "Sequential use of energy", in 

paragraph (2), by adding after "from" the word "a". 

§ 97.604 [Amended] 

4 9. Section 97. 604 is amended in paragraph (b) ( 2) ( ii) by 

removing "paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (2) (i) If. 

§ 97.606 [Amended] 

50. Section 97.606 is amended: 

a. In the heading of paragraph (c) (4), by adding "CSAPR S02 

Group 1" before "allowances"; and 

b. In paragraph (d) (2), by removing "subpart H" and adding 

in its place "subpart B". 

§ 97.610 State 802 Group 1 trading budgets, new unit set-

asides, Indian country new unit set-asides, and variability 

limits. 
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51. Section 97.610 is amended: 

a. By revising the heading as set forth above; 

b. By removing "S02 trading budget" wherever it appears and 

adding in its place "S02 Group 1 trading budget"; 

c. By removing "S02 new unit set-aside" wherever it appears 

and adding in its place "new unit set-aside"; 

d. By removing "S02 Indian country new unit set-aside" 

wherever it appears and adding in its place "Indian country new 

unit set-aside"; 

e. By removing "S02 variability limit" wherever it appears 

and adding in its place "variability limit"; 

f. In paragraph (a) introductory text, by adding "Group 1" 

before "trading budgets", and by removing "new unit-set aside" 

and adding in its place "new unit set-aside"; 

g. By adding and reserving paragraphs (a) (2) (vi) and 

(a) (11) (vi); and 

h. In paragraph (c), by adding after "Each" the word 

"State", and by removing "set aside" wherever it appears and 

adding in its place "set-aside". 

§ 97.611 [Amended] 

52. Section 97.611 is amended: 

a. In paragraphs (b) (1) (iii) and (b) (2) (iii), by adding 

after "November 30 of" the word "the"; 

b. In paragraph (c) (1) (ii), by removing "§ 52.39 (d), (e), or 

(f)" and adding in its place"§ 52.39(e) or (f)"; 
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c. In paragraph (c) (5) (i) (B), by adding after"§ 52.39(e) or 

(f)" the words "of this chapter"; 

d. In paragraph (c) (5) (ii) introductory text, by removing 

"of this paragraph" and adding in its place "of this section"; 

e. In paragraph (c) (5) (ii) (B), by adding after "§ 52.39 (e) 

or (f)" the words "of this chapter"; and 

f. In paragraph (c) (5) (iii), by removing "of this paragraph" 

and adding in its place "of this section". 

§ 97.612 [Amended] 

53. Section 97.612 is amended: 

a. In paragraph (a) (2), by removing "§§" and adding in its 

place "§"; 

b. In paragraph (a) (4) (i), by removing "paragraph (a) (1) (i) 

through (iii)" and adding in its place "paragraphs (a) (1) (i) 

through (iii)"; 

c. In paragraph (a) ( 4) ( ii) , by adding after "paragraph 

(a) ( 4) ( i)" the words "of this section"; 

d. In paragraph (a) (9) (i), by adding after "November 30 of" 

the word "the"; 

e. In paragraph (b) ( 4) ( ii) , by adding after "paragraph 

(b) ( 4) ( i)" the words "of this section"; 

f. In paragraph (b) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; 

g. In paragraph (b) (10) (ii), by removing "§ 52.39 (d), (e), 

or (f)" and by adding in its place"§ 52.39(e) or (f)"; and 
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h. In paragraph (b) ( 11) , by adding after "paragraphs (b) ( 9) , 

(10) and (12)" the words "of this section". 

§ 97.621 [Amended] 

54. Section 97.621 is amended: 

a. In paragraphs (c), (d), and (e), by removing "period" and 

adding in its place "periods"'; 

b. In paragraphs (f) and (g), by removing"§ 52.39(e) and 

(f)" and adding in its place"§ 52.39(e) or (f)"; and 

c. In paragraph (j), by removing "the date" and adding in 

its place "the date 15 days after the date". 

§ 97.625 [Amended] 

55. Section 97.625 is amended: 

a. In paragraph (b) (2) (iii) introductory text, by removing 

"paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (1) (ii) "; and 

b. In paragraph (b) ( 2) (iii) (B) , by adding "the calculations 

incorporating" before "any adjustments". 

§ 97.628 [Amended] 

56. Section 97.628 is amended in paragraph (b) by removing 

"paragraph (a) (1)" and adding in its place "paragraph (a)". 

§ 97.630 [Amended] 

57. Section 97.630 is amended: 

a. In paragraph (b) introductory text, by adding after 

"operator" the words "of a CSAPR S02 Group 1 unit", by adding 
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"the later of" before "the following dates" each time it appears, 

and by removing the final period and adding in its place a colon; 

b. By removing paragraphs (b) (1) and (b) (2) introductory 

text; 

c. By redesignating paragraphs (b) (2) (i) and (ii) as 

paragraphs (b) ( 1) and ( 2) ; 

d. In redesignated paragraph (b) (2), by removing the final 

semicolon and adding in its place a period; 

e. In paragraph (b) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

f. In paragraph (b) ( 3) (iii) , by adding after "§ 7 5. 6 6" the 

words "of this chapter". 

§ 97.631 [Amended] 

58. Section 97.631 is amended: 

a. In paragraph (d) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

b. By redesignating paragraphs (d) (3) (v) (A) (1) through (3) 

as paragraphs (d) (3) (v) (A) (1) through (3). 

§ 97.634 [Amended] 

59. Section 97.634 is amended: 

a. In paragraph (b) by adding "the" before "requirements"; 

b. In paragraph (d) (1) introductory text, by removing "the 

CSAPR" and adding in its place "a CSAPR", and by adding "the 

later of" before the final colon; 
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c. In paragraph (d) (1) (i), by removing "For a unit that 

commences commercial operation before July 1, 2014, the" and 

adding in its place "The"; and 

d. In paragraph (d) (1) (ii), by removing "For a unit that 

commences commercial operation on or after July 1, 2014, the" and 

adding in its place "The", and by removing ", unless that quarter 

is the third or fourth quarter of 2014, in which case reporting 

shall commence in the quarter covering January 1, 2015 through 

March 31, 2015". 

Subpart DDDDD-CSAPR 802 Group 2 Trading Program 

60. The heading of subpart DDDDD of part 97 is revised to 

read as set forth above. 

§ 97.702 [Amended] 

61. Section 97.702 is amended: 

a. By relocating all definitions beginning with "CSAPR" to 

their alphabetical locations in the list of definitions; 

b. In the definition of "Cogeneration system", by removing 

"steam turbine generator" and adding in its place "generator"; 

c. In the definition of "Commence commercial operation", in 

paragraph (2) introductory text, by adding after "defined in" the 

word "the"; 

d. In the definition of "Fossil fuel", by removing"§§" and 

adding in its place §"; and 

e. In the definition of "Sequential use of energy", in 

paragraph (2), by adding after "from" the word "a". 
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§ 97.704 [Amended] 

62. Section 97.704 is amended in paragraph (b) (2) (ii) by 

removing "paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (2) (i) If. 

§ 97.706 [Amended] 

63. Section 97.706 is amended: 

a. In the heading of paragraph (c) (4), by adding "CSAPR S02 

Group 2" before "allowances"; and 

b. In paragraph (d) (2), by removing "subpart H" and adding 

in its place "subpart B". 

§ 97.710 State 802 Group 2 trading budgets, new unit set-

asides, Indian country new unit set-asides, and variability 

limits. 

64. Section 97.710 is amended: 

a. By revising the heading as set forth above; 

b. By removing "S02 trading budget" wherever it appears and 

adding in its place "S02 Group 2 trading budget"; 

c. By removing "S02 new unit set-aside" wherever it appears 

and adding in its place "new unit set-aside"; 

d. By removing "S02 Indian country new unit set-aside" 

wherever it appears and adding in its place "Indian country new 

unit set-aside"; 

e. By removing "S02 variability limit" wherever it appears 

and adding in its place "variability limit"; 
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f. In paragraph (a) introductory text, by adding "Group 2" 

before "trading budgets", and by removing "new unit-set aside" 

and adding in its place "new unit set-aside"; and 

g. In paragraph (c), by adding after "Each" the word 

"State", by removing "identified under" and adding in its place 

"in", by removing "excludes" and adding in its place "does not 

include", and by removing "set aside" wherever it appears and 

adding in its place "set-aside". 

§ 97.711 [Amended] 

65. Section 97.711 is amended: 

a. In paragraphs (b) (1) (iii) and (b) (2) (iii), by adding 

after "November 30 of" the word "the"; 

b. In paragraph (c) (1) introductory text, by adding after 

"approved" each time it appears the word "under"; 

c. In paragraph (c) (1) (ii), by removing"§ 52.39(g), (h), or 

(i)" and adding in its place"§ 52.39(h) or (i)"; 

d. In paragraph (c) (5) (i) (B), by adding after "§ 52.39 (h) or 

(i)" the words "of this chapter"; 

e. In paragraph (c) (5) (ii) introductory text, by removing 

"of this paragraph" and adding in its place "of this section"; 

f. In paragraph (c) (5) (ii) (B), by adding after "§ 52.39 (h) 

or (i)" the words "of this chapter"; and 

g. In paragraph (c) (5) (iii), by removing "of this paragraph" 

and adding in its place "of this section". 

§ 97.712 [Amended] 
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66. Section 97.712 is amended: 

a. In paragraph (a) (2), by removing "§§" and adding in its 

place "§"; 

b. In paragraph (a) (4) (i), by removing "paragraph (a) (1) (i) 

through (iii)" and adding in its place "paragraphs (a) (1) (i) 

through (iii)"; 

c. In paragraph (a) ( 4) ( ii) , by adding after "paragraph 

(a) (4) (i)" the words "of this section"; 

d. In paragraph (a) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; 

e. In paragraph (b) ( 4) ( ii) , by adding after "paragraph 

(b) ( 4) ( i)" the words "of this section"; 

f. In paragraph (b) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; and 

g. In paragraph (b) (10) (ii), by removing "§ 52.39 (g), (h), 

or (i)" and by adding in its place"§ 52.39(h) or (i)". 

§ 97.721 [Amended] 

67. Section 97.721 is amended: 

a. In paragraphs (c), (d), and (e), by removing "period" and 

adding in its place "periods"'; 

b. In paragraphs (f) and (g), by removing"§ 52.39(h) and 

(i)" and adding in its place"§ 52.39(h) or (i)"; and 

c. In paragraph (j), by removing "the date" and adding in 

its place "the date 15 days after the date", and by removing the 

comma before "described". 
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§ 97.725 [Amended] 

68. Section 97.725 is amended: 

a. In paragraph (b) (2) (iii) introductory text, by removing 

"paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (1) (ii) If; 

b. In paragraph (b) ( 2) (iii) (B) , by adding "the calculations 

incorporating" before "any adjustments"; and 

c. In paragraph (b) ( 6) (iii) (B) , by removing after 

"appropriate" the word "at". 

§ 97.728 [Amended] 

69. Section 97.728 is amended in paragraph (b) by removing 

"paragraph (a) (1)" and adding in its place "paragraph (a)". 

§ 97.730 [Amended] 

70. Section 97.730 is amended: 

a. In paragraph (b) introductory text, by adding after 

"operator" the words "of a CSAPR S02 Group 2 unit", by adding 

"the later of" before "the following dates" each time it appears, 

and by removing the final period and adding in its place a colon; 

b. By removing paragraphs (b) (1) and (b) (2) introductory 

text; 

c. By redesignating paragraphs (b) (2) (i) and (ii) as 

paragraphs (b) ( 1) and ( 2) ; 

d. In redesignated paragraph (b) (2), by removing the final 

semicolon and adding in its place a period; 
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e. In paragraph (b) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

f. In paragraph (b) ( 3) (iii) , by adding after "§ 7 5. 6 6" the 

words "of this chapter". 

§ 97.731 [Amended] 

71. Section 97.731 is amended: 

a. In paragraph (d) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

b. By redesignating paragraphs (d) (3) (v) (A) (1) through (3) 

as paragraphs (d) (3) (v) (A) (1) through (3). 

§ 97.734 [Amended] 

72. Section 97.734 is amended: 

a. In paragraph (b) by adding "the" before "requirements"; 

b. In paragraph (d) (1) introductory text, by removing "the 

CSAPR" and adding in its place "a CSAPR", and by adding "the 

later of" before the final colon; 

c. In paragraph (d) (1) (i), by removing "For a unit that 

commences commercial operation before July 1, 2014, the" and 

adding in its place "The"; and 

d. In paragraph (d) (1) (ii), by removing "For a unit that 

commences commercial operation on or after July 1, 2014, the" and 

adding in its place "The", and by removing ", unless that quarter 

is the third or fourth quarter of 2014, in which case reporting 

shall commence in the quarter covering January 1, 2015 through 

March 31, 2015". 
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E012866 2008 03 NAAQS CSAPR Update 2060 AS05 NPRM FRN 20150928 

For the reasons stated in the preamble, parts 52, 78, and 97 

of chapter I of title 40 of the Code of Federal Regulations are 

proposed to be amended as follows: 

PART 52-APPROVAL AND PROMULGATION OF IMPLEMENTATION PLANS 

1. The authority citation for part 52 continues to read as 

follows: 

Authority: 42 U.S.C. 7401 et seq. 

§§ 52.38, 52.39, 52.54, 52.55, 52.184, 52.540, 52.584, 52.585, 

52.731, 52.732, 52.789, 52.790, 52.840, 52.841, 52.882, 52.883, 

52.940, 52.941, 52.984, 52.1084, 52.1085, 52.1186, 52.1187, 

52.1240, 52.1241, 52.1284, 52.1326, 52.1327, 52.1428, 52.1429, 

52.1584, 52.1585, 52.1684, 52.1685, 52.1784, 52.1785, 52.1882, 

52.1883, 52.1930, 52.2040, 52.2041, 52.2140, 52.2141, 52.2240, 

52.2241, 52.2283, 52.2284, 52.2440, 52.2441, 52.2540, 52.2541, 

52.2587, and 52.2588 [Amended] 

2. Sections 52.38, 52.39, 52.54, 52.55, 52.184, 52.540, 

52.584, 52.585, 52.731, 52.732, 52.789, 52.790, 52.840, 52.841, 

52.882, 52.883, 52.940, 52.941, 52.984, 52.1084, 52.1085, 

52.1186, 52.1187, 52.1240, 52.1241, 52.1284, 52.1326, 52.1327, 

52.1428, 52.1429, 52.1584, 52.1585, 52.1684, 52.1685, 52.1784, 

52.1785, 52.1882, 52.1883, 52.1930, 52.2040, 52.2041, 52.2140, 

52.2141, 52.2240, 52.2241, 52.2283, 52.2284, 52.2440, 52.2441, 
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52.2540, 52.2541, 52.2587, and 52.2588 are amended by removing 

"TR Federal Implementation Plan" wherever it appears and adding 

in its place "CSAPR Federal Implementation Plan", by removing "TR 

NOx" wherever it appears and adding in its place "CSAPR NOx", and 

by removing "TR S02 " wherever it appears and adding in its place 

§§ 52.540, 52.840, 52.841, 52.882, 52.883, 52.984, 52.1186, 

52.1187, 52.1240, 52.1241, 52.1284, 52.1428, 52.1429, 52.1684, 

52.1685, 52.1784, 52.1785, 52.2140, 52.2141, 52.2283, 52.2284, 

52.2587, and 52.2588 [Amended] 

3. Sections 52.540, 52.840, 52.841, 52.882, 52.883, 52.984, 

52.1186, 52.1187, 52.1240, 52.1241, 52.1284, 52.1428, 52.1429, 

52.1684, 52.1685, 52.1784, 52.1785, 52.2140, 52.2141, 52.2283, 

52.2284, 52.2587, and 52.2588 are amended by removing "correcting 

in part the SIP's deficiency that is the basis for the CSAPR 

Federal Implementation Plan" wherever it appears and adding in 

its place "correcting the SIP's deficiency that is the basis for 

the CSAPR Federal Implementation Plan". 

Subpart A-General Provisions 

§ 52.36 [Amended] 

4. Section 52. 3 6 is amended in paragraph (e) ( 1) ( i) by 

removing "paragraphs (a) through (e)" and adding in its place 

"paragraphs (a) through (c)". 

5. Section 52.38 is amended: 
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a. By revising the section heading; 

b. In paragraph (a) (2), by removing "the sources in the 

following States" and adding in its place "sources in each of the 

following States"; 

c. In paragraph (a) ( 3) ( ii) , by adding "the" before "CSAPR 

NOx Annual trading budget"; 

d. In paragraph (a) (3) (v) (A), by removing "paragraph" and 

adding in its place "paragraphs"; 

e. In the table in paragraph (a) (4) (i) (B), by removing 

"annual" and adding in its place "Annual", and by removing 

"administrator" and adding in its place "the Administrator"; 

f. In paragraph (a) ( 4) ( ii) , by removing "for the first 

control period" and adding in its place "applicable to the first 

control period"; 

g. In paragraph (a) (5) introductory text, by removing "in 

whole or in part, as appropriate,", and by removing "paragraphs 

(a) (1) through (4) of this section" and adding in its place 

"paragraphs (a) (1) through (4) of this section with regard to 

sources in the State but not sources in any Indian country within 

the borders of the State"; 

h. In the table in paragraph (a) (5) (i) (B), by removing 

"annual" and adding in its place "Annual", and by removing 

"administrator" and adding in its place "the Administrator"; 

i. In paragraph (a) (5) (iv), by adding after "97 .412 (b)" the 

words "of this chapter"; 
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j. In paragraph (a) (5) (v), by removing "97. 425, and" and 

adding in its place "and 97.425 of this chapter and", and by 

adding after "other provisions" the words "of subpart AAAAA of 

part 97 of this chapter"; 

k. In paragraph (a) (5) (vi), by removing "paragraphs 

(a) (5) (i) and (ii)" and adding in its place "paragraph 

(a) (5) (i) "; 

l. In paragraph (a) (6), by removing "in whole or in part, as 

appropriate,", by removing "described in paragraphs (a) (1) 

through (5)" and adding in its place "set forth in paragraphs 

(a) (1) through (4)", and by removing "the sources" and adding in 

its place "sources"; 

m. In paragraph (a) (7), by removing "a State" and adding in 

its place "the State"; 

n. In paragraph (b) (1), by adding "subpart BBBBB of" before 

"part 97"; 

o. By revising paragraph (b) (2); 

p. By redesignating paragraph (b) (3) as paragraph (b) (3) (i); 

in redesignated paragraph (b) (3) (i), by further redesignating 

paragraphs (i) through (v) as paragraphs (A) through (E); and in 

redesignated paragraph (b) (3) (i) (E), by further redesignating 

paragraphs (A) and (B) as paragraphs (1) and (2); 

q. In redesignated paragraph (b) (3) (i) introductory text, by 

removing "paragraph (b) (2)" and adding in its place "paragraph 

(b) (2) (i) or (ii) "; 
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r. In redesignated paragraph (b) (3) (i) (B), by adding "the" 

before "CSAPR NOx Ozone Season trading budget"; 

s. In redesignated paragraph (b) (3) (i) (E) (1), by removing 

"paragraph (b) ( 3) ( i) through ( i v)" and adding in its place 

"paragraphs (b) (3) (i) (A) through (D)"; 

t. In redesignated paragraph (b) (3) (i) (E) (2), by removing 

"paragraph (b) ( 3) (v) (A)" and adding in its place "paragraph 

(b) (3) (i) (E) (1) "; 

u. By adding a new paragraph (b) ( 3) ( ii) ; 

v. In paragraph (b) (4) introductory text, by removing 

"paragraph (b) ( 2)" and adding in its place "paragraph (b) ( 2) ( ii) 

or (iii)"; 

w. In paragraph (b) (4) (i), by removing"§§" and adding in 

its place "§", by adding after "chapter" the words "with regard 

to the State", and by removing "whenever" and adding in its place 

"wherever"; 

x. By revising paragraph (b) (4) (ii) introductory text; 

y. In paragraph (b) (4) (ii) (B), by revising the table; 

z. In paragraph (b) (5) introductory text, by removing 

"paragraph (b) ( 2)" and adding in its place "paragraph (b) ( 2) ( ii) 

or (iii)", by removing "in whole or in part, as appropriate,", 

and by removing "paragraphs (b) (1) through (4) of this section" 

and adding in its place "paragraphs (b) (1) through (4) of this 

section with regard to sources in the State but not sources in 

any Indian country within the borders of the State"; 
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aa. In paragraph (b) ( 5) ( i) , by removing "§§" and adding in 

its place "§", by adding after "chapter" the words "with regard 

to the State", and by removing "whenever" and adding in its place 

"wherever"; 

bb. By revising paragraph (b) (5) (ii) introductory text; 

cc. In paragraph (b) ( 5) ( ii) (B) , by removing "auction of 

CSAPR" and adding in its place "auctions of CSAPR", and by 

revising the table; 

dd. In paragraph (b) (5) (ii) (C), by removing "any control 

period" and adding in its place "any such control period"; 

ee. In paragraph (b) ( 5) (iii) , by adding a comma after "May 

adopt"; 

ff. In paragraph (b) ( 5) (v) , by adding after "97. 512 (b)" the 

words "of this chapter"; 

gg. In paragraph (b) ( 5) (vi) , by removing "97. 52 5, and" and 

adding in its place "and 97.525 of this chapter and", and by 

adding after "other provisions" the words "of subpart BBBBB of 

part 97 of this chapter"; 

hh. In paragraph (b) (5) (vii), by removing "paragraph 

(b) ( 5) ( i) through (v)" and adding in its place "paragraph 

(b) ( 5) ( i) or ( ii) of this section and paragraphs (b) ( 5) (iii) 

through (v)", by removing "paragraphs (5) (ii) (B) and (C)" and 

adding in its place "paragraphs (b) (5) (ii) (B) and (C)", and by 

removing "paragraphs (b) ( 5) ( ii) and (iii)" and adding in its 

place "paragraph (b) (5) (i) or (ii) "; 
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ii. In paragraph (b) (6), by removing "in whole or in part, 

as appropriate,", and by removing "paragraphs (b) (1) through (5)" 

and adding in its place "paragraphs (b) (1) through (4)"; and 

jj. In paragraph (b) (7), by removing "a State" and adding in 

its place "the State"; 

to read as follows: 

§ 52.38 What are the requirements of the Federal Implementation 

Plans (FIPs) for the Cross-State Air Pollution Rule (CSAPR) 

relating to emissions of nitrogen oxides? 

* * * * * 

(b) * * * 

(2) The provisions of subpart BBBBB of part 97 of this 

chapter apply to sources in each of the following States and 

Indian country located within the borders of such States with 

regard to emissions in the following years: 

(i) With regard to emissions in 2015 and 2016 only, Florida 

and South Carolina; 

(ii) With regard to emissions in 2015 and each subsequent 

year, Alabama, Arkansas, Georgia, Illinois, Indiana, Iowa, 

Kentucky, Louisiana, Maryland, Michigan, Mississippi, Missouri, 

New Jersey, New York, North Carolina, Ohio, Oklahoma, 

Pennsylvania, Tennessee, Texas, Virginia, West Virginia, and 

Wisconsin; and 

(iii) With regard to emissions in 2017 and each subsequent 

year, Kansas. 
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( 3) * * * 

(ii) Notwithstanding the provisions of paragraph (b) (1) of 

this section, a State other than Georgia listed in paragraph 

(b) (2) (ii) or (iii) of this section may adopt and include in a 

SIP revision, and the Administrator will approve, as CSAPR NOx 

Ozone Season allowance allocation provisions replacing the 

provisions in§ 97.511(a) of this chapter with regard to the 

State and the control period in 2018, a list of CSAPR NOx Ozone 

Season units and the amount of CSAPR NOx Ozone Season allowances 

allocated to each unit on such list, provided that the list of 

units and allocations meets the following requirements: 

(A) All of the units on the list must be units that are in 

the State and commenced commercial operation before January 1, 

2015; 

(B) The total amount of CSAPR NOx Ozone Season allowance 

allocations on the list must not exceed the amount, under 

§ 97.510(a) of this chapter for the State and the control period 

in 2018, of the CSAPR NOx Ozone Season trading budget minus the 

sum of the new unit set-aside and Indian country new unit set-

aside; 

(C) The list must be submitted electronically in a format 

specified by the Administrator; and 

(D) The SIP revision must not provide for any change in the 

units and allocations on the list after approval of the SIP 

revision by the Administrator and must not provide for any change 
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in any allocation determined and recorded by the Administrator 

under subpart BBBBB of part 97 of this chapter; 

(E) Provided that: 

(1) By November 15, 2016, the State must notify the 

Administrator electronically in a format specified by the 

Administrator of the State's intent to submit to the 

Administrator a complete SIP revision meeting the requirements of 

paragraphs (b) (3) (ii) (A) through (D) of this section by April 1, 

2017; and 

(2) The State must submit to the Administrator a complete 

SIP revision described in paragraph (b) ( 3) ( ii) (E) ( 1) of this 

section by April 1, 2017. 

( 4) * * * 

(ii) The State may adopt, as CSAPR NOx Ozone Season 

allowance allocation or auction provisions replacing the 

provisions in§§ 97.511(a) and (b) (1) and 97.512(a) of this 

chapter with regard to the State and the control period in 2017 

or any subsequent year or, for Kansas, 2019 or any subsequent 

year, any methodology under which the State or the permitting 

authority allocates or auctions CSAPR NOx Ozone Season allowances 

and may adopt, in addition to the definitions in§ 97.502 of this 

chapter, one or more definitions that shall apply only to terms 

as used in the adopted CSAPR NOx Ozone Season allowance 

allocation or auction provisions, if such methodology-

* * * * * 
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(B) * * * 

Year of the control period for Deadline for submission of 
which CSAPR NOx Ozone Season allocations or auction results 
allowances are allocated or to the Administrator 

auctioned 
2017 November 1, 2016. 
2018 November 1, 2016. 
2019 June 1, 2018. 
2020 June 1, 2018. 
2021 June 1, 2019. 
2022 June 1, 2019. 

2023 and any year thereafter June 1 of the fourth year 
before the year of the control 

period. 

* * * * 

( 5) * * * 

(ii) May adopt, as CSAPR NOx Ozone Season allowance 

allocation provisions replacing the provisions in§§ 97.511(a) 

and (b) (1) and 97.512(a) of this chapter with regard to the State 

and the control period in 2019 or any subsequent year or, for 

Georgia, 2017 or any subsequent year, any methodology under which 

the State or the permitting authority allocates or auctions CSAPR 

NOx Ozone Season allowances and that-

* * * * * 

(B) * * * 

Year of the control period for Deadline for submission of 
which CSAPR NOx Ozone Season allocations or auction results 
allowances are allocated or to the Administrator 

auctioned 
2017 November 1, 2016. 
2018 November 1, 2016. 
2019 June 1, 2018. 
2020 June 1, 2018. 
2021 June 1, 2019. 
2022 June 1, 2019. 
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2023 and any year thereafter 

* * * * 

June 1 of the fourth year 
before the year of the control 

period. 

§ 52.39 What are the requirements of the Federal Implementation 

Plans (FIPs) for the Cross-State Air Pollution Rule (CSAPR) 

relating to emissions of sulfur dioxide? 

6. Section 52.39 is amended: 

a. By revising the section heading as set forth above; 

b. In paragraph (d) ( 2) , by adding "the" before "CSAPR S02 

Group 1 trading budget"; 

c. In paragraph (d) (5) (i), by removing "paragraph (d) (1) 

through (4)" and adding in its place "paragraphs (d) (1) through 

(4)"; 

d. In paragraph (e) (1) introductory text, by adding after 

"with regard to" the words "the State and"; 

e. In paragraph (e) (1) (ii), by removing "auction of CSAPR" 

and adding in its place "auctions of CSAPR", and by removing in 

the table "administrator" and adding in its place "the 

Administrator"; 

f. In paragraph (f) introductory text, by removing "in whole 

or in part, as appropriate,", and by removing "paragraphs (a), 

(b) , (d) , and (e) of this section" and adding in its place 

"paragraphs (a) , (b) , (d) , and (e) of this section with regard to 

sources in the State but not sources in any Indian country within 
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the borders of the State"; 

g. In paragraph (f) (1) introductory text, by adding after 

"with regard to" the words "the State and", and by removing "and 

any subsequent year" and adding in its place "or any subsequent 

year"; 

h. In paragraph (f) (1) (i), by removing "for such control 

period" and adding in its place "for any such control period"; 

i. In paragraph (f) (1) (ii), by removing "auction of CSAPR" 

and adding in its place "auctions of CSAPR", and by removing in 

the table "administrator" and adding in its place "the 

Administrator"; 

j. In paragraph (f) (1) (iv), by removing "paragraphs 

(f) (2) (ii) and (iii)" and adding in its place "paragraphs 

(f) (1) (ii) and (iii)"; 

k. In paragraph (f) ( 4) , by adding after "97. 612 (b)" the 

words "of this chapter"; 

l. In paragraph (f) (5), by removing "97. 625, and" and adding 

in its place "and 97.625 of this chapter and", and by adding 

after "other provisions" the words "of subpart CCCCC of part 97 

of this chapter"; 

m. In paragraph (f) (6), by removing "hold an auction under 

paragraph (f) (1) (ii) and (iii)" and adding in its place "hold an 

auction under paragraph (f) (1) "; 

n. In paragraph (g) introductory text, by adding after "with 

regard to" the words "the State and"; 
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o. In paragraph (g) ( 2) , by adding "the" before "CSAPR S02 

Group 2 trading budget"; 

p. In paragraph (g) (5) (i), by removing "paragraph (g) (1) 

through (4)" and adding in its place "paragraphs (g) (1) through 

(4)"; 

q. In paragraph (h) (1) introductory text, by adding after 

"with regard to" the words "the State and", and by removing "and 

any subsequent year" and adding in its place "or any subsequent 

year"; 

r. In paragraph (h) ( 1) ( ii) , by removing "auction of CSAPR" 

and adding in its place "auctions of CSAPR", and by removing in 

the table "administrator" and adding in its place "the 

Administrator"; 

s. In paragraph (h) (2), by removing "hold an auction under 

paragraph (h) ( 1) ( ii) and (iii)" and adding in its place "hold an 

auction under paragraph (h) ( 1) "; 

t. In paragraph (i) introductory text, by removing "in whole 

or in part, as appropriate,", and by removing "paragraphs (a), 

(c) , (g) , and (h) of this section" and adding in its place 

"paragraphs (a), (c), (g), and (h) of this section with regard to 

sources in the State but not sources in any Indian country within 

the borders of the State"; 

u. In paragraph ( i) ( 1) introductory text, by adding after 

"with regard to" the words "the State and", and by removing "and 

any subsequent year" and adding in its place "or any subsequent 
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year"; 

v. In paragraph (i) (1) (ii), by removing "auction of CSAPR" 

and adding in its place "auctions of CSAPR", and by removing in 

the table "administrator" and adding in its place "the 

Administrator"; 

w. In paragraph ( i) ( 4) , by adding after "97. 712 (b)" the 

words "of this chapter"; 

x. In paragraph ( i) ( 5) , by removing "97. 7 2 5, and" and adding 

in its place "and 97.725 of this chapter and", and by adding 

after "other provisions" the words "of subpart DDDDD of part 97 

of this chapter"; 

y. In paragraph (i) (6), by removing "hold an auction under 

paragraphs (i) (1) (ii) and (iii)" and adding in its place "hold an 

auction under paragraph ( i) ( 1) "; 

z. In paragraph (j), by removing "in whole or in part, as 

appropriate,", by adding after "CSAPR Federal Implementation 

Plan" the words "set forth in paragraphs (a), (b), (d), and (e) 

of this section or paragraphs (a), (c), (g), and (h) of this 

section, as applicable", and by removing "paragraph (b) and (c)" 

and adding in its place "paragraph (b) or (c)"; and 

aa. In paragraph (k), by removing "a State" and adding in 

its place "the State". 

Subpart B-Alabama 

§ 52.54 [Amended] 
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7. Section 52.54 is amended in paragraph (b) (2) by removing 

"the" before "Alabama's SIP revision". 

Subpart K-Florida 

8. Section 52.540 is amended by adding a new paragraph (c) 

to read as follows: 

§ 52.540 Interstate pollutant transport provisions; What are 

the FIP requirements for decreases in emissions of nitrogen 

oxides? 

* * * * * 

(c) Notwithstanding paragraph (a) of this section, no source 

or unit located in the State of Florida or Indian country within 

the borders of the State shall be required under paragraph (a) of 

this section to comply with the requirements set forth under the 

CSAPR NOx Ozone Season Trading Program in subpart BBBBB of part 

97 of this chapter with regard to emissions after 2016. 

Subpart R-Kansas 

9. Section 52.882 is amended by revising paragraph (b) to 

read as follows: 

§ 52.882 Interstate pollutant transport provisions; What are 

the FIP requirements for decreases in emissions of nitrogen 

oxides? 

* * * * * 

(b) (1) The owner and operator of each source and each unit 

located in the State of Kansas and Indian country within the 
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borders of the State and for which requirements are set forth 

under the CSAPR NOx Ozone Season Trading Program in subpart BBBBB 

of part 97 of this chapter must comply with such requirements. 

The obligation to comply with such requirements with regard to 

sources and units in the State will be eliminated by the 

promulgation of an approval by the Administrator of a revision to 

Kansas' State Implementation Plan (SIP) as correcting the SIP's 

deficiency that is the basis for the CSAPR Federal Implementation 

Plan under§ 52.38(b), except to the extent the Administrator's 

approval is partial or conditional. The obligation to comply with 

such requirements with regard to sources and units located in 

Indian country within the borders of the State will not be 

eliminated by the promulgation of an approval by the 

Administrator of a revision to Kansas' SIP. 

(2) Notwithstanding the provisions of paragraph (b) (1) of 

this section, if, at the time of the approval of Kansas' SIP 

revision described in paragraph (b) (1) of this section, the 

Administrator has already started recording any allocations of 

CSAPR NOx Ozone Season allowances under subpart BBBBB of part 97 

of this chapter to units in the State for a control period in any 

year, the provisions of subpart BBBBB of part 97 of this chapter 

authorizing the Administrator to complete the allocation and 

recordation of CSAPR NOx Ozone Season allowances to units in the 

State for each such control period shall continue to apply, 

unless provided otherwise by such approval of the State's SIP 
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revision. 

Subpart X-Michigan 

§ 52.1187 [Amended] 

10. Section 52.1187 is amended in paragraph (c) (2) by 

removing "Maryland's SIP revision" and adding in its place 

"Michigan's SIP revision". 

Subpart PP-South Carolina 

11. Section 52.2140 is amended by adding a new paragraph 

(b) ( 3) to read as follows: 

§ 52.2140 Interstate pollutant transport provisions; What are 

the FIP requirements for decreases in emissions of nitrogen 

oxides? 

* * * * * 

(b) * * * 

(3) Notwithstanding paragraph (b) (1) of this section, no 

source or unit located in the State of South Carolina or Indian 

country within the borders of the State shall be required under 

paragraph (b) (1) of this section to comply with the requirements 

set forth under the CSAPR NOx Ozone Season Trading Program in 

subpart BBBBB of part 97 of this chapter with regard to emissions 

after 2016. 

PART 78-APPEAL PROCEDURES 

12. The authority citation for part 78 continues to read as 

follows: 
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Authority: 42 U.S.C. 7401, 7403, 7410, 7411, 7426, 7601, and 

7651, et seq. 

§§ 78.1 and 78.4 [Amended] 

13. Sections 78.1 and 78.4 are amended by removing "TR NOx" 

wherever it appears and adding in its place "CSAPR NOx", and by 

removing "TR S02" wherever it appears and adding in its place 

14. Section 78.1 is amended: 

a. In paragraph (a) (1), by adding after "part 97 of this 

chapter" the words "or State regulations approved under 

§ 52.38(a) (4) or (5) or (b) (4) or (5) of this chapter or 

§ 52.39 (e), (f), (h), or (i) of this chapter", and by adding a 

new third sentence at the end of the paragraph; 

b. By adding a new paragraph (b) (14) (viii); and 

c. In paragraphs (b) ( 16) ( ii) , (iii) , and (v) , by removing 

"S02 Group 1" and adding in its place "S02 Group 2"; 

to read as follows: 

§ 78.1 Purpose and scope. 

(a) (1) * * * All references in paragraph (b) of this 

section and in § 78.3 to subpart AAAAA of part 97 of this 

chapter, subpart BBBBB of part 97 of this chapter, subpart CCCCC 

of part 97 of this chapter, and subpart DDDDD of part 97 of this 

chapter shall be read to include the comparable provisions in 

State regulations approved under§ 52.38(a) (4) or (5) of this 
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chapter, § 52.38(b) (4) or (5) of this chapter, § 52.39(e) or (f) 

of this chapter, and§ 52.39(h) or (i) of this chapter, 

respectively. 

* * * * * 

(b) * * * 

( 14) * * * 

(viii) The determination of the tonnage equivalent of a 

CSAPR NOx Ozone Season allowance under§ 97.524(f) of this 

chapter. 

* * * * * 

§ 78.4 [Amended] 

15. Section 78.4 is amended in paragraph (a) (1) (i) by 

removing "a affected" and adding in its place "an affected", by 

adding "or" before "CSAPR S02 Group 2 unit", and by removing " 

or a unit for which a TR opt-in application is submitted and not 

withdrawn". 

PART 97-FEDERAL NOx BUDGET TRADING PROGRAM, CAIR NOx AND S02 

TRADING PROGRAMS, AND CSAPR NOx AND S02 TRADING PROGRAMS 

16. The heading of part 97 is revised to read as set forth 

above. 

17. The authority citation for part 97 continues to read as 

follows: 

Authority: 42 U.S.C. 7401, 7403, 7410, 7426, 7601, and 7651, 

et seq. 
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§§ 97.401 through 97.735 [Amended] 

18. Sections 97.401 through 97.735 are amended by removing 

"Transport Rule (TR)" wherever it appears and adding in its place 

"Cross-State Air Pollution Rule (CSAPR)", by removing "TR NOx" 

wherever it appears and adding in its place "CSAPR NOx", and by 

removing "TR S02" wherever it appears and adding in its place 

Subpart AAAAA-cSAPR NOx Annual Trading Program 

19. The heading of subpart AAAAA of part 97 is revised to 

read as set forth above. 

§ 97.402 [Amended] 

20. Section 97.402 is amended: 

a. By relocating all definitions beginning with "CSAPR" to 

their alphabetical locations in the list of definitions; 

b. In the definition of "Cogeneration system", by removing 

"steam turbine generator" and adding in its place "generator"; 

c. In the definition of "Commence commercial operation", in 

paragraph (2) introductory text, by adding after "defined in" the 

word "the"; 

d. In the definition of "CSAPR NOx Annual allowances held or 

hold TR N04 Annual allowances", by removing "TR NO/' and adding 

in its place "CSAPR NOx"; 

e. In the definition of "CSAPR 502 Group 2 Trading Program", 

by removing "52.39(a)" and adding in its place"§ 52.39(a)"; 
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f. In the definition of "Fossil fuel", by removing "§§" and 

adding in its place §"; 

g. In the definition of "Owner", by removing the paragraph 

designator "3)" and adding in its place the paragraph designator 

"(3)"; and 

h. In the definition of "Sequential use of energy", in 

paragraph (2), by adding after "from" the word "a". 

§ 97.404 [Amended] 

21. Section 97.404 is amended in paragraph (b) (2) (ii) by 

removing "paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (2) (i) If. 

§ 97.406 [Amended] 

22. Section 97.406 is amended in the heading of paragraph 

(c) (4) by adding "CSAPR NOx Annual" before "allowances". 

§ 97.410 State NOx Annual trading budgets, new unit set-asides, 

Indian country new unit set-asides, and variability limits. 

23. Section 97.410 is amended: 

a. By revising the heading as set forth above; 

b. By removing "NOx annual trading budget" wherever it 

appears and adding in its place "NOx Annual trading budget"; 

c. By removing "NOx annual new unit set-aside" wherever it 

appears and adding in its place "new unit set-aside"; 

d. By removing "NOx annual Indian country new unit set-

aside" wherever it appears and adding in its place "Indian 
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country new unit set-aside"; 

e. By removing "NOx annual variability limit" wherever it 

appears and adding in its place "variability limit"; 

f. In paragraph (a) introductory text, by removing "new unit-

set aside" and adding in its place "new unit set-aside"; 

g. By adding and reserving paragraphs (a) (11) (vi) and 

(a) (16) (vi); and 

h. in paragraph (c), by adding after "Each" the word 

"State", by removing "identified", and by removing "set aside" 

wherever it appears and adding in its place "set-aside". 

§ 97.411 [Amended] 

24. Section 97.411 is amended: 

a. In paragraphs (b) (1) (iii) and (b) (2) (iii), by adding 

after "November 30 of" the word "the"; 

b. In paragraph (c) (1) (ii), by removing"§ 52.38 (a) (3), (4), 

or (5)" and adding in its place"§ 52.38(a)(4) or (5)"; 

c. In paragraph (c) (5) (i) (B), by adding after "§ 52.38 (a) (4) 

or (5)" the words "of this chapter"; 

d. In paragraph (c) (5) (ii) introductory text, by removing 

"of this paragraph" and adding in its place "of this section"; 

e. In paragraph (c) (5) (ii) (B), by adding after 

"§ 52.38 (a) (4) or (5)" the words "of this chapter"; and 

f. In paragraph (c) (5) (iii), by removing "of this paragraph" 

and adding in its place "of this section". 

§ 97.412 [Amended] 
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25. Section 97.412 is amended: 

a. In paragraph (a) (2), by removing "§§" and adding in its 

place "§"; 

b. In paragraph (a) (4) (i), by removing "paragraph (a) (1) (i) 

through (iii)" and adding in its place "paragraphs (a) (1) (i) 

through (iii)"; 

c. In paragraph (a) ( 4) ( ii) , by adding after "paragraph 

(a) (4) (i)" the words "of this section"; 

d. In paragraph (a) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; 

e. In paragraph (b) ( 4) ( ii) , by adding after "paragraph 

(b) ( 4) ( i)" the words "of this section"; 

f. In paragraph (b) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; and 

g. In paragraph (b) (10) (ii), by adding after "§ 52.38 (a) (4) 

or (5)" the words "of this chapter". 

§ 97.421 [Amended] 

26. Section 97.421 is amended: 

a. In paragraphs (c), (d), and (e), by removing "period" and 

adding in its place "periods"; and 

b. In paragraph (j), by removing "the date" and adding in 

its place "the date 15 days after the date". 

§ 97.425 [Amended] 

27. Section 97.425 is amended: 
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a. In paragraph (b) (2) (iii) introductory text, by removing 

"paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (1) (ii) If; 

b. In paragraph (b) ( 2) (iii) (B) , by adding "the calculations 

incorporating" before "any adjustments"; 

c. In paragraph (b) ( 4) ( i) , by removing "the" before "them"; 

and 

d. In paragraph (b) (6) (iii) (B), by removing after 

"appropriate" the word "at". 

§ 97.426 [Amended] 

28. Section 97.426 is amended in paragraph (b) by removing 

"97.427, or 97.428" and adding in its place "§ 97.427, or 

§ 97.428". 

§ 97.428 [Amended] 

29. Section 97.428 is amended in paragraph (b) by removing 

"paragraph (a) (1)" and adding in its place "paragraph (a)". 

§ 97.430 [Amended] 

30. Section 97.430 is amended: 

a. In paragraph (b) introductory text, by adding after 

"operator" the words "of a CSAPR NOx Annual unit", by adding "the 

later of" before "the following dates" each time it appears, and 

by removing the final period and adding in its place a colon; 

b. By removing paragraphs (b) (1) and (b) (2) introductory 

text; 
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c. By redesignating paragraphs (b) (2) (i) and (ii) as 

paragraphs (b) ( 1) and ( 2) ; 

d. In redesignated paragraph (b) (2), by removing the final 

semicolon and adding in its place a period; 

e. In paragraph (b) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

f. In paragraph (b) ( 3) (iii) , by adding after "§ 7 5. 6 6" the 

words "of this chapter". 

§ 97.431 [Amended] 

31. Section 97.431 is amended in paragraph (d) (3) 

introductory text by removing "§§" and adding in its place "§". 

§ 97.434 [Amended] 

32. Section 97.434 is amended: 

a. In paragraph (b) by adding "the" before "requirements"; 

b. In paragraph (d) (1) introductory text, by removing "the 

CSAPR" and adding in its place "a CSAPR", and by adding "the 

later of" before the final colon; 

c. In paragraph (d) (1) (i), by removing "For a unit that 

commences commercial operation before July 1, 2014, the" and 

adding in its place "The"; and 

d. In paragraph (d) (1) (ii), by removing "For a unit that 

commences commercial operation on or after July 1, 2014, the" and 

adding in its place "The", and by removing ", unless that quarter 

is the third or fourth quarter of 2014, in which case reporting 
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shall commence in the quarter covering January 1, 2015 through 

March 31, 2015". 

Subpart BBBBB-cSAPR NOx Ozone Season Trading Program 

33. The heading of subpart BBBBB of part 97 is revised to 

read as set forth above. 

34. Section 97.502 is amended: 

a. By relocating all definitions beginning with "CSAPR" to 

their alphabetical locations in the list of definitions; 

b. In the definition of "Cogeneration system", by removing 

"steam turbine generator" and adding in its place "generator"; 

c. In the definition of "Commence commercial operation", in 

paragraph (2) introductory text, by adding after "defined in" the 

word "the"; 

d. By revising the definitions of "CSAPR NOx Ozone Season 

allowance" and "CSAPR NOx Ozone Season em~ss~ons limitation"; 

e. In the definitions of "CSAPR S02 Group 1 Trading Program" 

and "CSAPR S02 Group 2 Trading Program", by removing "52. 3 9 (a)" 

and adding in in its place"§ 52.39(a)"; 

f. In the definition of "Fossil fuel", by removing "§§" and 

adding in its place §"; 

g. In the definition of "Sequential use of energy", in 

paragraph (2), by adding after "from" the word "a"; and 

h. By adding, in alphabetical order, a new definition of 

"Tonnage equi valent"; 

to read as follows: 
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§ 97.502 Definitions. 

* * * * * 

CSAPR NOx Ozone Season allowance means a limited 

authorization under the CSAPR NOx Ozone Season Trading Program 

issued and allocated or auctioned to a CSAPR NOx Ozone Season 

unit in a State (or Indian country within the borders of such 

State) by the Administrator under this subpart, or by the State 

or permitting authority under a SIP revision approved by the 

Administrator under § 52. 3 8 (b) ( 3) , ( 4) , or ( 5) of this chapter, 

to emit either: 

(1) One ton of NOx in the State (or Indian country located 

within the borders of such State) during a control period of the 

specified calendar year for which the authorization is allocated 

or auctioned; or 

(2) As determined under§ 97.524(f), up to one ton of NOx in 

another State (or Indian country located within the borders of 

another State) or during a control period after the specified 

calendar year for which the authorization is allocated or 

auctioned. 

* * * * * 

CSAPR NOx Ozone Season em~ss~ons limitation means, for a 

CSAPR NOx Ozone Season source, the tonnage of NOx emissions 

authorized in a control period in a given year by the tonnage 

equivalent of CSAPR NOx Ozone Season allowances available for 
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deduction for the source under§ 97.524(a) for such control 

period. 

* * * * * 

Tonnage equivalent means, with regard to a specific 

individual CSAPR NOx Ozone Season allowance held or deducted for 

an identified purpose, the portion of one ton represented by the 

CSAPR NOx Ozone Season allowance as determined under§ 97.524(f) 

or, with regard to a specific group of CSAPR NOx Ozone Season 

allowances held or deducted for a common identified purpose, the 

unrounded sum of the tonnage equivalents of the individual CSAPR 

NOx Ozone Season allowances comprising the group. 

* * * * * 

§ 97.504 [Amended] 

35. Section 97.504 is amended in paragraph (b) (2) (ii) by 

removing "paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) ( 2) ( i) ", and by removing "TR NOX" and adding in its place 

"CSAPR NOx". 

36. Section 97.506 is amended: 

a. By revising paragraphs (c) (1) (i), (c) (2) (i) introductory 

text, and (c) (2) (v) (B); 

b. By redesignating paragraph (c) (3) (i) as paragraph 

(c) (3) (i) (A), and by revising the redesignated paragraph; 

c. By adding a new paragraph (c) (3) (i) (B); 

d. In the heading of paragraph (c) (4), by adding "CSAPR NOx 

Ozone Season" before "allowances"; and 
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e. By revising paragraph (c) (6) introductory text; 

to read as follows: 

§ 97.506 Standard requirements. 

* * * * * 

(c) * * * 

(1) * * * 

(i) As of the allowance transfer deadline for a control 

period in a given year, the owners and operators of each CSAPR 

NOx Ozone Season source and each CSAPR NOx Ozone Season unit at 

the source shall hold, in the source's compliance account, CSAPR 

NOx Ozone Season allowances available for deduction for such 

control period under§ 97.524(a) with a tonnage equivalent not 

less than the tons of total NOx emissions for such control period 

from all CSAPR NOx Ozone Season units at the source. 

* * * * * 

(2) * * * 

(i) If total NOx emissions during a control period in a 

given year from all CSAPR NOx Ozone Season units at CSAPR NOx 

Ozone Season sources in a State (and Indian country within the 

borders of such State) exceed the State assurance level, then the 

owners and operators of such sources and units in each group of 

one or more sources and units having a common designated 

representative for such control period, where the common 

designated representative's share of such NOx emissions during 

such control period exceeds the common designated 
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representative's assurance level for the State and such control 

period, shall hold (in the assurance account established for the 

owners and operators of such group) CSAPR NOx Ozone Season 

allowances available for deduction for such control period under 

§ 97.525(a) with a tonnage equivalent not less than two times the 

product (rounded to the nearest whole number), as determined by 

the Administrator in accordance with§ 97.525(b), of multiplying-

* * * * * 

(v) * * * 

(B) Each ton of the tonnage equivalent of CSAPR NOx Ozone 

Season allowances that the owners and operators fail to hold for 

such control period in accordance with paragraphs (c) (2) (i) 

through (iii) of this section and each day of such control period 

shall constitute a separate violation of this subpart and the 

Clean Air Act. 

( 3) * * * 

(i) (A) Except as provided in paragraph (c) (3) (i) (B) of this 

section, a CSAPR NOx Ozone Season unit shall be subject to the 

requirements under paragraph (c) (1) of this section for the 

control period starting on the later of May 1, 2015 or the 

deadline for meeting the unit's monitor certification 

requirements under§ 97.530(b) and for each control period 

thereafter. 

(B) A CSAPR NOx Ozone Season unit in the State of Kansas (or 

Indian country within the borders of the State) that is not a 
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CSAPR NOx Ozone Season unit in another State (or Indian country 

within the borders of another State) during any portion of a 

control period in 2015 or 2016 shall be subject to the 

requirements under paragraph (c) (1) of this section for the 

control period starting on the later of May 1, 2017 or the 

deadline for meeting the unit's monitor certification 

requirements under§ 97.530(b) and for each control period 

thereafter. 

* * * * * 

(6) Limited authorization. A CSAPR NOx Ozone Season 

allowance is a limited authorization to emit up to one ton of NOx 

during the control period in one year as determined under 

§ 97.524(f). Such authorization is limited in its use and 

duration as follows: 

* * * * * 

37. Section 97.510 is revised to read as follows: 

§ 97.510 State NOx Ozone Season trading budgets, new unit set-

asides, Indian country new unit set-asides, and variability 

limits. 

(a) The State NOx Ozone Season trading budgets, new unit set-

asides, and Indian country new unit set-asides for allocations of 

CSAPR NOx Ozone Season allowances for the control periods in 2015 

and thereafter are as follows: 

(1) Alabama. (i) The NOx Ozone Season trading budget for 
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2015 and 2016 is 31,746 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 635 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 9,979 tons. 

(v) The new unit set-aside for 2017 and thereafter is 205 

tons. 

(vi) [Reserved] 

(2) Arkansas. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 15,110 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 756 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 6,949 tons. 

(v) The new unit set-aside for 2017 and thereafter is 141 

tons. 

(vi) [Reserved] 

(3) Florida. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 28,644 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 544 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 29 tons. 

( i v) [Reserved] 

(v) [Reserved] 

(vi) [Reserved] 
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(4) Georgia. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 27,944 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 559 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 24,041 tons. 

(v) The new unit set-aside for 2017 and thereafter is 481 

tons. 

(vi) [Reserved] 

(5) Illinois. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 21,208 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,697 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 12,078 tons. 

(v) The new unit set-aside for 2017 and thereafter is 591 

tons. 

(vi) [Reserved] 

(6) Indiana. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 46,876 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,406 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 28,284 tons. 

(v) The new unit set-aside for 2017 and thereafter is 565 
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tons. 

(vi) [Reserved] 

(7) Iowa. (i) The NOx Ozone Season trading budget for 2015 

and 2016 is 16,532 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 314 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 17 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 8,351 tons. 

(v) The new unit set-aside for 2017 and thereafter is 411 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 8 tons. 

( 8) Kansas. ( i) [Reserved] 

( ii) [Reserved] 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 9,272 tons. 

(v) The new unit set-aside for 2017 and thereafter is 272 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 9 tons. 

( 9) Kentucky. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 36,167 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,447 tons. 
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(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 21,519 tons. 

(v) The new unit set-aside for 2017 and thereafter is 647 

tons. 

(vi) [Reserved] 

( 10) Louisiana. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 18,115 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 344 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 18 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 15,807 tons. 

(v) The new unit set-aside for 2017 and thereafter is 612 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 16 tons. 

(11) Maryland. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 7,179 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 144 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 4,026 tons. 

(v) The new unit set-aside for 2017 and thereafter is 485 

tons. 
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(vi) [Reserved] 

(12) Michigan. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 28,041 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 533 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 28 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 19,115 tons. 

(v) The new unit set-aside for 2017 and thereafter is 363 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 19 tons. 

(13) Mississippi. (i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 12,429 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 237 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 12 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 5,910 tons. 

(v) The new unit set-aside for 2017 and thereafter is 584 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 6 tons. 

(14) Missouri. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 22,788 tons. 
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(ii) The new unit set-aside for 2015 is 684 tons and for 

2016 is 1,367 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 15,323 tons. 

(v) The new unit set-aside for 2017 and thereafter is 314 

tons. 

(vi) [Reserved] 

(15) New Jersey. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 4,128 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 83 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 2,015 tons. 

(v) The new unit set-aside for 2017 and thereafter is 1,151 

tons. 

(vi) [Reserved] 

( 16) New York. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 10,369 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 197 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 10 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 4,450 tons. 

(v) The new unit set-aside for 2017 and thereafter is 89 
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tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 4 tons. 

( 17) North Carolina. ( i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 22,168 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,308 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 22 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 12,275 tons. 

(v) The new unit set-aside for 2017 and thereafter is 236 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 12 tons. 

(18) Ohio. (i) The NOx Ozone Season trading budget for 2015 

and 2016 is 41,284 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 826 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 16,660 tons. 

(v) The new unit set-aside for 2017 and thereafter is 337 

tons. 

(vi) [Reserved] 

( 19) Oklahoma. ( i) The NOx Ozone Season trading budget for 

2015 is 36,567 tons and for 2016 is 22,694 tons. 
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(ii) The new unit set-aside for 2015 is 731 tons and for 

2016 is 454 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 16,215 tons. 

(v) The new unit set-aside for 2017 and thereafter is 309 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 16 tons. 

(20) Pennsylvania. (i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 52,201 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,044 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 14,387 tons. 

(v) The new unit set-aside for 2017 and thereafter is 1,017 

tons. 

(vi) [Reserved] 

( 21) South Carolina. ( i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 13,909 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 264 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 14 tons. 

( i v) [Reserved] 

(v) [Reserved] 
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(vi) [Reserved] 

(22) Tennessee. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 14,908 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 298 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 5,481 tons. 

(v) The new unit set-aside for 2017 and thereafter is 109 

tons. 

(vi) [Reserved] 

(23) Texas. (i) The NOx Ozone Season trading budget for 2015 

and 2016 is 65,560 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 2,556 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 66 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 58,002 tons. 

(v) The new unit set-aside for 2017 and thereafter is 2,852 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 58 tons. 

( 2 4) Virginia. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 14,452 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 723 tons. 

(iii) [Reserved] 
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(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 6,818 tons. 

(v) The new unit set-aside for 2017 and thereafter is 1,844 

tons. 

(vi) [Reserved] 

(25) West Virginia. (i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 25,283 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,264 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 13,390 tons. 

(v) The new unit set-aside for 2017 and thereafter is 268 

tons. 

(vi) [Reserved] 

( 2 6) Wisconsin. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 14,784 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 872 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 15 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 5,561 tons. 

(v) The new unit set-aside for 2017 and thereafter is 115 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 6 tons. 
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(b) The States' variability limits for the State NOx Ozone 

Season trading budgets for the control periods in 2017 and 

thereafter are as follows: 

(1) The variability limit for Alabama is 2,096 tons. 

(2) The variability limit for Arkansas is 1,459 tons. 

( 3) [Reserved] 

(4) The variability limit for Georgia is 5,049 tons. 

(5) The variability limit for Illinois is 2,536 tons. 

(6) The variability limit for Indiana is 5,940 tons. 

(7) The variability limit for Iowa is 1,754 tons. 

(8) The variability limit for Kansas is 1,947 tons. 

(9) The variability limit for Kentucky is 4,519 tons. 

(10) The variability limit for Louisiana is 3,319 tons. 

(11) The variability limit for Maryland is 845 tons. 

(12) The variability limit for Michigan is 4,014 tons. 

(13) The variability limit for Mississippi is 1,241 tons. 

(14) The variability limit for Missouri is 3,218 tons. 

(15) The variability limit for New Jersey is 423 tons. 

(16) The variability limit for New York is 935 tons. 

(17) The variability limit for North Carolina is 2,578 tons. 

(18) The variability limit for Ohio is 3,499 tons. 

(19) The variability limit for Oklahoma is 3,405 tons. 

(20) The variability limit for Pennsylvania is 3,021 tons. 

( 21) [Reserved] 

(22) The variability limit for Tennessee is 1,151 tons. 
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( 2 3) The variability limit for Texas is 12,180 tons. 

( 2 4) The variability limit for Virginia is 1,432 tons. 

( 2 5) The variability limit for West Virginia is 2,812 tons. 

( 2 6) The variability limit for Wisconsin is 1,168 tons. 

(c) Each State NOx Ozone Season trading budget in this 

section includes any tons in a new unit set-aside or Indian 

country new unit set-aside, but does not include any tons in a 

variability limit. 

38. Section 97.511 is amended: 

a. In paragraphs (b) (1) (iii) and (b) (2) (iii), by adding 

after "August 31 of" the word "the"; 

b. In paragraph (b) (2) (iv) (B), by adding a paragraph break 

after the end of the second sentence and before the paragraph 

designator "(v)" for the following paragraph (b) (2) (v); 

c. In paragraph (c) (1) (ii), by removing"§ 52.38 (b) (3), (4), 

or (5)" and adding in its place"§ 52.38(b) (4) or (5)", and by 

removing "January 1" and adding in its place "May 1"; 

d. By revising paragraph (c) (3); 

e. In paragraph (c) (5) (i) (B), by adding after "§ 52.38 (b) (4) 

or (5)" the words "of this chapter"; 

f. In paragraph (c) (5) (ii) introductory text, by removing 

"of this paragraph" and adding in its place "of this section"; 

g. In paragraph (c) (5) (ii) (B), by adding after 

"§ 52.38 (b) (4) or (5)" the words "of this chapter"; and 

h. In paragraph (c) (5) (iii), by removing "of this paragraph" 
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and adding in its place "of this section"; 

to read as follows: 

§ 97.511 Timing requirements for CSAPR NOx Ozone Season 

allowance allocations. 

* * * * * 

(c) * * * 

(3) If the Administrator already recorded such CSAPR NOx 

Ozone Season allowances under§ 97.521 and if the Administrator 

makes the determination under paragraph (c) (1) of this section 

before making deductions for the source that includes such 

recipient under§ 97.524(b) for such control period, then the 

Administrator will deduct from the account in which such CSAPR 

NOx Ozone Season allowances were recorded CSAPR NOx Ozone Season 

allowances allocated for the same or a prior control period until 

the tonnage equivalent of the CSAPR NOx Ozone Season allowances 

deducted under this paragraph equals or exceeds the tonnage 

equivalent of such already recorded CSAPR NOx Ozone Season 

allowances, making all such deductions in whole CSAPR NOx Ozone 

Season allowances. The authorized account representative shall 

ensure that there are CSAPR NOx Ozone Season allowances in such 

account with a tonnage equivalent sufficient for completion of 

the deduction. 

* * * * * 

39. Section 97.512 is amended: 

a. By revising paragraph (a) introductory text; 
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b. In paragraph (a) (4) (i), by removing "paragraph (a) (1) (i) 

through (iii)" and adding in its place "paragraphs (a) (1) (i) 

through (iii)"; 

c. In paragraph (a) (2), by removing "§§" and adding in its 

place "§"; 

d. In paragraph (a) (4) (ii), by adding after "paragraph 

(a) (4) (i)" the words "of this section"; 

e. In paragraph (a) ( 9) (i), by adding after "August 31 of" 

the word "the"; 

f. By revising paragraph (b) introductory text; 

g. In paragraph (b) ( 4) ( ii) , by adding after "paragraph 

(b) ( 4) ( i)" the words "of this section"; 

h. In paragraph (b) ( 9) ( i) , by adding after "August 31 of" 

the word "the"; and 

i. In paragraph (b) (10) (ii), by adding after "§ 52.38 (b) (4) 

or (5)" the words "of this chapter"; 

to read as follows: 

§ 97.512 CSAPR NOx Ozone Season allowance allocations to new 

units. 

(a) For each control period in 2015 and thereafter and for 

the CSAPR NOx Ozone Season units in each State for which a new 

unit set-aside is set forth in§ 97.510 for that control period, 

the Administrator will allocate CSAPR NOx Ozone Season allowances 

to the CSAPR NOx Ozone Season units as follows: 

* * * * * 
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(b) For each control period in 2015 and thereafter and for 

the CSAPR NOx Ozone Season units located in Indian country within 

the borders of each State for which an Indian country new unit 

set-aside is set forth in§ 97.510 for that control period, the 

Administrator will allocate CSAPR NOx Ozone Season allowances to 

the CSAPR NOx Ozone Season units as follows: 

* * * * * 

40. Section 97.521 is amended: 

a. In paragraph (b) introductory text, by removing 

"§ 52.38 (b) (3) (i) through (iv)" and adding in its place 

"§ 52.38 (b) (3) (i) (A) through (D)"; 

b. By redesignating paragraph (c) as paragraph (c) (1), and 

by revising the redesignated paragraph; 

c. By adding a new paragraph (c) ( 2) ; 

d. By revising paragraphs (d) and (e); and 

e. in paragraph (j), by removing "the date" and adding in 

its place "the date 15 days after the date"; 

to read as follows: 

§ 97.521 Recordation of CSAPR NOx Ozone Season allowance 

allocations and auction results. 

* * * * * 

(c) (1) By December 1, 2016, the Administrator will record in 

each CSAPR NOx Ozone Season source's compliance account the CSAPR 

NOx Ozone Season allowances allocated to the CSAPR NOx Ozone 
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Season units at the source, or in each appropriate Allowance 

Management System account the CSAPR NOx Ozone Season allowances 

auctioned to CSAPR NOx Ozone Season units, in accordance with 

§ 97.511(a), or with a SIP revision approved under§ 52.38(b) (4) 

or (5) of this chapter, for the control period in 2017 or, for 

such sources in Georgia, the control periods in 2017 and 2018. 

(2) For the CSAPR NOx Ozone Season sources not in Georgia, 

by December 1, 2016, the Administrator will record in each such 

source's compliance account the CSAPR NOx Ozone Season allowances 

allocated to the CSAPR NOx Ozone Season units at the source in 

accordance with§ 97.511(a) for the control period in 2018, 

unless the State in which the source is located notifies the 

Administrator in writing by November 15, 2016 of the State's 

intent to submit to the Administrator a complete SIP revision by 

April 1, 2017 meeting the requirements of § 52.38 (b) (3) (ii) (A) 

through (D) of this chapter. 

(A) If the State does not submit to the Administrator by 

April 1, 2017 such complete SIP revision, the Administrator will 

record by April 15, 2017 in each CSAPR NOx Ozone Season source's 

compliance account the CSAPR NOx Ozone Season allowances 

allocated to the CSAPR NOx Ozone Season units at the source in 

accordance with§ 97.511(a) for the control period in 2018. 

(B) If the State submits to the Administrator by April 1, 

2017 and the Administrator approves by October 1, 2017 such 

complete SIP revision, the Administrator will record by October 
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1, 2017 in each CSAPR NOx Ozone Season source's compliance 

account the CSAPR NOx Ozone Season allowances allocated to the 

CSAPR NOx Ozone Season units at the source as provided in such 

approved, complete SIP revision for the control period in 2018. 

(C) If the State submits to the Administrator by April 1, 

2017 and the Administrator does not approve by October 1, 2017 

such complete SIP revision, the Administrator will record by 

October 1, 2017 in each CSAPR NOx Ozone Season source's 

compliance account the CSAPR NOx Ozone Season allowances 

allocated to the CSAPR NOx Ozone Season units at the source in 

accordance with§ 97.511(a) for the control period in 2018. 

(d) By July 1, 2018, the Administrator will record in each 

CSAPR NOx Ozone Season source's compliance account the CSAPR NOx 

Ozone Season allowances allocated to the CSAPR NOx Ozone Season 

units at the source, or in each appropriate Allowance Management 

System account the CSAPR NOx Ozone Season allowances auctioned to 

CSAPR NOx Ozone Season units, in accordance with§ 97.511(a), or 

with a SIP revision approved under§ 52.38(b) (4) or (5) of this 

chapter, for the control periods in 2019 and 2020. 

(e) By July 1, 2019, the Administrator will record in each 

CSAPR NOx Ozone Season source's compliance account the CSAPR NOx 

Ozone Season allowances allocated to the CSAPR NOx Ozone Season 

units at the source, or in each appropriate Allowance Management 

System account the CSAPR NOx Ozone Season allowances auctioned to 

CSAPR NOx Ozone Season units, in accordance with§ 97.511(a), or 
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with a SIP revision approved under§ 52.38(b) (4) or (5) of this 

chapter, for the control periods in 2021 and 2022. 

* * * * * 

41. Section 97.524 is amended: 

a. By revising paragraphs (b) introductory text, (b) (1)' 

(c) ( 2) introductory text, and (c) (2) (i) and ( ii) ; 

b. By adding new paragraphs (c) ( 2) (iii) through (v) ; 

c. By revising paragraph (d) ; and 

d. By adding a new paragraph (f) ; 

to read as follows: 

§ 97.524 Compliance with CSAPR NOx Ozone Season emissions 

limitation. 

* * * * * 

(b) Deductions for compliance. After the recordation, in 

accordance with §97.523, of CSAPR NOx Ozone Season allowance 

transfers submitted by the allowance transfer deadline for a 

control period in a given year, the Administrator will deduct 

from each source's compliance account CSAPR NOx Ozone Season 

allowances available under paragraph (a) of this section in order 

to determine whether the source meets the CSAPR NOx Ozone Season 

emissions limitation for such control period, making all such 

deductions in whole CSAPR NOx Ozone Season allowances, as 

follows: 

(1) Until the tonnage equivalent of the CSAPR NOx Ozone 
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Season allowances deducted equals or exceeds the number of tons 

of total NOx emissions from all CSAPR NOx Ozone Season units at 

the source for such control period; or 

* * * * * 

(c) * * * 

(2) Default order of deductions. The Administrator will 

deduct CSAPR NOx Ozone Season allowances under paragraph (b) or 

(d) of this section from the source's compliance account in 

accordance with a complete request under paragraph (c) (1) of this 

section or, in the absence of such request or in the case of 

identification of an insufficient amount of CSAPR NOx Ozone 

Season allowances in such request, in the following order: 

(i) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (1) of this section to have a tonnage equivalent of 

one ton per allowance that were allocated or auctioned from the 

NOx Ozone Season trading budget for the State within whose 

borders the source is located to the units at the source and were 

not transferred out of the compliance account, in the order of 

recordation; 

(ii) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (1) of this section to have a tonnage equivalent of 

one ton per allowance that were not allocated or auctioned from 

the NOx Ozone Season trading budget for the State within whose 

borders the source is located to any unit at the source and were 

transferred to and recorded in the compliance account pursuant to 
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this subpart, in the order of recordation; 

(iii) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (2) of this section to have a tonnage equivalent of 

four tenths of one ton per allowance, in the order of 

recordation; 

(iv) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (3) of this section to have a tonnage equivalent of 

one fourth of one ton per allowance that were allocated or 

auctioned from the NOx Ozone Season trading budget for the State 

within whose borders the source is located to the units at the 

source and were not transferred out of the compliance account, in 

the order of recordation; and 

(v) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (3) of this section to have a tonnage equivalent of 

one fourth of one ton per allowance that were not allocated or 

auctioned from the NOx Ozone Season trading budget for the State 

within whose borders the source is located to any unit at the 

source and were transferred to and recorded in the compliance 

account pursuant to this subpart, in the order of recordation. 

(d) Deductions for excess emissions. After making the 

deductions for compliance under paragraph (b) of this section for 

a control period in a year in which the CSAPR NOx Ozone Season 

source has excess emissions, the Administrator will deduct from 

the source's compliance account CSAPR NOx Ozone Season allowances 

allocated for a control period in a prior year or the control 
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period in the year of the excess emissions or in the immediately 

following year, making all such deductions in whole CSAPR NOx 

Ozone Season allowances, until the tonnage equivalent of the 

CSAPR NOx Ozone Season allowances deducted under this paragraph 

equals or exceeds two times the number of tons of the source's 

excess emissions. 

* * * * * 

(f) Tonnage equivalents of CSAPR NOx Ozone Season 

allowances. Where a determination is needed of the tonnage 

equivalent of a CSAPR NOx Ozone Season allowance held or deducted 

under any provision of§ 97.506(c), § 97.511(c), § 97.524, 

§ 97.525, § 97.527, or§ 97.528 relating to the holding or 

deduction of CSAPR NOx Ozone Season allowances, the Administrator 

will make the determination as follows, provided that 

notwithstanding any such determination the CSAPR NOx Ozone Season 

allowance remains subject to the limitations in§ 97.506(c) (6): 

(1) Except as provided under paragraph (f) (2) or (f) (3) of 

this section, the tonnage equivalent of each CSAPR NOx Ozone 

Season allowance shall be one ton per allowance. 

(2) Where a CSAPR NOx Ozone Season allowance has been 

allocated or auctioned for a control period in 2017 or a 

subsequent year from the NOx Ozone Season trading budget for 

Georgia, and where the CSAPR NOx Ozone Season allowance is held 

or deducted for any purpose related to emissions from a CSAPR NOx 

Ozone Season unit in another State (or Indian country within the 
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borders of another State) or for the purpose of correcting an 

allocation or recordation error affecting a CSAPR NOx Ozone 

Season unit in another State (or Indian country within the 

borders of another State), the tonnage equivalent of the CSAPR 

NOx Ozone Season allowance shall be four tenths of one ton per 

allowance. 

(3) Where a CSAPR NOx Ozone Season allowance has been 

allocated or auctioned for a control period in 2015 or 2016, and 

where the CSAPR NOx Ozone Season allowance is held or deducted 

for any purpose related to emissions from a CSAPR NOx Ozone 

Season unit in any State except Georgia (or Indian country within 

the borders of such a State) in a control period in 2017 or a 

subsequent year or for the purpose of correcting an allocation or 

recordation error affecting a CSAPR NOx Ozone Season unit in any 

State except Georgia (or Indian country within the borders of 

such a State) for a control period in 2017 or a subsequent year, 

the tonnage equivalent of the CSAPR NOx Ozone Season allowance 

shall be one fourth of one ton per allowance. 

(4) The Administrator will determine the year of the 

compliance period for which a CSAPR NOx Ozone Season allowance 

was allocated or auctioned and the State from whose NOx Ozone 

Season trading budget the CSAPR NOx Ozone Season allowance was 

allocated or auctioned based on the records maintained in the 

Allowance Management System. 

42. Section 97.525 is amended: 
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a. By revising paragraphs (b) introductory text and 

(b) (2) (ii); 

b. In paragraph (b) (2) (iii) introductory text, by removing 

"paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (1) (ii) If; 

c. In paragraph (b) ( 2) (iii) (B) , by adding "the calculations 

incorporating" before "any adjustments"; and 

d. By revising paragraphs (b) (4) (i), (b) (5), (b) (6) 

introductory text, (b) (6) (i) and (ii), (b) (6) (iii) introductory 

text, and (b) (6) (iii) (A) and (B); 

to read as follows: 

§ 97.525 Compliance with CSAPR NOx Ozone Season assurance 

provisions. 

* * * * * 

(b) Deductions for compliance. The Administrator will deduct 

CSAPR NOx Ozone Season allowances available under paragraph (a) 

of this section for compliance with the CSAPR NOx Ozone Season 

assurance provisions for a State for a control period in a given 

year in accordance with the following procedures, making all such 

deductions in whole CSAPR NOx Ozone Season allowances: 

* * * * * 

( 2) * * * 

(ii) By August 1 immediately after the promulgation of such 

notice, the Administrator will calculate, for each such State 
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(and Indian country within the borders of such State) and such 

control period and each common designated representative for such 

control period for a group of one or more CSAPR NOx Ozone Season 

sources and units in the State (and Indian country within the 

borders of such State), the common designated representative's 

share of the total NOx emissions from all CSAPR NOx Ozone Season 

units at CSAPR NOx Ozone Season sources in the State (and Indian 

country within the borders of such State), the common designated 

representative's assurance level, and the tonnage equivalent (if 

any) of CSAPR NOx Ozone Season allowances that the owners and 

operators of such group of sources and units must hold in 

accordance with the calculation formula in § 97.506 (c) (2) (i) and 

will promulgate a notice of data availability of the results of 

these calculations. 

* * * * * 

( 4) * * * 

(i) As of midnight of November 1 immediately after the 

promulgation of each notice of data availability required in 

paragraph (b) ( 2) (iii) (B) of this section, the owners and 

operators described in paragraph (b) (3) of this section shall 

hold in the assurance account established for them and for the 

appropriate CSAPR NOx Ozone Season sources, CSAPR NOx Ozone 

Season units, and State (and Indian country within the borders of 

such State) under paragraph (b) (3) of this section CSAPR NOx 

Ozone Season allowances, available for deduction under paragraph 
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(a) of this section, with a total tonnage equivalent not less 

than the tonnage equivalent such owners and operators are 

required to hold with regard to such sources, units and State 

(and Indian country within the borders of such State) as 

calculated by the Administrator and referenced in such notice. 

* * * * * 

(5) After November 1 (or the date described in paragraph 

(b) (4) (ii) of this section) immediately after the promulgation of 

each notice of data availability required in paragraph 

(b) ( 2) (iii) (B) of this section and after the recordation, in 

accordance with§ 97.523, of CSAPR NOx Ozone Season allowance 

transfers submitted by midnight of such date, the Administrator 

will determine whether the owners and operators described in 

paragraph (b) (3) of this section hold, in the assurance account 

for the appropriate CSAPR NOx Ozone Season sources, CSAPR NOx 

Ozone Season units, and State (and Indian country within the 

borders of such State) established under paragraph (b) (3) of this 

section, CSAPR NOx Ozone Season allowances available under 

paragraph (a) of this section with the tonnage equivalent that 

the owners and operators are required to hold with regard to such 

sources, units, and State (and Indian country within the borders 

of such State) as calculated by the Administrator and referenced 

in the notice required in paragraph (b) (2) (iii) (B) of this 

section. 

(6) Notwithstanding any other provision of this subpart and 
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any revision, made by or submitted to the Administrator after the 

promulgation of the notice of data availability required in 

paragraph (b) (2) (iii) (B) of this section for a control period in 

a given year, of any data used in making the calculations 

referenced in such notice, the tonnage equivalents of CSAPR NOx 

Ozone Season allowances that the owners and operators are 

required to hold in accordance with § 97.506 (c) (2) (i) for such 

control period shall continue to be such tonnage equivalents as 

calculated by the Administrator and referenced in such notice 

required in paragraph (b) (2) (iii) (B) of this section, except as 

follows: 

(i) If any such data are revised by the Administrator as a 

result of a decision in or settlement of litigation concerning 

such data on appeal under part 78 of this chapter of such notice, 

or on appeal under section 307 of the Clean Air Act of a decision 

rendered under part 78 of this chapter on appeal of such notice, 

then the Administrator will use the data as so revised to 

recalculate the tonnage equivalents of CSAPR NOx Ozone Season 

allowances that owners and operators are required to hold in 

accordance with the calculation formula in § 97.506 (c) (2) (i) for 

such control period with regard to the CSAPR NOx Ozone Season 

sources, CSAPR NOx Ozone Season units, and State (and Indian 

country within the borders of such State) involved, provided that 

such litigation under part 78 of this chapter, or the proceeding 

under part 78 of this chapter that resulted in the decision 
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appealed in such litigation under section 307 of the Clean Air 

Act, was initiated no later than 30 days after promulgation of 

such notice required in paragraph (b) (2) (iii) (B) of this section. 

(ii) If any such data are revised by the owners and 

operators of a CSAPR NOx Ozone Season source and CSAPR NOx Ozone 

Season unit whose designated representative submitted such data 

under paragraph (b) ( 2) ( i) of this section, as a result of a 

decision in or settlement of litigation concerning such 

submission, then the Administrator will use the data as so 

revised to recalculate the tonnage equivalents of CSAPR NOx Ozone 

Season allowances that owners and operators are required to hold 

in accordance with the calculation formula in § 97.506 (c) (2) (i) 

for such control period with regard to the CSAPR NOx Ozone Season 

sources, CSAPR NOx Ozone Season units, and State (and Indian 

country within the borders of such State) involved, provided that 

such litigation was initiated no later than 30 days after 

promulgation of such notice required in paragraph (b) (2) (iii) (B) 

of this section. 

(iii) If the revised data are used to recalculate, in 

accordance with paragraphs (b) ( 6) ( i) and ( ii) of this section, 

the tonnage equivalent of CSAPR NOx Ozone Season allowances that 

the owners and operators are required to hold for such control 

period with regard to the CSAPR NOx Ozone Season sources, CSAPR 

NOx Ozone Season units, and State (and Indian country within the 

borders of such State) involved-
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(A) Where the tonnage equivalent of CSAPR NOx Ozone Season 

allowances that the owners and operators are required to hold 

increases as a result of the use of all such revised data, the 

Administrator will establish a new, reasonable deadline on which 

the owners and operators shall hold CSAPR NOx Ozone Season 

allowances with the additional tonnage equivalent in the 

assurance account established by the Administrator for the 

appropriate CSAPR NOx Ozone Season sources, CSAPR NOx Ozone 

Season units, and State (and Indian country within the borders of 

such State) under paragraph (b) (3) of this section. The owners' 

and operators' failure to hold such additional tonnage 

equivalent, as required, before the new deadline shall not be a 

violation of the Clean Air Act. The owners' and operators' 

failure to hold such additional tonnage equivalent, as required, 

as of the new deadline shall be a violation of the Clean Air Act. 

Each ton of the tonnage equivalent of CSAPR NOx Ozone Season 

allowances that the owners and operators fail to hold as required 

as of the new deadline, and each day in such control period, 

shall be a separate violation of the Clean Air Act. 

(B) For the owners and operators for which the tonnage 

equivalent of CSAPR NOx Ozone Season allowances required to be 

held decreases as a result of the use of all such revised data, 

the Administrator will record, in all accounts from which CSAPR 

NOx Ozone Season allowances were transferred by such owners and 

operators for such control period to the assurance account 
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established by the Administrator for the appropriate CSAPR NOx 

Ozone Season sources, CSAPR NOx Ozone Season units, and State 

(and Indian country within the borders of such State) under 

paragraph (b) (3) of this section, a total amount of the CSAPR NOx 

Ozone Season allowances held in such assurance account that the 

Administrator determines may be transferred from such assurance 

account without causing the tonnage equivalent of the CSAPR NOx 

Ozone Season allowances held by such owners and operators in such 

assurance account to fall below the tonnage equivalent required 

to be held by such owners and operators in such assurance 

account, making any transfers in whole CSAPR NOx Ozone Season 

allowances. If CSAPR NOx Ozone Season allowances were transferred 

to such assurance account from more than one account, the tonnage 

equivalent of CSAPR NOx Ozone Season allowances recorded in each 

such transferor account will be in proportion to the percentage 

of the total tonnage equivalent of CSAPR NOx Ozone Season 

allowances transferred to such assurance account for such control 

period from such transferor account. 

* * * * * 

§ 97.528 [Amended] 

43. Section 97.528 is amended in paragraph (b) by removing 

"paragraph (a) (1)" and adding in its place "paragraph (a)". 

44. Section 97.530 is amended: 

a. By revising paragraphs (b) introductory text and (b) (1) 

through (3); 
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b. In paragraph (b) (4) introductory text, by removing "§§" 

and adding in its place "§"; and 

c. In paragraph (b) ( 4) (iii) , by adding after "§ 7 5. 6 6" the 

words "of this chapter"; 

to read as follows: 

§ 97.530 General monitoring, recordkeeping, and reporting 

requirements. 

* * * * * 

(b) Compliance deadlines. Except as provided in paragraph 

(e) of this section, the owner or operator of a CSAPR NOx Ozone 

Season unit shall meet the monitoring system certification and 

other requirements of paragraphs (a) (1) and (2) of this section 

on or before the latest of the following dates and shall record, 

report, and quality-assure the data from the monitoring systems 

under paragraph (a) (1) of this section on and after the latest of 

the following dates: 

(1) (i) For a unit other than a unit described in paragraph 

(b) (1) (ii) of this section, May 1, 2015; or 

(ii) For a unit in the State of Kansas (or Indian country 

within the borders of the State) that is not a CSAPR NOx Ozone 

Season unit in another State (or Indian country within the 

borders of another State) during any portion of a control period 

in 2015 or 2016, May 1, 2017; 

(2) 180 calendar days after the date on which the unit 

commences commercial operation; or 

61 

ED _000738_00002683-00061 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 

(3) Where data for the unit is reported on a control period 

basis under § 97.534 (d) (2) (ii) (B), and where the compliance date 

under paragraph (b) (2) of this section is not in a month from May 

through September, May 1 immediately after the compliance date 

under paragraph (b) ( 2) of this section. 

* * * * * 

§ 97.531 [Amended] 

45. Section 97.531 is amended: 

a. In paragraph (d) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

b. By redesignating paragraphs (d) (3) (v) (A) (1) through (5) 

as paragraphs (d) (3) (v) (A) (1) through (5). 

46. Section 97.534 is amended: 

a. In paragraph (b), by adding "the" before "requirements"; 

b. By revising paragraphs (d) (1) and (2); 

c. By redesignating paragraph (d) (6) as paragraph 

(d) (5) (ii); and 

d. In paragraph (e) (3), by removing "paragraph (d) (2) (ii)" 

and adding in its place "paragraph (d) (2) (ii) (B)"; 

to read as follows: 

§ 97.534 Recordkeeping and reporting. 

* * * * * 

(d) * * * 

(1) The designated representative shall report the NOx mass 
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emissions data and heat input data for a CSAPR NOx Ozone Season 

unit, in an electronic quarterly report in a format prescribed by 

the Administrator, for each calendar quarter indicated under 

paragraph (d) (2) of this section beginning with the latest of: 

(i) (A) For a unit other than a unit described in paragraph 

(d) (1) (i) (B) of this section, the calendar quarter covering May 

1, 2015 through June 30, 2015; or 

(B) For a unit in the State of Kansas (or Indian country 

within the borders of the State) that is not a CSAPR NOx Ozone 

Season unit in another State (or Indian country within the 

borders of another State) during any portion of a control period 

in 2015 or 2016, the calendar quarter covering May 1, 2017 

through June 30, 2017; 

(ii) The calendar quarter corresponding to the earlier of 

the date of provisional certification or the applicable deadline 

for initial certification under§ 97.530(b); or 

(iii) For a unit that reports on a control period basis 

under paragraph (d) (2) (ii) (B) of this section, if the calendar 

quarter under paragraph (d) ( 1) ( ii) of this section does not 

include a month from May through September, the calendar quarter 

covering May 1 through June 30 immediately after the calendar 

quarter under paragraph (d) ( 1) ( ii) of this section. 

(2) (i) If a CSAPR NOx Ozone Season unit is subject to the 

Acid Rain Program or a CSAPR NOx Annual emissions limitation or 

if the owner or operator of such unit chooses to report on an 
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annual basis under this subpart, then the designated 

representative shall meet the requirements of subpart H of part 

75 of this chapter (concerning monitoring of NOx mass emissions) 

for such unit for the entire year and report the NOx mass 

emissions data and heat input data for such unit for the entire 

year. 

(ii) If a CSAPR NOx Ozone Season unit is not subject to the 

Acid Rain Program or a CSAPR NOx Annual emissions limitation, 

then the designated representative shall either: 

(A) Meet the requirements of subpart H of part 75 of this 

chapter for such unit for the entire year and report the NOx mass 

emissions data and heat input data for such unit for the entire 

year in accordance with paragraph (d) ( 2) ( i) of this section; or 

(B) Meet the requirements of subpart H of part 75 of this 

chapter (including the requirements in§ 75.74(c) of this 

chapter) for such unit for the control period and report the NOx 

mass emissions data and heat input data (including the data 

described in§ 75.74(c) (6) of this chapter) for such unit only 

for the control period of each year. 

* * * * * 

Subpart CCCCC-cSAPR 802 Group 1 Trading Program 

47. The heading of subpart CCCCC of part 97 is revised to 

read as set forth above. 

§ 97.602 [Amended] 

48. Section 97.602 is amended: 
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a. By relocating all definitions beginning with "CSAPR" to 

their alphabetical locations in the list of definitions; 

b. In the definition of "Cogeneration system", by removing 

"steam turbine generator" and adding in its place "generator"; 

c. In the definition of "Commence commercial operation", in 

paragraph (2) introductory text, by adding after "defined in" the 

word "the"; 

d. In the definition of "Fossil fuel", by removing"§§" and 

adding in its place §"; and 

e. In the definition of "Sequential use of energy", in 

paragraph (2), by adding after "from" the word "a". 

§ 97.604 [Amended] 

4 9. Section 97. 604 is amended in paragraph (b) ( 2) ( ii) by 

removing "paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (2) (i) If. 

§ 97.606 [Amended] 

50. Section 97.606 is amended: 

a. In the heading of paragraph (c) (4), by adding "CSAPR S02 

Group 1" before "allowances"; and 

b. In paragraph (d) (2), by removing "subpart H" and adding 

in its place "subpart B". 

§ 97.610 State 802 Group 1 trading budgets, new unit set-

asides, Indian country new unit set-asides, and variability 

limits. 
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51. Section 97.610 is amended: 

a. By revising the heading as set forth above; 

b. By removing "S02 trading budget" wherever it appears and 

adding in its place "S02 Group 1 trading budget"; 

c. By removing "S02 new unit set-aside" wherever it appears 

and adding in its place "new unit set-aside"; 

d. By removing "S02 Indian country new unit set-aside" 

wherever it appears and adding in its place "Indian country new 

unit set-aside"; 

e. By removing "S02 variability limit" wherever it appears 

and adding in its place "variability limit"; 

f. In paragraph (a) introductory text, by adding "Group 1" 

before "trading budgets", and by removing "new unit-set aside" 

and adding in its place "new unit set-aside"; 

g. By adding and reserving paragraphs (a) (2) (vi) and 

(a) (11) (vi); and 

h. In paragraph (c), by adding after "Each" the word 

"State", and by removing "set aside" wherever it appears and 

adding in its place "set-aside". 

§ 97.611 [Amended] 

52. Section 97.611 is amended: 

a. In paragraphs (b) (1) (iii) and (b) (2) (iii), by adding 

after "November 30 of" the word "the"; 

b. In paragraph (c) (1) (ii), by removing "§ 52.39 (d), (e), or 

(f)" and adding in its place"§ 52.39(e) or (f)"; 
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c. In paragraph (c) (5) (i) (B), by adding after"§ 52.39(e) or 

(f)" the words "of this chapter"; 

d. In paragraph (c) (5) (ii) introductory text, by removing 

"of this paragraph" and adding in its place "of this section"; 

e. In paragraph (c) (5) (ii) (B), by adding after "§ 52.39 (e) 

or (f)" the words "of this chapter"; and 

f. In paragraph (c) (5) (iii), by removing "of this paragraph" 

and adding in its place "of this section". 

§ 97.612 [Amended] 

53. Section 97.612 is amended: 

a. In paragraph (a) (2), by removing "§§" and adding in its 

place "§"; 

b. In paragraph (a) (4) (i), by removing "paragraph (a) (1) (i) 

through (iii)" and adding in its place "paragraphs (a) (1) (i) 

through (iii)"; 

c. In paragraph (a) ( 4) ( ii) , by adding after "paragraph 

(a) ( 4) ( i)" the words "of this section"; 

d. In paragraph (a) (9) (i), by adding after "November 30 of" 

the word "the"; 

e. In paragraph (b) ( 4) ( ii) , by adding after "paragraph 

(b) ( 4) ( i)" the words "of this section"; 

f. In paragraph (b) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; 

g. In paragraph (b) (10) (ii), by removing "§ 52.39 (d), (e), 

or (f)" and by adding in its place"§ 52.39(e) or (f)"; and 
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h. In paragraph (b) ( 11) , by adding after "paragraphs (b) ( 9) , 

(10) and (12)" the words "of this section". 

§ 97.621 [Amended] 

54. Section 97.621 is amended: 

a. In paragraphs (c), (d), and (e), by removing "period" and 

adding in its place "periods"'; 

b. In paragraphs (f) and (g), by removing"§ 52.39(e) and 

(f)" and adding in its place"§ 52.39(e) or (f)"; and 

c. In paragraph (j), by removing "the date" and adding in 

its place "the date 15 days after the date". 

§ 97.625 [Amended] 

55. Section 97.625 is amended: 

a. In paragraph (b) (2) (iii) introductory text, by removing 

"paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (1) (ii) "; and 

b. In paragraph (b) ( 2) (iii) (B) , by adding "the calculations 

incorporating" before "any adjustments". 

§ 97.628 [Amended] 

56. Section 97.628 is amended in paragraph (b) by removing 

"paragraph (a) (1)" and adding in its place "paragraph (a)". 

§ 97.630 [Amended] 

57. Section 97.630 is amended: 

a. In paragraph (b) introductory text, by adding after 

"operator" the words "of a CSAPR S02 Group 1 unit", by adding 
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"the later of" before "the following dates" each time it appears, 

and by removing the final period and adding in its place a colon; 

b. By removing paragraphs (b) (1) and (b) (2) introductory 

text; 

c. By redesignating paragraphs (b) (2) (i) and (ii) as 

paragraphs (b) ( 1) and ( 2) ; 

d. In redesignated paragraph (b) (2), by removing the final 

semicolon and adding in its place a period; 

e. In paragraph (b) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

f. In paragraph (b) ( 3) (iii) , by adding after "§ 7 5. 6 6" the 

words "of this chapter". 

§ 97.631 [Amended] 

58. Section 97.631 is amended: 

a. In paragraph (d) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

b. By redesignating paragraphs (d) (3) (v) (A) (1) through (3) 

as paragraphs (d) (3) (v) (A) (1) through (3). 

§ 97.634 [Amended] 

59. Section 97.634 is amended: 

a. In paragraph (b) by adding "the" before "requirements"; 

b. In paragraph (d) (1) introductory text, by removing "the 

CSAPR" and adding in its place "a CSAPR", and by adding "the 

later of" before the final colon; 
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c. In paragraph (d) (1) (i), by removing "For a unit that 

commences commercial operation before July 1, 2014, the" and 

adding in its place "The"; and 

d. In paragraph (d) (1) (ii), by removing "For a unit that 

commences commercial operation on or after July 1, 2014, the" and 

adding in its place "The", and by removing ", unless that quarter 

is the third or fourth quarter of 2014, in which case reporting 

shall commence in the quarter covering January 1, 2015 through 

March 31, 2015". 

Subpart DDDDD-CSAPR 802 Group 2 Trading Program 

60. The heading of subpart DDDDD of part 97 is revised to 

read as set forth above. 

§ 97.702 [Amended] 

61. Section 97.702 is amended: 

a. By relocating all definitions beginning with "CSAPR" to 

their alphabetical locations in the list of definitions; 

b. In the definition of "Cogeneration system", by removing 

"steam turbine generator" and adding in its place "generator"; 

c. In the definition of "Commence commercial operation", in 

paragraph (2) introductory text, by adding after "defined in" the 

word "the"; 

d. In the definition of "Fossil fuel", by removing"§§" and 

adding in its place §"; and 

e. In the definition of "Sequential use of energy", in 

paragraph (2), by adding after "from" the word "a". 
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§ 97.704 [Amended] 

62. Section 97.704 is amended in paragraph (b) (2) (ii) by 

removing "paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (2) (i) If. 

§ 97.706 [Amended] 

63. Section 97.706 is amended: 

a. In the heading of paragraph (c) (4), by adding "CSAPR S02 

Group 2" before "allowances"; and 

b. In paragraph (d) (2), by removing "subpart H" and adding 

in its place "subpart B". 

§ 97.710 State 802 Group 2 trading budgets, new unit set-

asides, Indian country new unit set-asides, and variability 

limits. 

64. Section 97.710 is amended: 

a. By revising the heading as set forth above; 

b. By removing "S02 trading budget" wherever it appears and 

adding in its place "S02 Group 2 trading budget"; 

c. By removing "S02 new unit set-aside" wherever it appears 

and adding in its place "new unit set-aside"; 

d. By removing "S02 Indian country new unit set-aside" 

wherever it appears and adding in its place "Indian country new 

unit set-aside"; 

e. By removing "S02 variability limit" wherever it appears 

and adding in its place "variability limit"; 
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f. In paragraph (a) introductory text, by adding "Group 2" 

before "trading budgets", and by removing "new unit-set aside" 

and adding in its place "new unit set-aside"; and 

g. In paragraph (c), by adding after "Each" the word 

"State", by removing "identified under" and adding in its place 

"in", by removing "excludes" and adding in its place "does not 

include", and by removing "set aside" wherever it appears and 

adding in its place "set-aside". 

§ 97.711 [Amended] 

65. Section 97.711 is amended: 

a. In paragraphs (b) (1) (iii) and (b) (2) (iii), by adding 

after "November 30 of" the word "the"; 

b. In paragraph (c) (1) introductory text, by adding after 

"approved" each time it appears the word "under"; 

c. In paragraph (c) (1) (ii), by removing"§ 52.39(g), (h), or 

(i)" and adding in its place"§ 52.39(h) or (i)"; 

d. In paragraph (c) (5) (i) (B), by adding after "§ 52.39 (h) or 

(i)" the words "of this chapter"; 

e. In paragraph (c) (5) (ii) introductory text, by removing 

"of this paragraph" and adding in its place "of this section"; 

f. In paragraph (c) (5) (ii) (B), by adding after "§ 52.39 (h) 

or (i)" the words "of this chapter"; and 

g. In paragraph (c) (5) (iii), by removing "of this paragraph" 

and adding in its place "of this section". 

§ 97.712 [Amended] 
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66. Section 97.712 is amended: 

a. In paragraph (a) (2), by removing "§§" and adding in its 

place "§"; 

b. In paragraph (a) (4) (i), by removing "paragraph (a) (1) (i) 

through (iii)" and adding in its place "paragraphs (a) (1) (i) 

through (iii)"; 

c. In paragraph (a) ( 4) ( ii) , by adding after "paragraph 

(a) (4) (i)" the words "of this section"; 

d. In paragraph (a) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; 

e. In paragraph (b) ( 4) ( ii) , by adding after "paragraph 

(b) ( 4) ( i)" the words "of this section"; 

f. In paragraph (b) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; and 

g. In paragraph (b) (10) (ii), by removing "§ 52.39 (g), (h), 

or (i)" and by adding in its place"§ 52.39(h) or (i)". 

§ 97.721 [Amended] 

67. Section 97.721 is amended: 

a. In paragraphs (c), (d), and (e), by removing "period" and 

adding in its place "periods"'; 

b. In paragraphs (f) and (g), by removing"§ 52.39(h) and 

(i)" and adding in its place"§ 52.39(h) or (i)"; and 

c. In paragraph (j), by removing "the date" and adding in 

its place "the date 15 days after the date", and by removing the 

comma before "described". 
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§ 97.725 [Amended] 

68. Section 97.725 is amended: 

a. In paragraph (b) (2) (iii) introductory text, by removing 

"paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (1) (ii) If; 

b. In paragraph (b) ( 2) (iii) (B) , by adding "the calculations 

incorporating" before "any adjustments"; and 

c. In paragraph (b) ( 6) (iii) (B) , by removing after 

"appropriate" the word "at". 

§ 97.728 [Amended] 

69. Section 97.728 is amended in paragraph (b) by removing 

"paragraph (a) (1)" and adding in its place "paragraph (a)". 

§ 97.730 [Amended] 

70. Section 97.730 is amended: 

a. In paragraph (b) introductory text, by adding after 

"operator" the words "of a CSAPR S02 Group 2 unit", by adding 

"the later of" before "the following dates" each time it appears, 

and by removing the final period and adding in its place a colon; 

b. By removing paragraphs (b) (1) and (b) (2) introductory 

text; 

c. By redesignating paragraphs (b) (2) (i) and (ii) as 

paragraphs (b) ( 1) and ( 2) ; 

d. In redesignated paragraph (b) (2), by removing the final 

semicolon and adding in its place a period; 

74 

ED_000738_00002683-00074 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 

e. In paragraph (b) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

f. In paragraph (b) ( 3) (iii) , by adding after "§ 7 5. 6 6" the 

words "of this chapter". 

§ 97.731 [Amended] 

71. Section 97.731 is amended: 

a. In paragraph (d) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

b. By redesignating paragraphs (d) (3) (v) (A) (1) through (3) 

as paragraphs (d) (3) (v) (A) (1) through (3). 

§ 97.734 [Amended] 

72. Section 97.734 is amended: 

a. In paragraph (b) by adding "the" before "requirements"; 

b. In paragraph (d) (1) introductory text, by removing "the 

CSAPR" and adding in its place "a CSAPR", and by adding "the 

later of" before the final colon; 

c. In paragraph (d) (1) (i), by removing "For a unit that 

commences commercial operation before July 1, 2014, the" and 

adding in its place "The"; and 

d. In paragraph (d) (1) (ii), by removing "For a unit that 

commences commercial operation on or after July 1, 2014, the" and 

adding in its place "The", and by removing ", unless that quarter 

is the third or fourth quarter of 2014, in which case reporting 

shall commence in the quarter covering January 1, 2015 through 

March 31, 2015". 

75 

ED_000738_00002683-00075 



*** E.O. 12866 Review - Draft - Do Not Cite, Quote, or Release 
During Review*** 

76 

ED_000738_00002683-00076 
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6560-50-P 

ENVIRONMENTAL PROTECTION AGENCY 

40 CFR Parts 52, 78, and 97 

[EPA-HQ-OAR-2015-0500; FRL-____ -_-OAR] 

RIN 2060-ASOS 

Cross-State Air Pollution Rule Update for the 2008 Ozone NAAQS 

AGENCY: Environmental Protection Agency (EPA) 

ACTION: Proposed Rule 

SUMMARY: The primary purpose of this proposal is to address 

interstate air quality impacts with respect to the 2008 ozone 

National Ambient Air Quality Standards (NAAQS). The EPA 

promulgated the Cross-State Air Pollution Rule (CSAPR) on July 6, 

2011, to address interstate transport of ozone pollution under 

the 1997 ozone NAAQS. 1 The EPA is proposing to update CSAPR to 

address interstate emission transport with respect to the 2008 

ozone NAAQS. This proposal also responds to the July 28, 2015 

remand by the Court of Appeals for the District of Columbia 

Circuit of certain states' ozone-season nitrogen oxides (NOx) 

emissions budgets established by CSAPR. This proposal also 

updates the status of certain states' outstanding interstate 

ozone transport obligations with respect to the 1997 ozone NAAQS, 

for which CSAPR provided a partial remedy. The EPA is taking this 

1 CSAPR also addressed interstate transport of fine particulate matter (PM2 . 5 ) 

under the 1997 and 2006 PM2.s NAAQS. 
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action under Clean Air Act section 110 (a) (2) (D) (i) (I), sometimes 

called the "good neighbor provision." 

This proposal finds that ozone season emissions of NOx in 23 

eastern states affect the ability of downwind states to attain 

and maintain the 2008 ozone NAAQS. These emissions can be 

transported downwind as NOx or, after transformation in the 

atmosphere, as ozone. For these 23 eastern states, the EPA 

proposes to issue Federal Implementation Plans (FIPs) that 

generally update the existing CSAPR NOx ozone-season emissions 

budgets for electricity generating units (EGUs) and implement 

these budgets via the CSAPR NOx ozone-season allowance trading 

program. One state, Kansas, would have a new CSAPR ozone season 

requirement under this proposal. The remaining 22 states were 

included in the original CSAPR ozone-season program as to the 

1997 ozone NAAQS. The EPA would finalize a FIP for any state that 

does not have an approved SIP addressing its contribution by the 

date this rule is finalized. The EPA is proposing implementation 

starting with the 2017 ozone season. The proposed NOx emission 

reductions do not necessarily eliminate fully states' significant 

contribution to downwind air quality problems. 2 However, the 

proposed emission reductions would provide a partial remedy to 

address these obligations and would result in important near-term 

reductions in ozone pollution that crosses state lines, thereby 

2 The proposed requirements for one state, North Carolina, would fully 
eliminate that state's significant contribution to downwind alr 
quality problems. 
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improving air quality impacts in downwind states. In conjunction 

with other federal and state actions, these requirements would 

assist downwind states in the eastern United States in attaining 

and maintaining the 2008 ozone standard. 

DATES: Comments must be received on or before January 19, 2016. 

Under the Paperwork Reduction Act (PRA), comments on the 

information collection provisions are best assured of 

consideration if the Office of Management and Budget (OMB) 

receives a copy of your comments on or before [insert date 30 

days after date of publication in the Federal Register]. 

Public Hearing. The EPA will be holding one public hearing on the 

proposed Cross-State Air Pollution Rule for the 2008 Ozone 

National Ambient Air Quality Standards. The hearing will be held 

to accept oral comments on the proposal. The hearing will be held 

on December 17, 2015 in Washington D.C. The hearing will begin at 

9:00 a.m. (local time) and will conclude at 8:00p.m. (local 

time) . 

ADDRESSES: Submit your comments, identified by Docket ID No. EPA

HQ-OAR-2015-0500, to the Federal eRulemaking Portal: 

submitting comments. Once submitted, comments cannot be edited or 

withdrawn. The EPA may publish any comment received to its public 

docket. Do not submit electronically any information you consider 

to be Confidential Business Information (CBI) or other 

information whose disclosure is restricted by statute. Multimedia 
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submissions (audio, video, etc.) must be accompanied by a written 

comment. The written comment is considered the official comment 

and should include discussion of all points you wish to make. 

The EPA will generally not consider comments or comment contents 

located outside of the primary submission (i.e. on the web, 

cloud, or other file sharing system). For additional submission 

methods, the full EPA public comment policy, information about 

CBI or multimedia submissions, and general guidance on making 

effective comments, please visit 

ht comment 

FOR FURTHER INFORMATION CONTACT: Mr. David Risley, Clean Air 

Markets Division, Office of Atmospheric Programs (Mail Code 

6204M), Environmental Protection Agency, 1200 Pennsylvania Avenue 

NW, Washington, DC 20460; telephone number: (202) 343-9177; email 

address: Risley.David@epa.gov. 

SUPPLEMENTARY INFORMATION: 

Preamble Glossary of Terms and Abbreviations 

The following are abbreviations of terms used in the 

preamble. 

CAA or Act 

CAIR 

CAMx 

CBI 

CEMS 

CFR 

Clean Air Act 

Clean Air Interstate Rule 

Comprehensive Air Quality Model with Extensions 

Confidential Business Information 

Continuous Emission Monitoring Systems 

Code of Federal Regulations 

4 

ED_000738_00002684-00004 



E012866 2008 03 NAAQS CSAPR Update 2060 AS05 NPRM FRN 20151113 

CSAPR 

EGU 

EPA 

FIP 

FR 

GWh 

ICR 

IPM 

Km 

lb/mmBtu 

LNB 

mmBtu 

MOVES 

NAAQS 

NBP 

NEI 

NOx 

NODA 

NSPS 

OFA 

PPB 

RIA 

sc-co2 

SCR 

Cross-State Air Pollution Rule 

Electric Generating Unit 

U.S. Environmental Protection Agency 

Federal Implementation Plan 

Federal Register 

Gigawatt hours 

Information Collection Request 

Integrated Planning Model 

Kilometer 

Pounds per Million British Thermal Unit 

Low-NOx Burners 

Pounds per Million British Thermal Unit 

Motor Vehicle Emission Simulator 

National Ambient Air Quality Standard 

NOx Budget Trading Program 

National Emission Inventory 

Nitrogen Oxides 

Notice of Data Availability 

New Source Performance Standard 

Overfire Air 

Fine Particulate Matter 

Parts Per Billion 

Regulatory Impact Analysis 

Social Cost of Carbon 

Selective Catalytic Reduction 
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SIP State Implementation Plan 

SMOKE Sparse Matrix Operator Kernel Emissions 

SNCR Selective Non-catalytic Reduction 

Sulfur Dioxide 

TSD Technical Support Document 
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I. National Technology Transfer and Advancement Act 

(NTTAA) 

J. Executive Order 12898: Federal Actions to Address 

Environmental Justice in Minority Populations and Low

Income Populations 

K. Determinations Under Section 307 (b) (1) and (d) 

I. Executive Summary 

The EPA promulgated the original Cross-State Air Pollution 

Rule (CSAPR) on July 6, 2011, to address interstate ozone 

transport under the 1997 ozone National Ambient Air Quality 

Standards (NAAQS). The EPA is proposing to update CSAPR to 

address interstate emission transport with respect to the 2008 

ozone NAAQS. The 2008 ozone NAAQS is an 8-hour standard that was 

set at 75 parts per billion (ppb). See 73 FR 16436 (March 27, 

2008). 

A. Purpose of Regulatory Action 

The purpose of this rule is to reduce interstate emission 

transport that significantly contributes to nonattainment, or 

interferes with maintenance, of the 2008 ozone NAAQS in the 

eastern U.S. To achieve this goal, this proposal would further 

limit ozone season (May 1 through September 30) NOx emissions 

from electric generating units (EGUs) in 23 eastern states. 

Ozone causes a variety of negative effects on human health, 
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vegetation, and ecosystems. In humans, acute and chronic exposure 

to ozone is associated with premature mortality and a number of 

morbidity effects, such as asthma exacerbation. Ozone exposure 

can also negatively impact ecosystems. 

Studies have established that ozone occurs on a regional 

scale (i.e., thousands of kilometers) over much of the eastern 

U.S., with elevated concentrations occurring in rural as well as 

metropolitan areas. To reduce this regional-scale ozone 

transport, assessments of ozone control approaches have concluded 

that NOx control strategies are most effective. Further, studies 

have found that EGU NOx emission reductions can be effective in 

reducing individual 8-hour peak ozone concentrations and in 

reducing 8-hour peak ozone concentrations averaged across the 

ozone season. 3 Specifically, studies indicate that EGUs' 

emissions, which are generally released higher in the air column 

through tall stacks and are significant in quantity, may 

disproportionately contribute to long-range transport of ozone 

pollution on a per-ton basis. 4 

Clean Air Act (CAA or the Act) section 110 (a) (2) (D) (i) (I), 

sometimes called the "good neighbor provision," requires states 5 

to prohibit emissions that will contribute significantly to 

3 Summertime Zero-Out Contributions of regional NOx and VOC emissions to 
modeled 8-hour ozone concentrations in the Washington, DC; Philadelphia, PA, 
and New York City MSAs. "Contributions of regional air pollutant emissions to 
ozone and fine particulate matter-related mortalities in eastern U.S. urban 
areas". 
4 Butler, et al., "Response of Ozone and Nitrate to Stationary Source 
Reductions in the Eastern USA" 
5 The term "state" has the same meaning as provided in CAA section 
302(d) which specifically includes the District of Columbia. 
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nonattainment in, or interfere with maintenance by, any other 

state with respect to any primary or secondary NAAQS. 

The EPA originally finalized CSAPR on July 6, 2011. See 76 

FR 48208 (July 6, 2011). CSAPR addresses the 1997 ozone NAAQS and 

the 1997 and 2006 fine particulate matter (PM2.5 ) NAAQS. 6 (See 

section IV for a discussion of CSAPR litigation and 

implementation.) 

CSAPR provides a 4-step process to address the requirements 

of the good neighbor provision for ozone or PM2.s standards: (1) 

identifying downwind receptors that are expected to have problems 

attaining or maintaining clean air standards (i.e., NAAQS); (2) 

determining which upwind states contribute to these identified 

problems in amounts sufficient to "link" them to the downwind air 

quality problems; (3) for states linked to downwind air quality 

problems, identifying upwind emissions that significantly 

contribute to downwind nonattainment or interfere with downwind 

maintenance of a standard by quantifying available upwind 

emission reductions and apportioning upwind responsibility among 

linked states; and (4) for states that are found to have 

emissions that significantly contribute to nonattainment or 

interfere with maintenance of the NAAQS downwind, reducing the 

identified upwind emissions via regional emissions allowance 

trading programs. Each time the ozone or PM2.s NAAQS are revised, 

this process can be applied for the new NAAQS. In this action, 

6 CSAPR did not evaluate the 2008 ozone standard because the 2008 ozone NAAQS 
was under reconsideration during the analytic work for the rule. 
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the EPA proposes to apply this 4-step process to update CSAPR 

with respect to the 2008 ozone NAAQS. 

Application of this process with respect to the 2008 ozone 

NAAQS provides the analytic basis for proposing to further limit 

ozone season EGU NOx emissions in 23 eastern states. However, the 

EPA seeks comment on this proposal from all states and 

stakeholders. 

The requirements of this proposal are in addition to 

existing, on-the-books EPA and state environmental regulations, 

including the Clean Power Plan (CPP), which is included in the 

base case for this proposal. On August 3, 2015, President Obama 

and EPA announced the Clean Power Plan - a historic and important 

action on emissions that contribute to climate change. The CPP 

reduces carbon pollution from the power sector. Due to the 

compliance timeframes of the CPP, the EPA does not anticipate 

significant interactions with the CPP and the near-term ozone 

season EGU NOx emission reduction requirements under this 

proposal. However, states and utilities will be able to make 

their compliance plans with both programs in mind. Further 

discussion of the CPP is provided later in this proposal. 

In addition to reducing interstate ozone transport with 

respect to the 2008 ozone NAAQS, this proposal also addresses the 

status of outstanding interstate ozone transport obligations with 

respect to the 1997 ozone NAAQS. Under CSAPR, the EPA promulgated 

FIPs for 25 states to address ozone transport under the 1997 
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NAAQS. For 11 of these states, 7 in the 2011 final rule, CSAPR 

quantified ozone season NOx emission reductions that were not 

necessarily sufficient to eliminate all significant contribution 

to downwind nonattainment or interference with downwind 

maintenance of the 1997 ozone NAAQS downwind. Relying on base 

case modeling completed for this proposed rulemaking, this action 

proposes to find that the reductions required by those 11 FIPs 

were in fact sufficient to eliminate such significant 

contributions to downwind air quality problems for that standard. 

This action also responds to the July 28, 2015 opinion of 

the Court of Appeals for the District of Columbia (D.C. Circuit) 

remanding without vacatur 11 states' CSAPR phase 2 NOx ozone-

season emissions budgets. EME Homer City Generation, L.P., v. 

EPA, No. 795 F.3d 118, 129-30, 138 (EME Homer City II). This 

action proposes to respond to that remand by replacing the 

budgets invalidated by the D.C. Circuit for nine states and by 

removing two states from the CSAPR NOx ozone-season trading 

program. 8 

On October 1, 2015, the EPA strengthened the ground-level 

ozone NAAQS, based on extensive scientific evidence about ozone's 

effects on public health and welfare. This proposal to reduce 

7 Alabama, Arkansas, Georgia, Illinois, Indiana, Kentucky, Louisiana, 
Mississippi, Missouri, Tennessee, and Texas. (See CSAPR Final Rule, 
76 FR at 48220, and the CSAPR Supplemental Rule, 76 FR at 80760, 
December 27, 2011). 
8 The EPA proposes to replace emissions budgets for Maryland, New Jersey, New 
York, North Carolina, Ohio, Pennsylvania, Texas, Virginia, and West Virginia. 
The EPA proposes to remove Florida and South Carolina from the CSAPR ozone
season NOx trading program. 
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interstate emission transport with respect to the 2008 ozone 

NAAQS is a separate and distinct regulatory action and is not 

meant to address the CAA's good neighbor provision with respect 

to the 2015 ozone NAAQS final rule. 

The Clean Air Act gives states the responsibility to address 

interstate pollution transport through good neighbor State 

Implementation Plans (SIPs) . The EPA supports state efforts to 

submit good neighbor SIPs for the 2008 ozone NAAQS and has shared 

information with states to facilitate such SIP submittals. 

However, in the event that good neighbor SIPs are not submitted 

or cannot be approved, this rule proposes Federal Implementation 

Plans (FIPs), as required under section 110(c) (1) of the CAA, to 

establish and implement EGU NOx reductions identified in this 

rule. 

On July 13, 2015, the EPA published a rule finding that 24 

states 9 failed to make complete submissions that address the 

requirements of section 110 (a) (2) (D) (i) (I) related to the 

interstate transport of pollution as to the 2008 ozone NAAQS. See 

80 FR 39961 (July 13, 2015) (effective August 12, 2015). The 

finding action triggered a 2-year deadline for the EPA to issue 

FIPs to address the good neighbor provision for these states by 

August 12, 2017. 

9 The states included in this finding of failure to submit are: Alabama, 
Arkansas, California, Florida, Georgia, Iowa, Illinois, Kansas, Massachusetts, 
Maine, Michigan, Minnesota, Mississippi, Missouri, New Hampshire, New Mexico, 
North Carolina, Oklahoma, Pennsylvania, South Carolina, Tennessee, Vermont, 
Virginia, and West Virginia. 

14 

ED_000738_00002684-00014 



E012866 2008 03 NAAQS CSAPR Update 2060 AS05 NPRM FRN 20151113 

The EPA would finalize a FIP for a state that we find has 

failed to submit a complete good neighbor SIP or for which we 

issue a final rule disapproving its good neighbor SIP. 

The EPA proposes to align implementation of this rule with 

relevant attainment dates for the 2008 ozone NAAQS, as required 

by the D.C. Circuit's decision North Carolina v. EPA. 10 The EPA's 

final 2008 Ozone NAAQS SIP Requirements Rule 11 revised the 

attainment deadline for ozone nonattainment areas currently 

designated as moderate from December 2018 to July 2018 in 

accordance with the D.C. Circuit's decision in NRDC v. EPA. 12 

Because July 2018 falls during the 2018 ozone season, the 2017 

ozone season will be the last full season from which data can be 

used to determine attainment of the NAAQS by the July 2018 

attainment date. We believe that North Carolina compels the EPA 

to identify upwind reductions and implementation programs to 

achieve these reductions, to the extent possible, for the 2017 

ozone season. 

In order to apply the first and second steps of the CSAPR 4-

step process to interstate transport for the 2008 ozone NAAQS, 

the EPA used air quality modeling to project ozone concentrations 

at air quality monitoring sites to 2017. The EPA evaluated these 

modeling projections for the air quality monitoring sites and 

10 531 F.3d 896, 911-12 (D.C. Cir. 2008) (holding that EPA must 
coordinate interstate transport compliance deadlines with downwind 
attainment deadlines). 
11 80 FR 12264, 12268; 40 CFR 51.1103. 
12 7 7 7 F . 3d 4 56, 4 6 9 (D. C . C i r . 2 0 14 ) . 
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considered current ozone monitoring data at these sites to 

identify receptors that are anticipated to have problems 

attaining or maintaining the 2008 ozone NAAQS. The EPA then used 

air quality modeling to evaluate contributions from upwind states 

to these downwind receptors. 

CSAPR and previous federal transport rules, such as the NOx 

SIP Call and the Clean Air Interstate Rule (CAIR) - discussed in 

detail below - addressed collective contributions of ozone 

pollution from states in the eastern U.S. These rules did not 

address contributions in the 11 western contiguous United 

States. 13 There may be additional criteria to evaluate regarding 

collective contribution of transported air pollution in the West, 

such as those raised in EPA-state meetings to discuss approaches 

for determining how emissions in upwind states impact air quality 

in downwind states. 14 Given that the near-term 2017 

implementation timeframe constrains the opportunity to conduct 

evaluations of additional criteria, the EPA proposes to focus 

this rulemaking on eastern states. This focus would not relieve 

western states of obligations to address interstate transport 

under the Act. The EPA and western states, working together, 

would continue to evaluate interstate transport on a case-by-case 

basis. While the EPA proposes to focus this rulemaking on eastern 

13 For the purpose of this action, the western U.S. (or the West) 
consists of the 11 western contiguous states of Arizona, California, 
Colorado, Idaho, Montana, New Mexico, Nevada, Oregon, Utah, 
Washington, and Wyoming. 
14 For example, EPA-State meetings held in Research Triangle Park, NC on April 
8, 2013 and Denver, Colorado on April 17, 2013. 
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states, we seek comment on whether to include western states in 

this rule. 

To apply the third step of the 4-step process, the EPA 

assessed ozone season NOx reductions that are achievable for the 

2017 ozone season. This assessment reveals that there is 

significant EGU NOx reduction potential that can be achieved for 

2017 at reasonable cost, which would make meaningful and timely 

improvements in ozone air quality. The EPA applied a multi-factor 

test to evaluate EGU NOx reduction potential for 2017 and 

proposes to quantify EGU NOx ozone-season emissions budgets 

reflecting emission reductions from cost-effective pollution 

control measures achievable for the 2017 ozone season (estimated 

to obtain NOx reductions at a uniform cost of approximately 

$1,300 per ton). 

The EPA is not proposing to quantify non-EGU emission 

reductions to reduce interstate ozone transport for the 2008 

ozone NAAQS at this time because we are uncertain that 

significant NOx mitigation is achievable from non-EGUs for the 

2017 ozone season. The EPA will continue to evaluate whether non

EGU emission reductions can be achieved on a longer time-frame at 

a future date. However, as explained later in this notice, this 

proposal seeks comment on a preliminary evaluation of stationary 

non-EGU NOx mitigation potential and on allowing a state to 

include legacy NOx SIP Call non-EGUs in the CSAPR trading program 

by adopting a SIP revision that the EPA would approve as 
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modifying the CSAPR trading program provisions with regard to 

that state. 

To evaluate full elimination of a state's significant 

contribution to nonattainment and interference with maintenance, 

EGU and non-EGU ozone season NOx reductions should both be 

evaluated. To the extent air quality impacts persist after 

implementation of the NOx reductions identified in this rule, a 

final judgment on whether the proposed EGU NOx reductions 

represent a full or partial elimination of a state's good 

neighbor obligation for the 2008 NAAQS is therefore subject to an 

evaluation of the contribution to interstate transport from 

additional non-EGU emission sectors. 

However, the EPA believes that it is beneficial to 

implement, without further delay, EGU NOx reductions since they 

are achievable in the near term. Generally, notwithstanding that 

additional reductions may be required to fully address the 

states' interstate transport obligations, the proposed NOx 

emission reductions are needed for these states to eliminate 

their significant contribution to nonattainment and interference 

with maintenance of the 2008 ozone NAAQS and needed for downwind 

states with ozone nonattainment areas that are required to attain 

the standard by 2018. 15 

At the same time, the EPA also notes that section 

15 The proposed requirements for one state, North Carolina, would fully 
eliminate that state's significant contribution to downwind air quality 
problems. 
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110 (a) (2) (D) (i) (I) of the CAA only requires upwind states to 

prohibit emissions that will significantly contribute to 

nonattainment or interfere with maintenance of the NAAQS in other 

states. It does not shift to upwind states the full 

responsibility for ensuring that all areas in other states attain 

and maintain the NAAQS. Downwind states also have control 

responsibilities because, among other things, the Act requires 

each state to adopt enforceable plans to attain and maintain air 

quality standards. The requirements established for upwind states 

through this proposed rule will supplement downwind states' local 

emission control strategies that, in conjunction with the 

certainty on maximum allowable upwind state EGU emissions that 

this proposed rule would provide, promote attainment and 

maintenance of the 2008 ozone NAAQS. 

To meet the fourth step of the 4-step process (i.e., 

implementation) the proposed FIPs contain enforceable measures 

necessary to achieve the emission reductions in each state. The 

proposed FIPs would require power plants in affected states 

(i.e., states that significantly contribute to ozone transport in 

the east) to participate in the CSAPR NOx ozone-season allowance 

trading program (as modified by the proposed changes described 

elsewhere in this notice). CSAPR's trading programs and EPA's 

prior emissions trading programs provide a proven implementation 

framework for achieving emission reductions. In addition to 

providing environmental certainty (i.e., a cap on emissions), 
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these programs also provide regulated sources with flexibility in 

choosing compliance strategies. By using the existing CSAPR NOx 

ozone-season allowance trading program, the EPA is proposing to 

use an implementation framework that was shaped by notice and 

comment in previous rulemakings and reflects the evolution of 

these programs in response to court decisions. Further, this 

program is familiar to the EGUs that will be regulated under this 

rule, which means that monitoring, reporting, and compliance will 

be done as it already is under CSAPR's current ozone-season and 

annual programs. 16 

These FIP requirements, if finalized, would begin with the 

2017 ozone season and would continue for subsequent ozone seasons 

to ensure that upwind states included in this rule meet their 

Clean Air Act obligation to address interstate emissions 

transport with respect to the 2008 ozone NAAQS for 2017 and 

future years. To the extent that emissions in an included state 

would otherwise exceed the promulgated emission level, these good 

neighbor EGU emissions limits will ensure that future emissions 

are consistent with states' ongoing good neighbor obligations. To 

the extent that emissions in an included state would be reduced 

for other reasons, for example planned lower-NOx emitting 

generation coming online, then those actions will help the state 

comply with its good neighbor requirements. 

16 One state, Kansas, would have a new CSAPR ozone season requirement under 
this proposal. Kansas currently participates in the CSAPR NOx and S02 annual 
programs. The remaining 22 states were included in the original CSAPR ozone
season program as to the 1997 ozone NAAQS. 
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Generally, for states that would be affected by one of the 

FIPs proposed in this action and that are already included in the 

CSAPR NOx ozone-season trading program to address interstate 

ozone transport for the 1997 NAAQS, this action proposes to 

revise the existing part 97 regulations that define that program 

to incorporate lower EGU NOx ozone-season emissions budgets for 

each of the affected states in order to reduce ozone transport 

for the 2008 ozone NAAQS. 17 If finalized, compliance with these 

lower emissions budgets for the 2008 ozone NAAQS would also 

satisfy compliance with the existing higher emissions budgets for 

the 1997 ozone NAAQS. Therefore, the EPA proposes to replace the 

existing CSAPR emissions budgets (i.e. for the 1997 ozone NAAQS) 

for the affected states with the lower emissions budgets proposed 

to reduce ozone transport for the 2008 ozone NAAQS. Compliance 

with the final lower emissions budgets for the 2008 ozone NAAQS 

would supersede compliance with the CSAPR NOx ozone-season 

budgets for the 1997 ozone NAAQS. This action would therefore 

respond to the remand of EME Homer City II with respect to the 

NOx ozone-season emissions budgets for nine states18 by replacing 

the budgets declared invalid by the court with revised budgets 

designed to address the 2008 ozone NAAQS. 

The proposed FIPs, if finalized, would not limit states' 

17 One state, Kansas, would have a new CSAPR ozone season requirement under 
this proposal. The remaining 22 states were included in the original CSAPR 
ozone-season program as to the 1997 ozone NAAQS. 
18 The EPA proposes to replace emissions budgets for Maryland, New Jersey, New 
York, North Carolina, Ohio, Pennsylvania, Texas, Virginia, and West Virginia. 
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flexibility in meeting their CAA requirements, as any state 

included in this rule can submit a good neighbor SIP at any time 

that, if approved by the EPA, could replace the FIP for that 

state. Additionally, CSAPR already provides states with the 

option to submit abbreviated SIPs to customize the methodology 

for allocating NOx ozone-season allowances while participating in 

the ozone-season trading program and we propose to continue that 

approach in this rule. 

The EPA therefore proposes revisions to the Code of Federal 

Regulations, specifically 40 CFR part 97, subpart BBBBB (federal 

CSAPR NOx ozone-season trading program); 40 CFR 52.38(b) (rules 

on replacing or modifying the federal CSAPR NOxozone-season 

trading program with a SIP); 40 CFR 52.540, 52.882, and 52.2140 

(adding or limiting requirements for EGUs in certain individual 

states to participate in the CSAPR NOx ozone-season trading 

program); and 40 CFR 78.1 (modifying the list of decisions 

subject to administrative appeal procedures under part 78) to 

address interstate transport for the 2008 ozone NAAQS. In 

addition, various minor corrections are proposed to these CFR 

sections and other sections of parts 52, 78, and 97 relating to 

the CSAPR ozone-season and annual trading programs. 

The 23 eastern states for which the EPA proposes to 

promulgate FIPs to reduce interstate ozone transport as to the 

2008 ozone NAAQS are listed in Table I-1. 

22 

ED_000738_00002684-00022 



E012866 2008 03 NAAQS CSAPR Update 2060 AS05 NPRM FRN 20151113 

Table I-A-1 Proposed List of Covered States for the 2008 8-
Hour Ozone NAAQS 

State Name 
Alabama 
Arkansas 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maryland 
Michigan 
Mississippi 
Missouri 
New Jersey 
New York 
North Carolina 
Ohio 
Oklahoma 
Pennsylvania 
Tennessee 
Texas 
Virginia 
West Virginia 
Wisconsin 

For eastern states for which the EPA is not proposing FIPs 

in this action, the EPA notes that updates to the modeling for 

the final rule, made based on comments received on the proposal, 

could change the analysis as to which states significantly 

contribute to nonattainment or interfere with maintenance. In 

this regard, the final modeling could result in additional states 

being included in the final rule. Therefore, the EPA provides all 

data and methods necessary for all eastern states to comment on 
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all aspects of this proposal in the Ozone Transport Policy 

Analysis TSD. This information includes EGU NOx ozone-season 

emissions budgets for all eastern states, in the event that final 

rule modeling demonstrates that additional states significantly 

contribute to downwind air quality problems. 

The EPA notes that the annual PM2 . 5 NAAQS was updated after 

CSAPR was promulgated (78 FR 306, January 15, 2013). However, 

this rule does not address the 2012 PM2 . 5 standard. The EPA 

acknowledges that, in EME Homer City II, the D.C. Circuit also 

remanded without vacatur the CSAPR phase 2 S02 emissions budgets 

as to four states. 795 F.3d at 129, 138. This proposal does not 

address the remand of these CSAPR phase 2 S02 annual emissions 

budgets. The EPA intends to address the remand of the phase 2 S02 

annual emissions budgets separately. The existing CSAPR emissions 

budgets and implementation programs (CSAPR S02 annual and NOx 

annual requirements), which address interstate transport for the 

1997 and 2006 PM2 . 5 NAAQS, continue to apply at this time. 

B. Major Provisions 

The major provision of this action are described in the 

remainder of this preamble and organized as follows: section III 

describes the human health and environmental context, the EPA's 

overall approach for addressing interstate transport, and the 

EPA's response to the remand of certain CSAPR NOx ozone-season 

emissions budgets; section IV describes the EPA's legal authority 

for this action; section V describes the air quality modeling 
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platform and emission inventories that the EPA used to identify 

downwind receptors of concern and upwind state ozone 

contributions to those receptors; section VI describes the EPA's 

proposed approach to quantify upwind state obligations in the 

form of EGU NOx emissions budgets; section VII details the 

implementation requirements including key elements of the CSAPR 

allowance trading program and deadlines for compliance; section 

VIII describes the expected costs, benefits, and other impacts of 

this proposed rule; section IX discusses proposed changes to the 

existing regulatory text for the CSAPR FIPs and the CSAPR trading 

programs; and section X discusses the statutes and executive 

orders affecting this rulemaking. The EPA invites comment on this 

proposed rulemaking. 

C. Benefits and Costs 

The proposed rule would achieve near-term emission 

reductions from the power sector, lowering ozone season NOx in 

2017 by 85,000 tons, compared to baseline 2017 projections 

without the rule. 

Consistent with Executive Order 13563, "Improving Regulation 

and Regulatory Review," we have estimated the costs and benefits 

of the proposed rule. Estimates here are subject to uncertainties 

discussed further in the Regulatory Impact Analysis (RIA) in the 

docket. The estimated net benefits of the proposed rule at a 3 

percent discount rate are $700 million to $1.2 billion (2011$). 

The non-monetized benefits include reduced ecosystem effects and 
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reduced visibility impairment. Discussion of the costs and 

benefits of the proposal is provided in preamble section VIII, 

below, and in the RIA, which is found in the docket for this 

proposed rulemaking. The EPA's estimate of the proposed rule's 

costs and quantified benefits is summarized in Table I.C-1, 

below. 

Table I.C-1 Summary of Compliance Costs, Monetized Benefits, and 
Monetized Net Benefits of the Proposed Rule for 2017 (2011$) 

Impacts at 3 percent 

Description 
Annualized Compliance Costs a 

Monetized benefits b 

Net benefits (benefits-costs 

discount rate 
( $ millions) 

$93 
$700 to $1,200 
$620 to $1,200 

a Total annualized social costs are estimated at a 3 percent 
discount rate. The social costs presented here reflect the EGU 
ozone season costs of complying with the proposed FIPs. 
b Total monetized benefits are estimated at a 3 percent discount 
rate. The total monetized benefits reflect the human health 
benefits associated with reducing exposure to ozone and PM2.s. It 
is important to note that the monetized benefits and co-benefits 
include many but not all health effects associated with pollution 
exposure. Benefits are shown as a range reflecting studies from 
Krewski et al. (2009) with Smith et al. (2009) to Lepeule et al. 
(2012) with Zanobetti and Schwartz (2008). 

II. General Information 

A. To Whom Does This Action Apply? 

This rule affects EGUs, and regulates the following groups: 

Industry Group NAICS* 
Fossil fuel-fired electric 221112 
power generation 

*North Amerlcan Industry Classlflcatlon System 

This table is not intended to be exhaustive, but rather 
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provides a guide for readers regarding entities likely to be 

regulated by this action. This table lists the types of entities 

that the EPA is now aware could potentially be regulated by this 

action. Other types of entities not listed in the table could 

also be regulated. To determine whether your entity is regulated 

by this action, you should carefully examine the applicability 

criteria found in 40 CFR 97.504. If you have questions regarding 

the applicability of this action to a particular entity, consult 

the person listed in the FOR FURTHER INFORMATION CONTACT section. 

III. Air Quality Issues Addressed and Overall Approach for the 

Proposed Rule 

A. The Interstate Transport Challenge under the 2008 Ozone 

Standard. 

1. Background on the Overall Nature of the Interstate Ozone 

Transport Problem 

Interstate transport of NOx emissions poses significant 

challenges with respect to the 2008 ozone NAAQS in the eastern 

U.S. and thus presents a threat to public health and welfare. 

a. Nature of Ozone and the Ozone NAAQS 

Ground-level ozone is not emitted directly into the air, but 

is created by chemical reactions between NOx and volatile organic 

compounds (VOC) in the presence of sunlight. Emissions from 

electric utilities and industrial facilities, motor vehicles, 
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gasoline vapors, and chemical solvents are some of the major 

sources of NOx and VOC. 

Because ground-level ozone formation increases with 

temperature and sunlight, ozone levels are generally higher 

during the summer. Increased temperature also increases emissions 

of volatile man-made and biogenic organics and can indirectly 

increase NOx emissions as well (e.g., increased electricity 

generation for air conditioning). 

The 2008 primary and secondary ozone standards are both 75 

parts per billion (ppb) as an 8-hour level. Specifically, the 

standards require that the 3-year average of the fourth highest 

24-hour maximum 8-hour average ozone concentration may not exceed 

75 ppb. 

b. Ozone Transport 

Studies have established that ozone formation, atmospheric 

residence, and transport occurs on a regional scale (i.e., 

thousands of kilometers) over much of the eastern U.S., with 

elevated concentrations occurring in rural as well as 

metropolitan areas. While substantial progress has been made in 

reducing ozone in many urban areas, regional-scale ozone 

transport is still an important component of peak ozone 

concentrations during the summer ozone season. 

The EPA has previously concluded in the NOx SIP Call, CAIR, 

and CSAPR that, for reducing regional-scale ozone transport, a 

NOx control strategy would be most effective. NOx emissions can 
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be transported downwind as NOx or, after transformation in the 

atmosphere, as ozone. As a result of ozone transport, in any 

given location, ozone pollution levels are impacted by a 

combination of local emissions and emissions from upwind sources. 

The transport of ozone pollution across state borders compounds 

the difficulty for downwind states in meeting health-based air 

quality standards (i.e., NAAQS). 

Recent assessments of ozone, for example those conducted for 

the October 2015 Regulatory Impact Analysis of the Final 

Revisions to the National Ambient Air Quality Standards for 

Ground-Level Ozone (EPA-452/R-15-007) continue to show the 

importance of NOx emissions on ozone transport. This analysis is 

in the docket for this proposal and can be also found at the 

EPA's website at: 

ht 

There are five general categories of NOx emission sources: 

EGUs, non-EGU point, onroad mobile, non-road mobile, and area. 

Studies have found that EGU NOx emission reductions can be 

effective in reducing individual 8-hour peak ozone concentrations 

and in reducing 8-hour peak ozone concentrations averaged across 

the ozone season. For example, a study that evaluates the 

effectiveness on ozone concentrations of EGU NOx reductions 

achieved under the NOx Budget Trading Program shows that 

regulating NOx emissions has been highly effective in reducing 

both ozone and dry-N03 concentrations during the ozone season. 
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Further, this study indicates that EGU emissions, which are 

generally released higher in the air column through tall stacks 

and are significant in quantity, may disproportionately 

contribute to long-range transport of ozone pollution on a per-

ton basis. 19 Another study shows that EGU NOx emissions can 

contribute between 5 ppb and 25 ppb to average 8-hour peak ozone 

concentrations in mid-Atlantic metropolitan statistical areas. 20 

Previous regional ozone transport efforts, including the NOx 

SIP Call, CAIR, and CSAPR, required ozone season NOx reductions 

from EGUs to address interstate transport of ozone. The EPA has 

taken comment on regulating EGU NOx emissions to address 

interstate ozone transport in the notice-and-comment process for 

these rulemakings. The EPA received no significant adverse 

comments in any of these proposals regarding the rules' focus on 

ozone season EGU NOx reductions to address interstate ozone 

transport. 

As described later in this notice, the EPA's analysis finds 

that the power sector continues to be capable of making NOx 

reductions at reasonable cost that reduce interstate transport 

with respect to ground-level ozone. EGU NOx emission reductions 

can be made in the near-term under this proposal by fully 

19 Butler, et al., "Response of Ozone and Nitrate to Stationary Source 
Reductions in the Eastern USA" 
20 Summertime Zero-Out Contributions of regional NOx and VOC emissions 
to modeled 8-hour ozone concentrations in the Washington, DC; 
Philadelphia, PA, and New York City MSAs. "Contributions of regional 
air pollutant emissions to ozone and fine particulate matter-related 
mortalities in eastern U.S. urban areas". 
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operating existing EGU NOx post-combustion controls (i.e., 

Selective Catalytic Reduction and Selective Non-Catalytic 

Reduction) - including optimizing NOx removal by existing, 

operational controls and turning on and optimizing existing idled 

controls; installation of (or upgrading to) state-of-the-art NOx 

combustion controls; and shifting generation to units with lower 

NOx emission rates. Further, additional assessment reveals that 

these available EGU NOx reductions would make meaningful and 

timely improvements in ozone air quality. 

The Clean Air Act's good neighbor provision requires states 

and the EPA to address interstate transport of air pollution that 

affects downwind states' ability to attain and maintain NAAQS. 

Other provisions of the CAA, namely sections 179B and 319(b), are 

available to deal with NAAQS exceedances not attributable to the 

interstate transport of pollution covered by the good neighbor 

provisions but caused by emission sources outside the control of 

a downwind state. These provisions address international 

transport and exceptional events, respectively. 21 , 22 

21 The EPA recognizes that both in-state and upwind wildfires may contribute 
to monitored ozone concentrations. The EPA encourages all states to consider 
how the appropriate use of prescribed fire may benefit of public safety and 
health by resulting in fewer ozone exceedances for both the affected state and 
their neighboring states. 
22 The CAA and the EPA's implementing regulations, specifically the 
Exceptional Events Rule at 40 CFR 50.14, allow for the exclusion of air 
quality monitoring data from regulatory determinations when events, including 
wildland fires, contribute to NAAQS exceedances or violations if they meet 
certain requirements, including the criterion that the event be not reasonably 
controllable or preventable. Wildland fires can be of two types: wildfire 
(unplanned) and prescribed fire (planned) . Under the Exceptional Events Rule, 
wildfires are considered, by their nature, to be not reasonably controllable 
or preventable. Because prescribed fires on wildland are intentionally ignited 
for resource management purposes, to meet the not reasonably controllable or 
preventable criterion, they must be conducted under a certified Smoke 
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c. Health and Environmental Effects 

Exposure to ambient ozone causes a variety of negative 

effects on human health, vegetation, and ecosystems. In humans, 

acute and chronic exposure to ozone is associated with premature 

mortality and a number of morbidity effects, such as asthma 

exacerbation. In ecosystems, ozone exposure causes visible foliar 

injury, decreases plant growth, and affects ecosystem community 

composition. See the EPA's November 2014 Regulatory Impact 

Analysis of the Proposed Revisions to the National Ambient Air 

Quality Standards for Ground-Level Ozone (EPA-452/P-14-006), in 

the docket for this proposal and available on the EPA's website 

more information on the human health and welfare and ecosystem 

effects associated with ambient ozone exposure. 

1. Events Affecting Application of the Good Neighbor Provision 

for the 2008 Ozone NAAQS 

The 2008 revisions to the ozone NAAQS were promulgated on 

March 12, 2008. See National Ambient Air Quality Standards for 

Ozone, Final Rule, 73 FR 16436 (March 27, 2008). The revision of 

the NAAQS, in turn, triggered a 3-year deadline of March 12, 

2011, for states to submit SIP revisions addressing 

Management Program or employ basic smoke management practices. Both types of 
wildland fire must also satisfy the other rule criteria. The EPA will soon 
propose revisions to the Exceptional Events Rule and release a draft guidance 
document, which applies the proposed rule revisions to wildfire events that 
could influence ozone concentrations. These actions, which the EPA intends to 
finalize in the summer of 2016, further clarify the treatment of wildland 
fires under the Exceptional Events Rule. 
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infrastructure requirements under CAA sections 110(a) (1) and 

110(a) (2), including the good neighbor provision. During this 3-

year SIP development period, on September 16, 2009, the EPA 

announced23 that it would reconsider the 2008 ozone NAAQS. To 

reduce the workload for states during the interim period of 

reconsideration, the EPA also announced its intention to propose 

staying implementation of the 2008 standards for a number of the 

requirements. On January 6, 2010, the EPA proposed to revise the 

2008 NAAQS for ozone from 75 ppb to a level within the range of 

60 to 70 ppb. See 75 FR 2938 (January 19, 2010). The EPA 

indicated its intent to issue final standards based upon the 

reconsideration by summer 2011. 

On July 6, 2011, the EPA finalized CSAPR, in response to the 

D.C. Circuit's remand of the EPA's prior federal transport rule, 

CAIR. See 76 FR 48208 (July 6, 2011). CSAPR addresses ozone 

transport under the 1997 ozone NAAQS, but does not address the 

2008 ozone standard, because the 2008 ozone NAAQS was under 

reconsideration during the analytic work for the rule. 

On September 2, 2011, consistent with the direction of the 

President, the Administrator of the Office of Information and 

Regulatory Affairs of the Office of Management and Budget 

returned the draft final 2008 ozone rule EPA had developed upon 

reconsideration to the Agency for further consideration. 24 In 

23 Fact Sheet. The EPA to reconsider Ozone Pollution Standards. 
http://www.epa.gov/groundlevelozone/pdfs/03_Reconsideration_FACT%20SHE 
ET 091609.pdf 
24 See Policy Assessment for the Review of the Ozone National Ambient 
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view of this direction and the timing of the agency's ongoing 

periodic review of the ozone NAAQS required under CAA section 109 

(as announced on September 29, 2008), the EPA decided to 

coordinate further proceedings on its voluntary reconsideration 

rulemaking of the 2008 ozone standard with that of its ongoing 

periodic review of the ozone NAAQS. 25 Implementation for the 

original 2008 ozone standard was renewed. However, during this 

time period, a number of legal developments pertaining to the 

EPA's promulgation of CSAPR created uncertainty surrounding the 

EPA's statutory interpretation and implementation of the good 

neighbor provision. 

On August 21, 2012, the D.C. Circuit issued a decision in 

EME Homer City Generation, L.P. v. EPA addressing several legal 

challenges to CSAPR and holding, among other things, that states 

had no obligation to submit good neighbor SIPs until the EPA had 

first quantified each state's good neighbor obligation. 26 

According to that decision, the submission deadline for good 

neighbor SIPs under the CAA would not necessarily be tied to the 

promulgation of a new or revised NAAQS. While the EPA disagreed 

with this interpretation of the statute and sought review of the 

decision in the D.C. Circuit and the U.S. Supreme Court, the EPA 

complied with the D.C. Circuit's ruling during the pendency of 

Air Quality Standards, August 2014, 
http://www.epa.gov/ttn/naaqs/standards/ozone/data/20140829pa.pdf, at 1-
9. 
25 Id. 
26 EME Homer City Generation, L.P. v. EPA, 696 F.3d 7, 31 (D.C. Cir. 
2012). 
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its appeal. In particular, the EPA indicated that, consistent 

with the D.C. Circuit's opinion, it would not at that time issue 

findings that states had failed to submit SIPs addressing the 

good neighbor provision. 27 

On January 23, 2013, the Supreme Court granted the EPA's 

petition for certiorari. 28 During 2013 and early 2014, as the EPA 

awaited a decision from the Supreme Court, the EPA initiated 

efforts and technical analyses aimed at identifying and 

quantifying state good neighbor obligations for the 2008 ozone 

NAAQS. As part of this effort, the EPA solicited stakeholder 

input and also provided states with, and requested input on, 

emissions inventories for 2011 (78 FR 70935, November 27, 2013) 

and inventory projections for 2018 (79 FR 2437, January 14, 

2014). 

On April 29, 2014, the Supreme Court reversed the D.C. 

Circuit's EME Homer City opinion on CSAPR and held, among other 

things, that under the plain language of the CAA, states must 

submit SIPs addressing the good neighbor provision within 3 years 

27 See, e.g., Memorandum from the Office of Air and Radiation former 
Assistant Administrator Gina McCarthy to the EPA Regions, "Next Steps 
for Pending Redesignation Requests and State Implementation Plan 
Actions Affected by the Recent Court Decision Vacating the 2011 Cross
State Air Pollution Rule," November 19, 2012; 78 FR 65559 (November 1, 
2013) (final action on Florida infrastructure SIP submission for 2008 
8-hour ozone NAAQS); 78 FR 14450 (March 6, 2013) (final action on 
Tennessee infrastructure SIP submissions for 2008 8-hour ozone NAAQS); 
Final Rule, Findings of Failure To Submit a Complete State 
Implementation Plan for Section 110(a) Pertaining to the 2008 Ozone 
National Ambient Air Quality Standard, 78 FR 2884 (January 15, 2013). 
28 EPA v. EME Homer City Generation, L.P., 133 S. Ct. 2857 (2013) 
(granting the EPA's and other parties' petitions for certiorari). 
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of promulgation of a new or revised NAAQS, regardless of whether 

the EPA first provides guidance, technical data, or rulemaking to 

quantify the state's obligation. 29 Thus, the Supreme Court 

affirmed that states have an obligation in the first instance to 

address the good neighbor provision after promulgation of a new 

or revised NAAQS, a holding that also applies to states' 

obligation to address transport for the 2008 ozone NAAQS. 

The Supreme Court holding affirmed that states were required 

to submit SIPs addressing the good neighbor provision with 

respect to the 2008 ozone NAAQS by March 12, 2011. To the extent 

that states have failed to submit SIPs to meet this statutory 

obligation, then the EPA has not only the authority, but the 

obligation, to promulgate FIPs to address the CAA requirement. 

Following the remand of the case to the D.C. Circuit, the 

EPA requested that the court lift the CSAPR stay and toll the 

CSAPR compliance deadlines by three years. On October 23, 2014, 

the D.C. Circuit granted the EPA's request. The EPA issued an 

interim final rule to revise the regulatory deadlines in CSAPR to 

reflect the three-year delay in implementation. Accordingly, 

CSAPR phase 1 implementation began in 2015 and phase 2 will begin 

in 2017. 30 

On March 6, 2015, the EPA's final 2008 Ozone NAAQS SIP 

Requirements Rule 31 revised the attainment deadline for ozone 

29 EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1600-01 
(2014). 

30 79 FR 71663 (December 3, 2014). 
31 80 FR 12264, 12268 (Mar. 6, 2015); 40 CFR 51.1103. 

36 

ED_000738_00002684-00036 



E012866 2008 03 NAAQS CSAPR Update 2060 AS05 NPRM FRN 20151113 

nonattainment areas currently designated as moderate to July 

2018. In order to demonstrate attainment by the deadline, the 

demonstration would have to be based on design values calculated 

using 2015 through 2017 ozone season data, since the July 2018 

deadline does not afford a full ozone season of measured data. 

The EPA established this deadline in the 2015 Ozone SIP 

Requirements Rule after previously establishing a deadline of 

December 31, 2018, that was vacated by the D.C. Circuit Court in 

Natural Resources Defense Council v. EPA. 32 

On July 28, 2015, the D.C. Circuit issued its opinion 

regarding CSAPR on remand from the Supreme Court, EME Homer City 

II, 795 F.3d 118. The court largely upheld CSAPR, but remanded to 

EPA without vacatur certain states' emissions budgets for 

reconsideration. This proposal responds to the remand of certain 

CSAPR NOx ozone-season emissions budgets to the EPA for 

reconsideration; see section C below. Regarding the remand of 

CSAPR phase 2 S02 annual emissions budgets as to four states, 

this proposal does not address that particular aspect of the D.C. 

Circuit opinion. The EPA intends to address the remand of the 

phase 2 S02 annual emissions budgets separately. 

B. Proposed Approach to Address Ozone Transport under the 2008 

Ozone NAAQS via FIPs 

1. The CSAPR Framework 

CSAPR establishes a 4-step process to address the 

32 777 F.3d 456 (D.C. Cir. 2014). 
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requirements of the good neighbor provision. 33 The EPA proposes 

to follow the same steps for this rule with respect to the 2008 

ozone NAAQS. These steps are: (1) identifying downwind receptors 

that are expected to have problems attaining or maintaining clean 

air standards (i.e., NAAQS); (2) determining which upwind states 

contribute to these identified problems in amounts sufficient to 

"link" them to the downwind air quality problems; (3) for states 

linked to downwind air quality problems, identifying upwind 

emissions that significantly contribute to nonattainment or 

interfere with maintenance of a standard by quantifying available 

upwind emission reductions and apportioning upwind responsibility 

among linked states; and (4) for states that are found to have 

emissions that significantly contribute to nonattainment or 

interfere with maintenance of the NAAQS downwind, reducing the 

identified upwind emissions via regional emissions allowance 

trading programs. 

Step 1 - In the original CSAPR, downwind air quality 

problems were assessed using modeled future air quality 

concentrations for a year aligned with attainment deadlines for 

the NAAQS considered in that rulemaking. The assessment of future 

air quality conditions generally accounts for on-the-books 

emission reductions 34 and the most up-to-date forecast of future 

emissions in the absence of the transport policy being evaluated 

33 See CSAPR, Final Rule, 76 FR 48208 (August 8, 2011). 
34 Since CSAPR was designed to replace CAIR, CAIR emissions reductions 
were not considered "on-the-books." 
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(i.e., base case conditions). The locations of downwind air 

quality problems are identified as those with receptors that are 

projected to be unable to attain (i.e., nonattainment receptor) 

or maintain (i.e., maintenance receptor) the standard. This 

proposal follows this same general approach. However, the EPA 

also proposes to consider current monitored air quality data to 

further inform the projected identification of downwind air 

quality problems for this proposal. Further details and 

application of step one for this proposal are described in 

section V of this notice. 

Step 2 - The original CSAPR used a screening threshold of 

one percent of the NAAQS to identify upwind states that were 

"linked" to downwind air pollution problems. States were 

identified as needing further evaluation for actions to address 

transport if their air quality impact35 was greater than or equal 

to the threshold for at least one downwind problem receptor 

(i.e., nonattainment or maintenance receptor identified in step 

1). We evaluated a given state's contribution based on the 

average relative downwind impact calculated over multiple days. 

States whose air quality impacts to all downwind problem 

receptors were below this threshold did not require further 

evaluation for actions to address transport - that is, these 

states were determined to make insignificant contributions to 

downwind air quality problems and therefore have no emission 

35 For ozone the impacts would include those from volatile organic 
compounds (VOC) and NOx, and from all sectors. 
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reduction obligations under the good neighbor provision. The EPA 

used this threshold because much of the ozone nonattainment 

problem in the eastern half of the United States results from 

relatively small contributions from a number of upwind states. 

Use of the one percent threshold for CSAPR is discussed in the 

preambles to the proposed and final CSAPR rules. See 75 FR 45237 

(Aug. 2, 2010); 76 FR 48238, (Aug. 8, 2011). The EPA proposes to 

use this same approach for this rule. Application of step two for 

this proposal is described in section V of this notice. 

Step 3 - For states that are linked in step 2 to downwind 

air quality problems, the original CSAPR used a multi-factor test 

to evaluate emission reductions available in upwind states by 

application of uniform cost thresholds. The EPA evaluated NOx 

reductions that were available in upwind states by applying a 

marginal cost of NOx emissions to entities in these states. This 

approach, in essence, simulated placing an economic value on NOx 

emissions and evaluated emission reduction potential that was 

cost-effective under this constraint. The EPA evaluated NOx 

reduction potential, cost, and downwind air quality improvements 

available at several cost thresholds in the multi-factor test. 

This evaluation quantified the magnitude of emissions that 

significantly contribute to nonattainment or interfere with 

maintenance of a NAAQS downwind and apportioned upwind 

responsibility among linked states, an approach upheld by the 

U.S. Supreme Court in EPA v. EME Homer City. 36 The EPA proposes 
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to apply this approach to identify NOx emission reductions 

necessary to reduce interstate transport for the 2008 ozone 

NAAQS, updated to also explicitly consider over-control. For this 

proposal, the multi-factor test is also used to evaluate possible 

over-control by evaluating if an upwind state is linked solely to 

downwind air quality problems that are resolved at a given cost 

threshold, or if upwind states would reduce their emissions at a 

given cost threshold to the extent that they would no longer meet 

or exceed the 1% air quality contribution threshold. This 

evaluation of cost, NOx reductions, and air quality improvements, 

including its consideration of potential over-control, results in 

the EPA's determination of upwind emissions that significantly 

contribute to nonattainment or interfere with maintenance of the 

NAAQS downwind. Next, emissions budgets are determined. Emissions 

budgets are remaining allowable emissions after the elimination 

of emissions identified as significantly contributing to 

nonattainment or interfering with maintenance of the standard 

downwind. The EPA's assessment of significant contribution to 

nonattainment and interference with maintenance and development 

of EGU NOx ozone-season emissions budgets is described in section 

VI of this notice. 

Step 4 - Finally, the original CSAPR used allowance trading 

programs to implement the necessary emission reductions. 

Specifically, the emissions budgets identified in step 3 were 

36 EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1606-07 
(2014). 
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implemented via a tradable allowance program. Emissions 

allowances were issued to units covered by the trading program 

and the allowances can be turned in at the close of each 

compliance period to account for a specified amount of ozone 

season EGU NOx emissions. Additionally, the original CSAPR 

included variability limits, which define the amount by which 

collective emissions within a state may exceed the level of the 

budgets in a given year to account for variability in EGU 

operations. CSAPR set assurance levels equal to the sum of each 

state's emissions budget plus its variability limit. The 

original CSAPR included assurance provisions that help to assure 

that state emissions remain below the assurance levels in each 

state by requiring additional allowance surrenders in the 

instance that emissions in the state exceed the state's assurance 

level. This limited interstate trading approach is responsive to 

previous court decisions (see discussion in section IV of this 

preamble) and has been upheld in subsequent litigation regarding 

CSAPR. The EPA proposes to apply this approach to reduce 

interstate transport for the 2008 ozone NAAQS. Implementation 

using the CSAPR allowance trading program is described in section 

VII of this notice. 

2. Partial versus Full Resolution of Transport Obligation 

Given the unique circumstances surrounding the 

implementation of the 2008 ozone standard that have delayed state 

and EPA efforts to address interstate transport, at this time the 
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EPA is focusing its efforts on the immediately available and cost-

effective emission reductions that are achievable by the 2017 

ozone season. 

a. Partial Remedy under Proposed FIPs 

This rule proposes to establish (or revise currently 

established) FIPs for 23 eastern states under the good neighbor 

provision of the CAA. These FIPs contain requirements for EGUs in 

these states to reduce ozone season NOx emissions for the 2017 

ozone season. As noted in section VI, the EPA has identified 

important EGU emission reductions that are achievable starting 

for the 2017 ozone season in each of the covered states through 

actions such as turning on and operating existing pollution 

controls. These readily available emission reductions will assist 

downwind states to attain and maintain the 2008 ozone NAAQS and 

will provide human health and welfare benefits through reduced 

exposure to ozone pollution. 

While these reductions are necessary to assist downwind 

states attain and maintain the 2008 ozone NAAQS and are necessary 

to address good neighbor obligations for these states, the EPA 

acknowledges that they may not be sufficient to fully address 

these states' good neighbor obligations. 37 With respect to the 

2008 ozone standard, the EPA has generally not attempted to 

quantify the ozone season NOx reductions that may be necessary to 

37 The proposed requirements for one state, North Carolina, would fully 
eliminate that state's significant contribution to downwind air quality 
problems. 
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eliminate all significant contribution to nonattainment and 

interference with maintenance in other states. Given the time 

constraints for implementing NOx reduction strategies, the EPA 

believes that implementation of a full remedy may not be 

achievable for 2017, even though a partial remedy is achievable. 

To evaluate full elimination of a state's significant 

contribution to nonattainment and interference with maintenance, 

EGU and non-EGU ozone season NOx reductions should both be 

evaluated. However, the EPA is not proposing to quantify non-EGU 

emissions reductions to address interstate ozone transport for 

the 2008 ozone NAAQS at this time because: (1) there is greater 

uncertainty in the non-EGU emission inventory estimates than for 

EGUs; and (2) there appear to be few non-EGU reductions that 

could be accomplished by the beginning of the 2017 ozone season. 

This is discussed further in section VI of this proposal and in 

the Non-EGU NOx Mitigation Strategies TSD. We intend to continue 

to collect information and undertake analysis for potential 

future emissions reductions at non-EGUs that may be necessary to 

fully quantify states' significant contributions in a future 

action. 

Because the reductions proposed in this action are EGU-only 

and because EPA has focused the policy analysis for this proposal 

on reductions available by 2017, for most states they represent a 

first, partial step to addressing a given upwind state's 

significant contribution to downwind air quality impacts for the 
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2008 ozone NAAQS. Generally, a final determination of whether the 

proposed EGU NOx reductions represent a full or partial 

elimination of a state's good neighbor obligation for the 2008 

NAAQS is subject to an evaluation of the contribution to 

interstate transport from additional emission sectors, such as 

non-EGUs. However, the EPA believes that it is beneficial to 

implement, without further delay, EGU NOx reductions that are 

achievable in the near term. The proposed NOx emission reductions 

are needed (although they may not be all that is needed) for 

these states to eliminate their significant contribution to 

nonattainment and interference with maintenance of the 2008 ozone 

NAAQS. The EPA's current statutory deadlines to promulgate FIPs 

extend until 2017 for most states, and the EPA will remain 

mindful of those deadlines as it evaluates what further steps may 

be necessary to address interstate transport for the 2008 ozone 

NAAQS. The EPA seeks comment on possible future steps that may be 

necessary to resolve the remainder of the good neighbor 

obligation for the 2008 ozone standard. 

The EPA has shared information with states to facilitate the 

development of the ozone transport SIPs. 38 The EPA encourages 

state SIP development and will continue to assist states in 

38 On January 22, 2015, the EPA issued a memo with preliminary air 
quality modeling data that characterized interstate ozone transport 
projected to 2018. On April 8, 2015, the EPA held a workshop that 
continued a discussion with states on the path forward for addressing 
interstate transport for the 2008 8-hour ozone NAAQS. On August 4, 
2015, we published a NODA with updated modeling that states could use 
to support development of transport SIPs. 
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developing transport SIPs regardless of whether they are covered 

by this proposed FIP. Where a state would be covered by this 

proposed FIP, the EPA may be able to partially approve SIPs that 

include controls on EGU emissions that achieve ozone season NOx 

emission reductions and/or that establish EGU NOx ozone emissions 

budgets approximately equivalent to those identified in this 

proposal as achievable by 2017. (This is discussed in more detail 

in Section VII.) In these SIPS, states could also demonstrate 

that they are achieving the same level of emissions reductions 

through non-EGU source measures as they would achieve under the 

EGU budgets established in the FIP. For example, a SIP could set 

EGU budgets, but allow emission reductions from non-EGU sources 

as a compliance option. EPA also seeks comment on methods it can 

use to ensure that any non-EGU reductions are incremental to the 

base case, permanent, and enforceable. 

b. Potential for Full Remedy under SIPs 

The EPA also notes that many states have already submitted, 

or are currently developing, SIP submittals to address the good 

neighbor provision of the CAA for the 2008 ozone standard, and 

expects that some may assert that the state plan fully addresses 

the state's good neighbor obligation. 

The EPA anticipates that those SIPs intending to fully 

address the state's good neighbor obligations and for which the 

state is seeking approval may fall into one of two categories: 

(1) The SIP concludes that the state is meeting its good neighbor 
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obligation without need for additional NOx reductions. This SIP 

could include an adequate demonstration, using EPA or state-

generated analytical results, which supports the state's 

conclusion that the state contributes insignificant amounts to 

downwind nonattainment or maintenance problems in other states. 

The EPA would generally expect to propose full approval of these 

SIPs. 

(2) The SIP demonstrates that the state will timely achieve 

reductions that fully address its significant contribution to 

nonattainment or interference with maintenance in downwind 

states. This demonstration could include an assessment of how all 

emissions source sectors contribute to the state's contribution 

and how these sectors are controlled in that state. States 

wishing to seek full approval of good neighbor SIPs should 

contact their appropriate regional office. Guidance on developing 

such SIPs is outside the scope of this action, but the EPA 

intends to work closely with any state that is interested in 

pursuing this option. 

2. Why We Focus on Eastern States 

CSAPR and previous federal transport rules, such as the NOx 

SIP Call and CAIR, were designed to address collective 

contributions of ozone pollution from states in the eastern 

U.S. These rules did not address contributions in the 11 

western contiguous United States. 39 The EPA's air quality 

39 For the purpose of this action, the western U.S. (or the West) 
consists of the 11 western contiguous states of Arizona, California, 
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modeling that supports this proposed rule includes data for the 

western states. This assessment shows that there are problem 

receptors in the West to which western states contribute 

amounts greater than or equal to the screening threshold used 

to evaluate transport across eastern states (i.e., 1 percent of 

the NAAQS). However, there may be additional criteria to 

evaluate regarding transported air pollution in the West when 

evaluating upwind states' contributions to downwind air quality 

impacts, such as those discussed in EPA-state meetings to 

discuss approaches for determining how emissions in upwind 

states impact air quality in downwind states. 40 Given that the 

near-term 2017 implementation timeframe constrains the 

opportunity to conduct a further evaluation of western states, 

the EPA proposes to focus this rulemaking on eastern states. 

This focus would not relieve western states of obligations to 

address interstate transport under the Act. The EPA and states 

working together would continue to evaluate interstate 

transport in the western states on a case-by-case basis. The 

EPA would also continue to engage with western states on air 

quality modeling analyses and the implications of those 

analyses for interstate transport. 

While the EPA proposes to focus this rulemaking on eastern 

Colorado, Idaho, Montana, New Mexico, Nevada, 
Washington, and Wyoming, and the eastern U.S. 
the remaining states in the contiguous U.S. 
4° For example, EPA-State meetings held in Research 
8, 2013 and Denver, Colorado on April 17, 2013. 
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states, we seek comment on whether to include western states in 

this rule. The EPA notes that analyses developed to support 

this proposal, including air quality modeling and the EPA's 

assessment of EGU NOx mitigation potential, contain data that 

could be useful for states in developing SIPs or could be used 

to develop FIPs, where necessary. 

The EPA seeks comment on the data provided for western 

states, including emissions inventories, ozone concentration 

modeling, contribution modeling, and EPA's assessment of EGU NOx 

reduction potential. 41 These data are available in the docket for 

this proposal. The EPA also solicits comment on whether to 

promulgate FIPs to address interstate ozone transport for the 

2008 ozone NAAQS for western states, either in this rulemaking or 

in a subsequent rulemaking. 

3. Short-Term NOx Emissions 

In eastern states, the highest measured ozone days tend to 

occur within the hottest days, weeks, or months of the summer. On 

many high ozone days, there is higher demand for electricity (for 

instance, to run air conditioners). In general and technical 

discussions with representatives and officials of eastern states 

in April 2013 and April 2015, and in several letters to the EPA, 

41 On August 4, 2015, the EPA published a Notice of Data Availability (80 FR 
46271) requesting comment on the air quality modeling platform and air quality 
modeling results that are being used for this proposed rule. Specifically, in 
the NODA, the EPA requested comment on the data and methodologies related to 
the 2011 and 2017 emissions and the air quality modeling to project 2017 
concentrations and contributions. Comments received on that data via the NODA 
will be considered for the final rule. 
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officials from the Ozone Transport Region (OTR) 42 states 

suggested that EGU emissions transported from upwind states may 

disproportionally affect downwind ozone concentrations on peak 

ozone days in the eastern U.S. These representatives asked that 

the EPA consider additional "peak day" limits on EGU NOx 

emissions. 

Some states have also asked the EPA to consider whether 

existing emission controls are being turned off for short periods 

(e.g., multiple days) within the ozone season, for example during 

hot weeks. These states assert that emissions from short-term 

idling of controls may contribute to downwind ozone NAAQS 

exceedances in the eastern U.S. These states suggest that sub-

seasonal limits on EGU NOx emissions would reduce ozone formation 

that might be attributable to short-term idling of NOx controls. 

The EPA seeks comment on whether or not short-term (e.g., 

peak-day) EGU NOx emissions disproportionately impact downwind 

ozone concentrations, and if they do, then what EGU emission 

limits (e.g., daily or monthly emission rates or differential 

allowance surrender ratios on high ozone days) would be 

reasonable complements to the proposed seasonal CSAPR requirement 

to mitigate this impact. 

C. Responding to the Remand of CSAPR NOx Ozone-Season Emissions 

42 The OTR was established by the CAA amendments of 1990 to facilitate 
addressing the ozone problem on a regional basis and consists of the 
following states: Connecticut, Delaware, Maine, Maryland, 
Massachusetts, New Hampshire, New Jersey, New York, Pennsylvania, 
Rhode Island, Vermont, the District of Columbia and northern Virginia. 
42 U.S.C. 7511c, CAA section 184. 
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Budgets 

As noted above, in EME Homer City II, the D.C. Circuit 

declared invalid the CSAPR phase 2 NOx ozone-season emissions 

budgets of 11 states, holding that those budgets over-control 

with respect to the downwind air quality problems to which those 

states were linked for the 1997 ozone NAAQS. 795 F.3d at 129-30, 

138. As to ten of these states, the court held that EPA's 2014 

modeling conducted to support the RIA for CSAPR demonstrated that 

air quality problems at the downwind locations to which those 

states were linked would resolve by phase 2 of the CSAPR program 

without further transport regulation (either CAIR or CSAPR). Id. 

at 129-30. With respect to Texas, the court held that the record 

reflected that the ozone air quality problems to which the state 

was linked could be resolved at a lower cost threshold. Id. The 

court therefore remanded those budgets to EPA for reconsideration 

consistent with the court's opinion. Id. at 138. The court 

instructed the EPA to act "promptly" in addressing these issues 

on remand. Id. at 132. 

The court's decision explicitly applies to 11 state budgets 

involved in that litigation: Florida, Maryland, New Jersey, New 

York, North Carolina, Ohio, Pennsylvania, South Carolina, Texas, 

Virginia, and West Virginia. Id. at 129-30, 138. EPA is proposing 

in this rule to promulgate FIPs for nine of those states to 

address interstate transport with respect to the 2008 ozone 

NAAQS: Maryland, New Jersey, New York, North Carolina, Ohio, 
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Pennsylvania, Texas, Virginia, and West Virginia. The proposed 

FIPs incorporate revised emissions budgets that would supplant 

and replace the budgets promulgated in the CSAPR rule to address 

the 1997 ozone NAAQS, the same budgets remanded by the D.C. 

Circuit for reconsideration. Further, as proposed in this rule, 

these proposed budgets would be effective for the 2017 ozone 

season, the same period in which the phase 2 budgets that were 

invalidated by the court are currently scheduled to become 

effective. Therefore, this proposed action provides an 

appropriate and timely response to the court's remand by 

replacing the budgets promulgated in the CSAPR to address the 

1997 ozone NAAQS, which were declared invalid by the D.C. 

Circuit, with budgets developed to address the revised and more 

stringent 2008 ozone NAAQS. 43 

The EPA notes that it is able to propose addressing the D.C. 

Circuit's remand of CSAPR NOx ozone-season emissions budgets 

because the agency was already performing analysis and policy 

development for this proposal, which is directly applicable to 

this aspect of the D.C. Circuit opinion. 

Separately, various petitioners filed legal challenges in 

the D.C. Circuit to a supplemental rule that added five states to 

the CSAPR ozone-season trading program, 76 FR 80760 (Dec. 27, 

43 The methodology for developing the proposed budgets to address the 
2008 ozone NAAQS is described in more detail in Sections VI and VII 
below. Section VI also includes an evaluation, as instructed by the 
court in EME Homer City II, to affirm that the proposed budgets do not 
over-control with respect to downwind air quality problems identified 
in this rule. 795 F.3d at 127-28. 
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2011). See Public Service Company of Oklahoma v. EPA, No. 12-1023 

(D.C. Cir., filed Jan. 13, 2012). The case was held in abeyance 

during the pendency of the litigation in EME Homer City. The 

case remains pending in the D.C. Circuit as of the date of 

signature of this rule. 44 The EPA notes that this rule also 

proposes to promulgate FIPs for all five states added to CSAPR in 

the supplemental rule: Iowa, Michigan, Missouri, Oklahoma, and 

Wisconsin. The proposed FIPs incorporate revised emissions 

budgets that would supplant and replace the budgets promulgated 

in the supplemental CSAPR rule to address the 1997 ozone NAAQS 

for these five states and would be effective for the 2017 ozone 

season. 

For the two remaining ozone-season states affected by this 

portion of the EME Homer City II decision, Florida and South 

Carolina, the EPA is not proposing in this action to promulgate 

FIPs because the air quality modeling performed to support the 

proposal does not indicate that these states are linked to any 

identified downwind nonattainment or maintenance receptors with 

respect to the 2008 ozone standard. Inherently then, because the 

2008 ozone NAAQS is more stringent than the 1997 ozone NAAQS, 

this modeling also does not indicate that Florida or South 

44 In 2012, the EPA also finalized two rules making certain revisions to 
CSAPR. 77 FR 10324 (Feb. 21, 2012); 77 FR 34830 (June 12, 2012). Various 
petitioners filed legal challenges to these rules in the D.C. Circuit, and the 
cases were also held in abeyance pending the litigation in EME Homer City. 
See Wisconsin Public Service Corp. v. EPA, No. 12-1163 (D.C. Cir., filed Apr. 
6, 2012); Utility Air Regulatory Group v. EPA, No. 12-1346 (D.C. Cir., filed 
Aug. 9, 2012). The cases currently remain pending in the D.C. Circuit. 
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Carolina are linked to any remaining air quality concerns with 

respect to the 1997 ozone standard for which the states were 

regulated in CSAPR. 

Accordingly, in order to address the Court's remand with 

respect to these two states' interstate transport responsibility 

under the 1997 ozone standard, the EPA proposes to remove these 

states from the CSAPR ozone-season trading program beginning in 

2017 when the phase 2 ozone-season emissions budgets were 

scheduled to be implemented. 

The EPA notes that because the proposed rule modeling was 

performed prior to the D.C. Circuit's issuance of EME Homer City 

II, that modeling assumed in its baseline for all states the 

emission reductions associated with the CSAPR phase 2 ozone

season budgets. In the final rule modeling, the EPA will make any 

additional changes to the emissions inventories or modeling 

platform as may be justified based on comments received on the 

modeling performed for the proposed rule. In the event that air 

quality modeling conducted for the final rule demonstrates that 

either Florida or South Carolina are projected to significantly 

(e.g., greater than or equal to 1% of the NAAQS) contribute to an 

air quality problem with respect to the 2008 ozone standard in 

the absence of a CSAPR-related emissions budget in place for 

those states, the EPA instead proposes to finalize revised 

budgets (presented with this rulemaking for comment) for 

whichever of those states may be identified as linked to such air 
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quality problems rather than remove those states from the CSAPR 

ozone-season trading program. The EPA has calculated emissions 

budgets for Florida and South Carolina that we are proposing to 

apply to those states if, and only if, the final rule air quality 

modeling identifies a linkage as just described. These proposed 

budgets are developed using the same methods applied to the 23 

states that the EPA proposed to regulate in this action. These 

methods are described in section VI of this proposal and the 

methods and resulting emissions budgets are provided in the Ozone 

Transport Policy Analysis TSD. 

The EPA seeks comment on this approach with respect to 

addressing the remand as to Florida and South Carolina, including 

the proposed budgets that would apply to those states if a 

linkage is identified, which are available in the docket. 

Additionally, the EPA notes Florida and South Carolina may 

be relying upon emissions reductions that result from now

remanded emissions budgets in Florida and South Carolina to 

satisfy statutory obligations other than the interstate transport 

requirements. However, Florida and South Carolina may have an 

interest in submitting SIPs to continue their participation in 

the CSAPR NOx ozone-season trading program in order to meet other 

Clean Air Act requirements. Likewise, to the extent that the 

final modeling indicates that other states included in the remand 

of the CSAPR phase 2 NOx ozone-season emissions budgets are not 

linked to any identified downwind nonattainment or maintenance 
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receptors with respect to the 2008 ozone standard, they would not 

be included in the final FIPs but they may be interested in 

continuing to participate in the CSAPR NOx ozone-season trading 

program in order to meet other Clean Air Act requirements. The 

EPA seeks comment on whether to allow Florida, South Carolina, 

and other similarly situated states (if any) to continue their 

participation in the CSAPR NOx ozone-season program through 

voluntary SIPs that would retain the CSAPR NOx ozone-season 

emissions budgets, contingent upon review and approval by the 

EPA. 

The D.C. Circuit also remanded without vacatur the CSAPR S02 

annual emissions budgets for four states (Alabama, Georgia, South 

Carolina, and Texas) for reconsideration. 795 F.3d at 129, 138. 

This proposal does not address the remand of these CSAPR phase 2 

S02 annual emissions budgets. The EPA intends to address the 

remand of the phase 2 S02 annual emissions budgets separately. 

The existing CSAPR annual emissions budgets and implementation 

programs (CSAPR S02 annual and NOx annual requirements), which 

address interstate transport for the 1997 and 2006 PM2.5 NAAQS, 

continue to apply at this time. 

D. Addressing Outstanding Transport Obligations for the 1997 

Ozone NAAQS 

In the original CSAPR, the EPA noted that the reductions for 

11 states may not be sufficient to fully eliminate all 

significant contribution to nonattainment or interference with 
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maintenance for certain downwind areas with respect to the 1997 

ozone NAAQS. 45 The 11 states are: Alabama, Arkansas, Georgia, 

Illinois, Indiana, Kentucky, Louisiana, Mississippi, Missouri, 

Tennessee, and Texas. 46 In the original CSAPR, the EPA's analysis 

projected continued nonattainment and maintenance problems at 

downwind receptors to which these upwind states were linked after 

implementation of the CSAPR trading programs. Specifically, the 

persistent ozone problems were expected in Baton Rouge, 

Louisiana; Houston, Texas; and Allegan, Michigan according to the 

remedy case modeling conducted for the final rule. At that time 

the EPA did not address whether additional ozone season NOx 

emission reductions would be needed in these states to fully 

resolve the good neighbor obligation under the CAA with respect 

to the 1997 ozone NAAQS beyond the EGU requirements promulgated 

in CSAPR. 

To evaluate whether additional emission reductions would be 

needed in these 11 states to address the states' full good 

neighbor obligation for the 1997 ozone NAAQS, the EPA reviewed 

the 2017 baseline air quality modeling conducted for this 

45 See CSAPR Final Rule, 76 FR at 48220, and the CSAPR Supplemental Rule, 76 
FRat 80760, December 27, 2011. 
46 The EPA acknowledges that, despite its conclusion in CSAPR that the air 
quality problems to which Texas was linked in the original CSAPR were not 
fully resolved, the court concluded in EME Homer City II that the NOx ozone
season emissions budget finalized for Texas resulted in over-control as to the 
ozone air quality problems to which the state was linked. 795 F.3d at 129-30. 
As discussed below in section V, this rule proposes to respond to the remand 
of Texas's NOx ozone-season emissions budget by promulgating a new budget to 
address the 2008 ozone NAAQS. The EPA has also evaluated Texas's contribution 
to any remaining air quality problems with respect to the 1997 ozone NAAQS. 
[Text may be revised to reflect ongoing litigation.] 
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proposal, which includes emission reductions associated with the 

CSAPR phase 2 ozone-season budgets. 

The updated 2017 air quality modeling shows that the 

predicted average DVs and maximum DVs for 2017 are below the 

level of the 1997 ozone NAAQS for the downwind receptors of 

concern that the 11 states were linked to in the original CSAPR 

for the 1997 ozone NAAQS. Further, the 2017 air quality modeling 

shows that there are no other nonattainment or maintenance 

receptors to which these areas would be linked with respect to 

the 1997 ozone NAAQS. This conclusion demonstrates that no 

further emission reductions are required to address the 

interstate transport obligations of these states with respect to 

the 1997 ozone NAAQS, and therefore EPA finds that the original 

CSAPR emissions budgets satisfy these states' full obligation to 

address interstate ozone transport under the good neighbor 

provision of the CAA as to that NAAQS. Therefore, we propose to 

find that the original CSAPR FIPs fully satisfy those 11 states' 

good neighbor CAA obligations regarding the emissions that 

contribute significantly to nonattainment or interfere with 

maintenance of the 1997 ozone NAAQS in other states. 

IV. Legal Authority 

A. EPA's Authority for the Proposed Rule 

1. Statutory Authority 

The statutory authority for this proposed action is provided 
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by the CAA as amended (42 U.S.C. 7401 et seq.). Specifically, 

sections 110 and 301 of the CAA provide the primary statutory 

bases for this proposal. The most relevant portions of section 

110 are subsections 110 (a) (1), 110 (a) (2), and 110 (a) (2) (D) (i) (I), 

and 110 (c) (1). 

Section 110 (a) (1) provides that states must make SIP 

submissions "within 3 years (or such shorter period as the 

Administrator may prescribe) after the promulgation of a national 

primary ambient air quality standard (or any revision thereof)," 

and that these SIP submissions are to provide for the 

"implementation, maintenance, and enforcement" of such NAAQS. 47 

The statute directly imposes on states the duty to make these SIP 

submissions, and the requirement to make the submissions is not 

conditioned upon the EPA taking any action other than 

promulgating a new or revised NAAQS. 48 

The EPA has historically referred to SIP submissions made 

for the purpose of satisfying the applicable requirements of CAA 

sections 110 (a) (1) and 110 (a) (2) as "infrastructure SIP" 

submissions. Section 110(a) (1) addresses the timing and general 

requirements for infrastructure SIP submissions, and section 

110(a) (2) provides more details concerning the required content 

of these submissions. It includes a list of specific elements 

that "[e]ach such plan" submission must address. 49 All states, 

47 42 U.S.C. 7410(a) (1). 
48 See EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1601 
(2014). 

49 EPA's general approach to infrastructure SIP submissions is 
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regardless of whether the state includes areas designated as 

nonattainment for the relevant NAAQS, must have SIPs that meet 

the applicable requirements of section 110(a) (2), including 

provisions of section 110 (a) (2) (D) (i) (I) described further below 

and which are the focus of this proposal. 

Section 110(c) (1) requires the Administrator to promulgate a 

FIP at any time within 2 years after the Administrator: 1) finds 

that a state has failed to make a required SIP submission, 2) 

finds a SIP submission to be incomplete pursuant to CAA section 

110 (k) (1) (C), or 3) disapproves a SIP submission, unless the 

state corrects the deficiency through a SIP revision that the 

Administrator approves before the FIP is promulgated. 50 

Section 110 (a) (2) (D) (i) (I), also known as the "good neighbor 

provision," provides the basis for this proposed action. It 

requires that each state SIP shall include provisions sufficient 

to "prohibit [] . any source or other type of emissions 

activity within the State from emitting any air pollutants in 

amounts which will - (I) contribute significantly to 

nonattainment in, or interfere with maintenance by, any other 

State with respect to any [NAAQS] . " 51 

The EPA has previously issued three rules interpreting and 

explained in greater detail in individual notices acting or proposing 
to act on state infrastructure SIP submissions and in guidance. See, 
e.g., Guidance on Infrastructure State Implementation Plan (SIP) 
Elements under Clean Air Act Sections 110 (a) (1) and 110 (a) (2) (Sept. 
2013). 
50 4 2 u.s. c. 7 410 (c) ( 1) . 
51 4 2 u. s. C. 7 410 (a) ( 2) (D) ( i) (I) . 
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clarifying the requirements of section 110 (a) (2) (D) (i) (I) for 

states in the eastern half of the United States. These rules, and 

the associated court decisions addressing these rules, provide 

important guidance regarding the requirements of section 

110 (a) (2) (D) (i) (I). 

The NOx SIP Call, promulgated in 1998, addressed the good 

neighbor provision for the 1979 1-hour ozone NAAQS and the 1997 8-

hour ozone NAAQS. 52 The rule required 22 states and the District 

of Columbia to amend their SIPs and limit NOx emissions that 

contribute to ozone nonattainment. The EPA set a NOx ozone-season 

budget for each affected state, essentially a cap on ozone season 

NOx emissions in the state. Sources in the affected states were 

given the option to participate in a regional cap-and-trade 

program, known as the NOx Budget Trading Program (NBP) . This rule 

was largely upheld by the D.C. Circuit in Michigan v. EPA, 213 

F.3d 663 (D.C. Cir. 2000), cert. denied, 532 U.S. 904 (2001). 

The Clean Air Interstate Rule (CAIR), promulgated in 2005, 

addressed both the 1997 PM2.s and ozone standards under the good 

neighbor provision. 53 CAIR required SIP revisions in 28 states 

and the District of Columbia to ensure that certain emissions of 

sulfur dioxide (S02) and/or NOx - important precursors of 

regionally transported PM2.s (S02 and NOx) and ozone (NOx) - were 

prohibited. Like the NOx SIP Call, states were given the option 

52 63 FR 57356 (Oct. 27, 1998). 
53 70 FR 25162 (May 12, 2005). 
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to participate in a regional cap-and-trade program to satisfy 

their SIP obligations. When the EPA promulgated the final CAIR in 

May 2005, the EPA also issued a national rule finding that states 

had failed to submit SIPs to address the requirements of CAA 

section 110 (a) (2) (D) (i) with respect to the 1997 ozone and PM2 . 5 

NAAQS, given that states were required by the CAA to have 

submitted section 110 (a) (2) (D) (i) (I) SIPs for those standards by 

July 2000. 54 This finding of failure to submit triggered a 2-year 

clock for the EPA to issue FIPs to address interstate transport, 

and on March 15, 2006, the EPA promulgated FIPs to ensure that 

the emission reductions required by CAIR would be achieved on 

schedule. 55 CAIR was remanded to EPA by the D.C. Circuit in North 

Carolina, 531 F.3d 896 (D.C. Cir. 2008), modified on reh'g, 550 

F.3d 1176. For more information on the legal considerations of 

CAIR and the D.C. Circuit holding in North Carolina, refer to the 

preamble of the final CSAPR rule. 56 

In 2011, the EPA promulgated CSAPR to address the issues 

raised by the remand of CAIR and additionally to address the good 

neighbor provision for the 2006 PM2 . 5 NAAQS. 57 CSAPR requires 28 

states to reduce S02 emissions, annual NOx emissions, and/or 

ozone season NOx emissions that significantly contribute to other 

states' nonattainment or interfere with other states' abilities 

to maintain these air quality standards. To accomplish 

54 70 FR 21147 (April 25, 2005). 
55 71 FR 25328 (April 28, 2006). 
56 76 FR 48208, 48217 (Aug. 8, 2011). 
57 76 FR 48208. 
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implementation aligned with the applicable attainment deadlines, 

the EPA promulgated FIPs for each of the 28 states covered by 

CSAPR. The FIPs implement regional cap-and-trade programs to 

achieve the necessary reductions. States can submit good neighbor 

SIPs at any time that, if approved by the EPA, would replace the 

CSAPR FIP for that state. As discussed below, CSAPR was the 

subject of decisions by both the D.C. Circuit and the Supreme 

Court, which largely upheld the rule. 

On August 21, 2012, the D.C. Circuit issued a decision in 

EME Homer City Generation, L.P. v. EPA, 696 F.3d 7 (D.C. Cir. 

2012), vacating CSAPR and holding, among other things, that 

states had no obligation to submit good neighbor SIPs until the 

EPA had first quantified each state's good neighbor obligation. 58 

The implication of this decision was that the EPA did not have 

authority to promulgate FIPs as a result of states' failure to 

submit or EPA's disapproval of such SIPs. The EPA sought review, 

first with the D.C. Circuit en bane and then with the Supreme 

Court. While the D.C. Circuit declined to consider the EPA's 

appeal en banc, 59 on January 23, 2013, the Supreme Court granted 

the EPA's petition for certiorari. 60 

On April 29, 2014, the Supreme Court issued a decision 

58 EME Homer City Generation, L.P. v. EPA, 696 F.3d 7, 31 (D.C. Cir. 
2012). 
59 EME Homer City Generation, L.P. v. EPA, No. 11-1302 (D.C. Cir. 
January 24, 2013), ECF No. 1417012 (denying the EPA's motion for 
rehearing en bane) . 
60 EPA v. EME Homer City Generation, L.P., 133 S. Ct. 2857 (2013) 
(granting the EPA's and other parties' petitions for certiorari). 
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reversing the D.C. Circuit's EME Homer City opinion on CSAPR and 

held, among other things, that under the plain language of the 

CAA, states must submit SIPs addressing the good neighbor 

provision within 3 years of promulgation of a new or revised 

NAAQS, regardless of whether the EPA first provides guidance, 

technical data or rulemaking to quantify the state's 

obligation. 61 Thus, the Supreme Court affirmed that states have 

an obligation in the first instance to address the good neighbor 

provision after promulgation of a new or revised NAAQS, a holding 

that also applies to states' obligation to address interstate 

transport for the 2008 ozone NAAQS. The Supreme Court remanded 

the litigation to the D.C. Circuit for further proceedings. 

Finally, on July 28, 2015, the D.C. Circuit issued its 

opinion on CSAPR regarding the remaining legal issues raised by 

the Petitioners on remand from the Supreme Court, EME Homer City 

II, 795 F.3d 118. This decision largely upheld EPA's approach to 

addressing interstate transport in CSAPR, leaving the rule in 

place and affirming EPA's interpretation of various statutory 

provisions and EPA's technical decisions. The decision also 

remands the rule without vacatur for reconsideration of EPA's 

emissions budgets for certain states. In particular and as 

discussed in more detail in section III, the court declared 

invalid the CSAPR phase 2 NOx ozone-season emissions budgets of 

61 EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1600-01 
(2014). 
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11 states, holding that those budgets over-control with respect 

to the downwind air quality problems to which those states were 

linked for the 1997 ozone NAAQS. The court's decision explicitly 

applies to 11 states: Florida, Maryland, New Jersey, New York, 

North Carolina, Ohio, Pennsylvania, South Carolina, Texas, 

Virginia, and West Virginia. Id. at 129-30, 138. The court also 

remanded without vacatur the S02 annual emissions budgets for 

four states (Alabama, Georgia, South Carolina, and Texas) for 

reconsideration. Id. at 129, 138. The court instructed the EPA to 

act "promptly" in addressing these issues on remand. Id. at 132. 

Section 301(a) (1) of the CAA also gives the Administrator of 

the EPA general authority to prescribe such regulations as are 

necessary to carry out her functions under the Act. 62 Pursuant to 

this section, the EPA has authority to clarify the applicability 

of CAA requirements. In this action, among other things, the EPA 

is clarifying the applicability of section 110 (a) (2) (D) (i) (I) by 

identifying NOx emissions in certain states that must be 

prohibited pursuant to this section with respect to the 8-hour 

ozone NAAQS promulgated in 2008. 

In particular, the EPA is proposing to use its authority 

under sections 110 and 301 to promulgate FIPs that establish or 

revise EGU NOx ozone-season emissions budgets for 23 eastern 

states to mitigate their significant contribution to 

nonattainment or interference with maintenance in another state. 

62 4 2 u . s . C . 7 6 0 1 ( a) ( 1 ) . 
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As described in more detail later in this notice, generally the 

EPA is proposing to update each affected state's FIP, including 

revising the existing CSAPR budgets. 63 The EPA is also proposing 

to respond to the court's remand in EME Homer City II with 

respect to the remanded NOx ozone-season emissions budgets. 

2. FIP Authority for Each State Covered by the Proposed 

Rule. 

a. Status of State Good Neighbor SIPs for the 2008 Ozone 

NAAQS 

As discussed above, all states have an obligation to submit 

SIPs that address the requirements of CAA section 110(a) (2) 

within 3 years of promulgation of a new or revised NAAQS. With 

respect to the 2008 ozone NAAQS, states were required to submit 

SIPs addressing the good neighbor provision by March 12, 2011. If 

the EPA finds that a state has failed to submit a SIP to meet its 

statutory obligation to address section 110 (a) (2) (D) (i) (I) or if 

EPA disapproves a good neighbor SIP, then the EPA has not only 

the authority but the obligation, pursuant to section 110(c) (1), 

to promulgate a FIP to address the CAA requirement within 2 years 

of the finding or disapproval. 

On July 13, 2015, the EPA published a rule finding that 24 

states failed to make complete submissions that address the 

requirements of section 110 (a) (2) (D) (i) (I) related to the 

63 One state, Kansas, would have a new CSAPR ozone season requirement under 
this proposal. The remaining 22 states were included in the original CSAPR 
ozone-season program as to the 1997 ozone NAAQS. 
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interstate transport of pollution as to the 2008 ozone NAAQS. See 

80 FR 39961 (July 13, 2015) (effective August 12, 2015). The 

finding action triggered a 2-year deadline for the EPA to issue 

FIPs to address the good neighbor provision for these states by 

August 12, 2017. The states included in this finding of failure 

to submit are: Alabama, Arkansas, California, Florida, Georgia, 

Iowa, Illinois, Kansas, Massachusetts, Maine, Michigan, 

Minnesota, Mississippi, Missouri, New Hampshire, New Mexico, 

North Carolina, Oklahoma, Pennsylvania, South Carolina, 

Tennessee, Vermont, Virginia, and West Virginia. 

Since the EPA issued the findings notice, EPA has received a 

SIP submission addressing the good neighbor provision for the 

2008 ozone NAAQS from the state of Maine on which the EPA has not 

yet proposed action. 

Several additional states - Connecticut, Nebraska, North 

Dakota, Rhode Island, South Dakota, New York, Delaware, Maryland, 

Indiana, Kentucky, Louisiana, New Jersey, Ohio, Texas, Wisconsin, 

and the District of Columbia - have previously submitted SIPs to 

address the requirements of section 110 (a) (2) (D) (i) (I) for the 

2008 ozone NAAQS. To the extent that the EPA has not finalized 

action on these submitted SIPs, these states can evaluate their 

submissions in light of this proposal and the actions we are 

taking to reduce interstate ozone transport for the 2008 ozone 

NAAQS. Pursuant to a judgment issued on May 15, 2015, the EPA is 

required to take final action on the interstate transport SIPs 
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for Nebraska and North Dakota by January 29, 2016, and for 

Maryland, Texas, Ohio and Indiana by June 7, 2016. 64 In the event 

that the EPA finalizes disapproval or partial disapproval of any 

of these SIPs, that action would trigger the EPA's FIP authority 

to implement the requirements of the good neighbor provision for 

those states. Alternatively, if any of these states withdraws its 

2008 ozone interstate transport SIP submittal, the EPA plans to 

issue a separate notice of finding of failure to submit for these 

states and will finalize FIPs as appropriate. 

On March 7, 2013, the EPA finalized action on the State of 

Kentucky's SIP submission addressing, among other things, the 

good neighbor provision requirements for the 2008 ozone NAAQS. 65 

The EPA disapproved the submission as to the good neighbor 

requirements. In the notice, the EPA explained that the 

disapproval of the good neighbor portion of the state's 

infrastructure SIP submission did not trigger a mandatory duty 

for the EPA to promulgate a FIP to address these requirements. 66 

Citing the D.C. Circuit's decision EME Homer City Generation v. 

EPA, 696 F.3d 7 (2012), the EPA explained that the court 

concluded states have no obligation to make a SIP submission to 

address the good neighbor provision for a new or revised NAAQS 

until the EPA first defines a state's obligations pursuant to 

64 See Judgment, Sierra Club v. McCarthy, Case 4:14-cv-05091-YGR (N.D. 
Cal. May 15, 2015). 
65 78 FR 14681 (March 7, 2013). 
66 I d. at 14 683. 
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that section. 67 Therefore, because a good neighbor SIP addressing 

the 2008 ozone standard was not at that time required, the EPA 

indicated that its disapproval action would not trigger an 

obligation for the EPA to promulgate a FIP to address the 

interstate transport requirements. 68 

On April 30, 2013, the Sierra Club filed a petition for 

review of the EPA's action based on the Agency's conclusion that 

the FIP clock was not triggered by the disapproval of Kentucky's 

good neighbor SIP. 69 As described above, on April 29, 2014, the 

Supreme Court issued a decision reversing and vacating the D.C. 

Circuit's decision in EME Homer City. Following the Supreme Court 

decision, the EPA requested, and the court granted, vacatur and 

remand of the portion of the EPA's final action that determined 

that the FIP obligation was not triggered by the disapproval. 70 

In this notice, the EPA is proposing to correct the portion 

of the disapproval notice indicating that the FIP clock would not 

be triggered by the SIP disapproval. The EPA believes that the 

EPA's obligation to develop a FIP was triggered on the date of 

the judgment issued by the Supreme Court in EPA v. EME Homer 

City, June 2, 2014, and the EPA is obligated to issue a FIP at 

any time within two years of that date. The EPA does not believe 

that the FIP obligation was triggered as of the date of the SIP 

67 Id. 
68 Id. 
69 Sierra Club v. EPA, Case No. 13-3546 (6th Cir., filed Apr. 30, 
2013). 
70 Order, Sierra Club v. EPA, Case No. 13-3546, Document No. 74-1 (Mar. 
13, 2015). 
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disapproval because the controlling law as of that date was the 

D.C. Circuit decision in EME Homer City, which held that states 

had no obligation to submit a SIP and the EPA had no authority to 

issue a FIP until the EPA first quantified each state's emission 

reduction obligation under the good neighbor provision. 

Accordingly, the most reasonable conclusion is that the EPA's FIP 

obligation was triggered when the Supreme Court clarified the 

state and federal obligations with respect to the good neighbor 

provision. Thus, the EPA proposes to find that the FIP obligation 

was triggered as of June 2, 2014, and that the EPA is obligated 

to promulgate a FIP that corrects the deficiency by June 2, 2016. 

b. States Submitting Transport SIPs before FIP Is Finalized 

The EPA recognizes that some states are currently developing 

SIP submissions or revising their submitted SIPs to address the 

good neighbor provision of the CAA for the 2008 ozone standard. 

The EPA encourages SIP development and will continue to assist 

states in developing transport SIPs. As noted above, the EPA is 

subject to a court order requiring final action on certain state 

SIPs by January 29, and June 7, 2016. 

The fact that the EPA is proposing a FIP for any state does 

not suggest that the EPA has determined that the state's 

submittal is not approvable. If EPA finalizes approval of a 

state's good neighbor SIP before the FIP is applied, the FIP that 

is now being proposed for that state would no longer be 

necessary. 
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Further, the EPA notes that the remedy being proposed in 

this notice are not the only means a state has to mitigate 

interstate ozone transport under the good neighbor provision. 

States could submit measures that strengthen their current SIPs 

and achieve reductions that are similar to, or more efficacious 

in eliminating significant transport than, those that would be 

achieved by the FIPs proposed in this action. The EPA strongly 

encourages such strengthening actions. If a state submits a SIP 

that is approved (in whole or in part) by the EPA via notice-and

comment rulemaking and that achieves ozone season NOx emission 

reductions and/or establishes EGU NOx ozone emissions budgets 

approximately equivalent to those identified by EPA as achievable 

by 2017, the EPA does not anticipate subjecting the state to the 

EPA's partial remedy in this FIP action. 

V. Analyzing Downwind Air Quality and Upwind-State Contributions 

In this section, we describe the air quality modeling 

performed to (1) identify locations where we expect there to be 

nonattainment or maintenance problems for 8-hour ozone for the 

2017 analytic year chosen for this proposal, and (2) quantify the 

contributions from anthropogenic emissions from upwind states to 

downwind ozone concentrations at monitoring sites projected to be 

in nonattainment or have maintenance problems in 2017 for the 

2008 ozone NAAQS. Air quality modeling to assess the health and 

welfare benefits of the emissions reductions expected to result 
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from this proposal is described in section VIII. 

This section includes information on the air quality 

modeling platform used in support of the proposed rule with a 

focus on the base year and future base case emission inventories. 

We also provide the projection of 2017 ozone concentrations and 

the interstate contributions for 8-hour ozone. The Air Quality 

Modeling Technical Support Document (AQM TSD) in the docket for 

this proposed rule contains more detailed information on the air 

quality modeling aspects of this rule. 

On August 4, 2015, the EPA published a Notice of Data 

Availability (80 FR 46271) requesting comment on the air quality 

modeling platform and air quality modeling results that are being 

used for this proposed rule. Specifically, in the NODA, the EPA 

requested comment on the data and methodologies related to the 

2011 and 2017 emissions and the air quality modeling to project 

2017 concentrations and contributions. Comments received on that 

data via the NODA will be considered for the final rule. 

A. Overview of Air Quality Modeling Platform 

The EPA performed air quality modeling for three emissions 

scenarios: a 2011 base year, a 2017 baseline, and a 2017 

illustrative control case that reflects the emission reductions 

expected from the proposed rule. 71 We selected 2011 as the base 

71 The 2017 illustrative control case lS relevant to the EPA's policy 
analysis discussed in section VI and to the benefits and costs 
assessment discussed in section VIII of this preamble. It is not used 
to identify nonattainment or maintenance receptors or quantify the 
contributions from upwind states to these receptors. 
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year to reflect the most recent National Emissions Inventory 

(NEI). In addition, the meteorological conditions during the 

summer of 2011 were generally conducive for ozone formation 

across much of the U.S., particularly the eastern U.S. For 

example, as described in the AQM TSD, an analysis of 

meteorological-adjusted trends in seasonal mean ozone for the 

period 2000 through 2012 indicates that, on a regional basis, the 

summer of 2011 was typical, in terms of the presence of 

conditions conducive to ozone formation, of high ozone years in 

the eastern U.S. Additional analyses of meteorological conditions 

during the summer of 2011 in comparison to conditions during 

several other recent years can be found in the AQM TSD. The use 

of meteorological data representing conditions that are conducive 

for ozone formation is consistent with the EPA's modeling 

guidance for attainment demonstrations. 72 As noted above, we 

selected 2017 as the projected analysis year to coincide with the 

attainment date for moderate areas under the 2008 ozone NAAQS. We 

used the 2017 baseline emissions in our air quality modeling to 

identify future nonattainment and maintenance locations and to 

quantify the contributions of emissions from upwind states to 8-

hour ozone concentrations at downwind locations. We used the air 

quality modeling of the 2017 baseline and 2017 illustrative 

72 "Modeling Guidance for Demonstrating Attainment of Air Quality Goals 
for Ozone, PM2.5, and Regional Haze" U.S. Environmental Protection 
Agency, Research Triangle Park, NC. December 2014. 
http://www.epa.gov/ttn/scram/guidance/guide/Draft_03-PM-
RH_Modeling Guidance-2014.pdf. 
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control case emissions to estimate the air quality impacts and 

health benefits of this proposal. 

The EPA used the Comprehensive Air Quality Model with 

Extensions (CAMx) version 6.11 73 to simulate pollutant 

concentrations for the 2011 base year and the 2017 future year 

scenarios. CAMx is a grid cell-based, multi-pollutant 

photochemical model that simulates the formation and fate of 

ozone and fine particles in the atmosphere. The CAMx model 

contains certain probing tools including source apportionment 

techniques that are designed to quantify the contribution of 

emissions from various sources and areas to ozone in other 

downwind locations. The CAMx model applications were performed 

for a modeling region (i.e., modeling domain) that covers the 

contiguous 48 states, the District of Columbia, and adjacent 

portions of Canada and Mexico using a horizontal resolution of 12 

x 12 km. A map of the air quality modeling domain is provided in 

the AQM TSD. 

The 2011-based air quality modeling platform includes 2011 

base year emissions and future year projections of these 

emissions and 2011 meteorology for air quality modeling with 

CAMx. In the remainder of this section, we provide an overview of 

(1) the 2011 and 2017 emissions inventories, (2) the methods for 

projecting future nonattainment and maintenance along with a list 

of 2017 baseline nonattainment and maintenance receptors in the 

73 Comprehensive Air Quality Model with Extensions Version 6.11 User's 
Guide. Environ International Corporation. Novato, CA. December, 2014. 
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eastern U.S., (3) the approach to developing metrics to measure 

interstate contributions to 8-hour ozone, and (4) the predicted 

interstate contributions to downwind nonattainment and 

maintenance in the eastern U.S. We also identify which predicted 

interstate contributions are at or above the CSAPR screening 

threshold, which we are proposing to apply for regulation of 

interstate transport of ozone for purposes of the 2008 ozone 

standard. 

B. Emission Inventories 

The EPA developed emission inventories for this proposal 

including emission estimates for EGUs, non-EGU point sources, 

stationary nonpoint sources, onroad mobile sources, nonroad 

mobile sources, wild fires, prescribed fires, and for biogenic 

emissions that are not the result of human activities. The EPA's 

air quality modeling relies on this comprehensive set of emission 

inventories because emissions from multiple source categories are 

needed to model ambient air quality and to facilitate comparison 

of model outputs with ambient measurements. 

To prepare the emission inventories for air quality 

modeling, the EPA processed the emission inventories using the 

Sparse Matrix Operator Kernel Emissions (SMOKE) Modeling System 

version 3.6.5 to produce the gridded, hourly, speciated, model

ready emissions for input to the CAMx air quality model. 

Additional information on the development of the emission 

inventories and on data sets used during the emissions modeling 
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process are provided in the TSD "Preparation of Emissions 

Inventories for the Version 6.2, 2011 Emissions Modeling 

Platform," hereafter known as the "Emissions Modeling TSD." This 

TSD is available in the docket for this rule and at 

http://www.epa.gov/ttn/chief/emch/index.html#2011. 

The EPA published Federal Register notices on November 27, 

2013 (78 FR 70935), and January 14, 2014 (79 FR 2437), to take 

comment on the 2011 and 2018 74 emission modeling platforms, 

including data and documentation on the methods used to prepare 

the emission inventories for air quality modeling. Comments were 

collected for the 2011 and 2018 emissions modeling platforms 

under the dockets EPA-HQ-OAR-2013-0743 and EPA-HQ-OAR-2013-0809, 

respectively. Comments from those notices that were accepted by 

the EPA have been incorporated into the emission modeling data 

and procedures for this proposal as documented in the Emissions 

Modeling TSD. As indicated above, the updated emission 

inventories, methodologies, and data were provided in a Notice of 

Data Availability published in the Federal Register on August 4, 

2015 (80 FR 46271). Comments received on the proposal data will 

be considered for the final rule. 

74 During the 2013 and 2014 pre-proposal comment periods for the 
modeling platforms, the attainment deadline for the downwind areas was 
established by regulation as December 2018. The 2008 Ozone NAAQS SIP 
Requirements Rule revised the attainment deadline for ozone 
nonattainment areas currently designated as Moderate from December 
2018 to July 2018, which means attainment determinations have to be 
based on design values calculated using 2015 through 2017 ozone season 
data. Therefore, in its July 2015 NODA and in this proposal, the EPA 
has adjusted the future year modeling to be for the year 2017 rather 
than 2018. 
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1. Foundation Emission Inventory Data Sets 

The EPA developed emission data representing the year 2011 

to support air quality modeling of a base year from which future 

air quality could be forecasted. The EPA used the 2011 National 

Emission Inventory (NEI) version 2 (2011NEiv2), released in March 

2015, as the primary basis for the U.S. inventories supporting 

the 2011 air quality modeling. Documentation on the 2011NEiv2 is 

available in the 2011 National Emissions Inventory, version 2 TSD 

available in the docket for this rule and at 

http://www.epa.gov/ttn/chief/net/2011inventory.html#inventorydoc. 

The future base case scenario modeled for 2017 includes a 

representation of changes in activity data and of predicted 

emission reductions from on-the-books actions, including planned 

emission control installations and promulgated federal measures 

that affect anthropogenic emissions. 75 

2. Development of Emission Inventories for EGUs 

Annual NOx and S02 emissions for EGUs in the 2011NEiv2 are 

based primarily on data from continuous emission monitoring 

systems (CEMS), with other EGU pollutants estimated using 

emission factors and annual heat input data reported to the EPA. 

For EGUs without CEMS, the EPA used data submitted to the NEI by 

the states. For more information on the details of how the 2011 

75 Biogenic emissions and emissions from wild fires and prescribed fires were 
held constant between 2011 and 2017 since (1) these emissions are tied to the 
2011 meteorological conditions and (2) the focus of this rule is on the 
contribution from anthropogenic emissions to projected ozone nonattainment and 
maintenance. 
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EGU emissions were developed and prepared for air quality 

modeling, see the Emissions Modeling TSD. 

The EPA projected future 2017 baseline EGU emissions using 

version 5.14 of the Integrated Planning Model (IPM) 

(http://www.epa.gov/powersectormodeling). IPM, developed by ICF 

Consulting, is a state-of-the-art, peer-reviewed, multi-regional, 

dynamic, deterministic linear programming model of the contiguous 

U.S. electric power sector. It provides forecasts of least cost 

capacity expansion, electricity dispatch, and emission control 

strategies while meeting energy demand and environmental, 

transmission, dispatch, and reliability constraints. EPA has used 

IPM for over two decades to better understand power sector 

behavior under future business-as-usual conditions and to 

evaluate the economic and emission impacts of prospective 

environmental policies. The model is designed to reflect 

electricity markets as accurately as possible. The EPA uses the 

best available information from utilities, industry experts, gas 

and coal market experts, financial institutions, and government 

statistics as the basis for the detailed power sector modeling in 

IPM. The model documentation provides additional information on 

the assumptions discussed here as well as all other model 

assumptions and inputs. 76 

The IPM version 5.14 base case accounts for comments 

76 Detailed information and documentation of EPA's Base Case, including 
all the underlying assumptions, data sources, and architecture 
parameters can be found on EPA's website at: 

airrnarkets ectorrnodel 
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received as a result of the NODAs released in 2013 and 2014 

(including control configuration) as well as updated 

environmental regulations. This projected base case accounts for 

the effects of the finalized MATS 77 and CSAPR rules, New Source 

Review settlements, and on-the-books state rules through 2014 78 

impacting S02 , NOx, directly emitted particulate matter, and C02 , 

and final actions the EPA has taken to implement the Regional 

Haze Rule. The EPA's IPM base case also includes two federal non-

air rules affecting EGUs: the Cooling Water Intake Structure 

(Clean Water Act section 316(b)) rule and the Coal Combustion 

Residuals (CCR) rule. Documentation of IPM version 5.14 is in the 

docket and available online at www.epa.gov/powersectormodeling. 

After the receptor and contribution analyses for this 

proposal were underway, the EPA released an updated IPM base 

case, version 5.15, and the final Clean Power Plan (CPP) . 79 In 

order to reflect all on-the-books policies as well as the most 

current power sector modeling data, the EPA performed an 

assessment, described in section V-D below, to reflect inclusion 

of IPM 5.15 with the CPP in the base case for this proposal. The 

EPA will use this base case, including the final CPP, for its 

77 In Michigan v. EPA, the Supreme Court reversed on narrow grounds a portion 
of the D.C. Circuit decision upholding the MATS rule, finding that EPA erred 
by not considering cost when determining that regulation of EGOs was 
"appropriate" pursuant to CAA section 112 (n) (1). 135 S.Ct. 192 (2015). The 
case was remanded to the D.C. Circuit for further proceedings, and the MATS 
rule currently remains in place. 
78 For any specific version of IPM there is a cutoff date after which 
it is no longer possible to incorporate updates into the input 
databases. For version 5.14, that cutoff date was November 2014. 
79 [Placeholder for CPP reference once published] 
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modeling analysis for the final rule. Additionally, EPA's 

analysis for the final rule may include updated assumptions about 

CSAPR phase 2 NOx ozone-season or S02 annual emissions budgets 

for those states with budgets that were declared invalid and 

remanded to the EPA by the D.C. Circuit's decision in EME Homer 

City II. 

In projecting future 2017 baseline EGU emissions, the EPA 

adjusted the 2018 IPM version 5.14 base case results to account 

for three categories of differences between 2017 and 2018. The 

categories are: 1) adjusting NOx emissions for units with SCRs in 

2018 but that are assumed not to operate or be installed in 2017; 

2) adding NOx emissions for units that are retiring in 2018 but 

are projected to operate in 2017; and 3) adjusting NOx emissions 

for coal-fired units that are projected to convert to natural gas 

(i.e., "coal-to-gas") in 2018, but are still projected to burn 

coal in 2017. These adjustments were only made to the air quality 

flat file outputs of IPM and are discussed in greater detail in 

the IPM documentation found in the docket for this proposed rule. 

3. Development of Emission Inventories for Non-EGU Point Sources 

The 2011 non-EGU point sources in the 2011 base case 

inventory match those in the 2011NEiv2. Details on the 

development of the 2011 emission inventories can be found in the 

2011NEiv2 TSD. Prior to air quality modeling, the emission 

inventories must be processed into a format that is appropriate 

for the air quality model to use. Details on the processing of 
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the emissions for 2011 and on the development of the 2017 non-EGU 

emission inventories are available in the Emissions Modeling TSD. 

Projection factors and percent reductions in this proposal 

reflect comments received as a result of the NODAs in 2013 and 

2014, along with emission reductions due to national and local 

rules, control programs, plant closures, consent decrees and 

settlements. Reductions from several Maximum Achievable Control 

Technology (MACT) and National Emission Standards for Hazardous 

Air Pollutants (NESHAP) standards are included. Projection 

approaches for corn ethanol and biodiesel plants, refineries and 

upstream impacts represent requirements pursuant to the Energy 

Independence and Security Act of 2007 (EISA). 

For aircraft emissions at airports, the EPA developed 

projection factors based on activity growth projected by the 

Federal Aviation Administration Terminal Area Forecast (TAF) 

system, published in March 2013. 

Point source and nonpoint oil and gas emissions are 

projected to 2018 using regional projection factors by product 

type using Annual Energy Outlook (AEO) 2014 projections to year 

2017. NOx and VOC reductions that are co-benefits to the NESHAP 

and New Source Performance Standards (NSPS) for Stationary 

Reciprocating Internal Combustion Engines (RICE) are reflected 

for select source categories. In addition, Natural Gas Turbines 

and Process Heaters NSPS NOx controls and NSPS Oil and Gas VOC 

controls are reflected for select source categories. 
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4. Development of Emission Inventories for Onroad Mobile Sources 

The EPA developed the onroad mobile source emissions for 

states other than California using the EPA's Motor Vehicle 

Emissions Simulator (MOVES) 2014. We computed the emissions 

within SMOKE by multiplying emission factors developed using 

MOVES with the appropriate activity data. We also used MOVES 

emission factors to estimate emissions from refueling. The 2011 

onroad mobile source emissions used in the inventory for this 

rule are similar but not identical to the 2011NEiv2 emissions due 

to a more detailed treatment of E-85 emissions in the 2011 

emission modeling platform used for this rule. Additional 

information on the approach for generating the onroad mobile 

source emissions is available in the Emissions Modeling TSD. 

Onroad mobile source emissions for California are consistent with 

the emissions submitted by the state as reflected in the 

2011NEiv2. 

In the future-year modeling for mobile sources, we included 

all national measures known at the time of modeling. The future 

scenarios for mobile sources reflect projected changes to fuel 

usage and onroad mobile control programs finalized as of the date 

of the model run. Finalized rules that are incorporated into the 

mobile source emissions include: Tier 3 Standards (March 2014), 

the Light-Duty Greenhouse Gas Rule (March 2013), Heavy (and 

Medium)-Duty Greenhouse Gas Rule (August 2011), the Renewable 

Fuel Standard (February 2010), the Light Duty Greenhouse Gas Rule 
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(April 2010), the Corporate-Average Fuel Economy standards for 

2008-2011 (April 2010), the 2007 Onroad Heavy-Duty Rule (February 

2009), and the Final Mobile Source Air Toxics Rule (MSAT2) 

(February 2007). Impacts of rules that were in effect in 2011 are 

reflected in the 2011 base year emissions at a level that 

corresponds to the extent to which each rule had penetrated into 

the fleet and fuel supply by the year 2011. Local control 

programs such as the California LEV III program are included in 

the onroad mobile source emissions. Activity data for onroad 

mobile sources was projected using AEO 2014. Because EPA changed 

the model year from 2018 to 2017 between its pre-proposal 

modeling and the modeling conducted for this proposal (see 

footnote 64), and due to the substantial amount of lead time 

required to generate emission factors with MOVES, the EPA was 

unable to directly generate emission factors for 2017 prior to 

the modeling used to support this proposed rule. Therefore, for 

this proposal, future year onroad mobile source emissions were 

computed for 2018 and adjusted to 2017 levels using adjustment 

factors derived from national MOVES runs for 2017 and 2018. 

Emission factors will be generated directly for 2017 prior to air 

quality modeling for the final rule. 

5. Development of Emission Inventories for Commercial Marine 

Category 3 (Vessel) 

The commercial marine category 3 vessel ("C3 marine") 

emissions in the 2011 base case emission inventory for this rule 
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are consistent with those in the 2011NEiv2. These emissions 

reflect reductions associated with the Emissions Control Area 

proposal to the International Maritime Organization control 

strategy (EPA-420-F-10-041, August 2010); reductions of NOx, VOC, 

and CO emissions for new C3 engines that went into effect in 

2011; and fuel sulfur limits that went into effect as early as 

2010. The cumulative impacts of these rules through 2017 are 

incorporated in the 2017 projected emissions for C3 marine 

sources. 

6. Development of Emission Inventories for Other Nonroad Mobile 

Sources 

To develop the nonroad mobile source emission inventories 

other than C3 marine for the modeling platform, the EPA used 

monthly, county, and process level emissions output from the 

National Mobile Inventory Model (NMIM) (see 

http://www.epa.gov/otaq/nmim.htm). State-submitted emissions data 

for nonroad sources were used for Texas and California. These 

emissions are consistent with those in the 2011NEiv2. 

The EPA also used NMIM to project nonroad mobile emissions 

for future years. Development of the future year nonroad 

emissions require a substantial amount of lead time and the 

emissions were prepared for the year 2018 before the model year 

was changed to 2017 when the attainment date was revised in the 

2008 Ozone NAAQS SIP Requirements Rule. To develop a 2017 nonroad 

emissions inventory for this proposal that accounted for the 
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difference between 2017 and 2018 emissions levels, we calculated 

the nonroad emissions for 2018, and then adjusted those emissions 

to 2017 levels using national adjustment factors derived from 

national NMIM runs for 2017 and 2018. Emissions specific to 2017 

will be developed for the modeling that will support the final 

rule. The nonroad mobile emission control programs include 

reductions to locomotives, diesel engines and marine engines, 

along with standards for fuel sulfur content and evaporative 

emissions. A comprehensive list of control programs included for 

mobile sources is available in the Emissions Modeling TSD. 

7. Development of Emission Inventories for Nonpoint Sources 

The emissions for stationary nonpoint sources in our 2011 

base case emission inventory are largely consistent with those in 

the 2011NEiv2. For more information on the nonpoint sources in 

the 2011 base case inventory, see the Emissions Modeling TSD and 

the 2011NEiv2 TSD. 

Where states provided EPA with information about projected 

control measures or changes in nonpoint source emissions, the EPA 

incorporated those inputs in its projections. We included 

adjustments for state fuel sulfur content rules for fuel oil in 

the Northeast. Projected emissions for portable fuel containers 

reflect the impact of projection factors required by the final 

Mobile Source Air Toxics (MSAT2) rule and the EISA, including 

updates to cellulosic ethanol plants, ethanol transport working 

losses, and ethanol distribution vapor losses. 
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The EPA developed regional projection factors for nonpoint 

oil and gas sources by product type based on Annual Energy 

Outlook (AEO) 2014 projections to year 2018. We reflected 

criteria air pollutant (CAP) co-benefit reductions resulting from 

the National Emission Standards for Hazardous Air Pollutants 

(NESHAP) for Reciprocating Internal Combustion Engines (RICE) and 

NSPS rules and Oil and Gas NSPS VOC controls for select source 

categories. Additional details on the projections are available 

in the Emissions Modeling TSD. 

C. Air Quality Modeling to Identify Nonattainment and Maintenance 

Receptors 

In this section, we describe the air quality modeling 

performed to identify locations where we expect there to be 

nonattainment or maintenance problems for the 2008 8-hour ozone 

NAAQS in the 2017 analytic future year chosen for this proposal. 

We then describe how we factored current monitored data into the 

identification of sites as having either nonattainment or 

maintenance concerns for the purposes of this rulemaking. These 

sites are used as the "receptors" for quantifying the 

contributions of emissions in upwind states to nonattainment and 

maintenance concerns in downwind locations. 

In this proposed rule, the EPA is relying on CSAPR's 

approach to identify separate nonattainment and maintenance 

receptors in order to give independent effect to both the 

"contribute significantly to nonattainment" and the ''interfere 
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with maintenance" prongs of section 110 (a) (2) (D) (i) (I), 

consistent with the D.C. Circuit's direction in North Carolina. 80 

In its decision on remand from the Supreme Court, the D.C. 

Circuit confirmed that EPA's approach to identifying maintenance 

receptors in CSAPR comported with the court's prior instruction 

to give independent meaning to the "interfere with maintenance" 

prong in the good neighbor provision. EME Homer City II, 795 F.3d 

at 136. 

In CSAPR, the EPA identified nonattainment receptors as 

those monitoring sites that are projected to have average design 

values that exceed the NAAQS. The EPA separately identified 

maintenance receptors as those receptors that would have 

difficulty maintaining the relevant NAAQS in a scenario that 

takes into account historical variability in air quality at that 

receptor. The CSAPR approach for identifying nonattainment and 

maintenance receptors relied only upon air quality model 

projections of measured design values. In CSAPR, if the average 

design value in the analysis year was projected to exceed the 

NAAQS, then the monitoring site is identified as a nonattainment 

receptor without consideration of whether the monitoring site is 

currently measuring "clean data" (i.e., design values below the 

NAAQS based on the most recent three years of measured data) . In 

prior transport rulemakings, such as the NOx SIP Call and CAIR, 

80 531 F.3d at 910-911 (holding that the EPA must give "independent 
significance" to each prong of CAA section 110 (a) (2) (D) (i) (I) ) . 
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the EPA defined nonattainment receptors as those areas that both 

currently monitor nonattainment and that the EPA projects will be 

in nonattainment in the future compliance year. 81 We explained 

that we had the most confidence in our projections of 

nonattainment for those counties that also measure nonattainment 

for the most recent period of available ambient data. In CSAPR, 

we were compelled to deviate from this practice of incorporating 

monitored data into EPA's evaluation of projected nonattainment 

receptors because the most recent monitoring data then available 

reflected large emission reductions from CAIR, which CSAPR was 

designed to replace. As recently affirmed by the D.C. Circuit, it 

was therefore reasonable for the EPA to decide not to compare 

monitored data reflecting CAIR emissions reductions to its 

modeling projections that instead excluded CAIR from its 

baseline. 82 

As the EPA is not replacing an existing transport program in 

this rule proposal, we are proposing to consider current 

monitored data as part of the process for identifying projected 

nonattainment receptors for this rulemaking. Accordingly, in this 

rule, the EPA is proposing to return to our prior practice of 

comparing our modeled nonattainment projections to current 

monitored air quality. For the purposes of this rulemaking, the 

EPA proposes to identify as nonattainment receptors those 

81 63 FRat 57375, 57377; 70 FRat 25241. See also North Carolina, 531 
F.3d at 913-914 (affirming as reasonable EPA's approach to defining 
nonattainment in CAIR) . 
82 EME Homer City II, 795 F.3d at 135-36; see also 76 FR at 48230-31. 
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monitors that both currently measure nonattainment and that the 

EPA projects will be in nonattainment in 2017. 

As noted above, in CSAPR the EPA identified maintenance 

receptors as those receptors that would have difficulty 

maintaining the relevant NAAQS in a scenario that takes into 

account historical variability in air quality at that receptor. 

The variability in air quality was determined by evaluating the 

"maximum" future design value at each receptor based on a 

projection of the maximum measured design value over the relevant 

period. 

The EPA interprets the projected maximum future design value 

to be a potential future air quality outcome consistent with the 

meteorology that yielded maximum measured concentrations in the 

ambient data set analyzed for that receptor. The EPA also 

recognizes that previously experienced meteorological conditions 

(e.g., dominant wind direction, temperatures, air mass patterns) 

promoting ozone formation that led to maximum concentrations in 

the measured data may reoccur in the future. The maximum design 

value gives a reasonable projection of future air quality at the 

receptor under a scenario in which such conditions do, in fact, 

reoccur. The projected maximum design value is used to identify 

upwind emissions that, under those circumstances, could interfere 

with the downwind area's ability to maintain the NAAQS. 

Therefore, the EPA assesses the magnitude of the maximum 

projected design value for 2017 at each receptor in relation to 
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the 2008 ozone NAAQS and, where such a value exceeds the NAAQS, 

EPA determines that receptor to be a "maintenance" receptor for 

purposes of defining interference with maintenance in this 

proposal, consistent with the method used in CSAPR and upheld by 

the D.C. Circuit in EME Homer City II. 83 That is, monitoring 

sites with a maximum design value that exceeds the NAAQS are 

projected to have a maintenance problem in 2017. 

Consistent with the CSAPR methodology, monitoring sites with 

a projected maximum design value that exceeds the NAAQS, but with 

a projected average design value that is below the NAAQS, are 

identified as maintenance-only receptors. In addition, those 

sites that are currently measuring clean data, but are projected 

to be nonattainment based on the average design value and that, 

by definition, are projected to have a maximum design value above 

the standard are also identified as maintenance-only receptors. 

We are not proposing that monitored data have any effect on the 

EPA's determination of maintenance receptors using the CSAPR 

method since even those receptor sites that are not currently 

monitoring violations are still subject to conditions that may 

allow violations to reoccur and therefore have future maintenance 

concerns. 

The following is a brief summary of the procedures for 

projecting future-year 8-hour ozone average and maximum design 

values to 2017. Consistent with the EPA's modeling guidance we 

83 See 795 F.3d at 136. 
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use the air quality modeling results in a "relative" sense to 

project future concentrations. That is, the ratios of future year 

model predictions to base year model predictions are used to 

adjust ambient ozone design values 84 up or down depending on the 

relative (percent) change in model predictions for each location. 

The modeling guidance recommends using measured ozone 

concentrations for the 5-year period centered on the base year as 

the air quality data starting point for future year projections. 

This average design value is used to dampen the effects of inter-

annual variability in meteorology on ozone concentrations and to 

provide a reasonable projection of future air quality at the 

receptor under "average" conditions. Because the base year for 

this proposal is 2011, we are using the base period 2009-2013 

ambient ozone design value data in order to project 2017 average 

design values in a manner consistent with the modeling guidance. 

The approach for projecting future ozone design values 

involved the projection of an average of up to 3 design value 

periods, which include the years 2009-2013 (design values for 

2009-2011, 2010-2012, and 2011-2013). The 2009-2011, 2010-2012, 

and 2011-2013 design values are accessible at 

www. airtrends/values.html. The average of the 3 design 

values creates a "5-year weighted average" value. The 5-year 

weighted average values were then projected to 2017. To project 8-

84 The ozone design value at a particular monitoring site is the 3-year 
average of the annual 4th highest daily maximum 8-hour ozone 
concentration at that site. 
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hour ozone design values we used the 2011 base year and 2017 

future base-case model-predicted ozone concentrations to 

calculate relative reduction factors (RRFs) for the location of 

each monitoring site. The RRFs were applied to the 2009-2013 

average ozone design values and the individual design values for 

2009-2011, 2010-2012, and 2011-2013 through the following steps: 

Step 1: For each monitoring site, we calculate the average 

concentration across the 10 days with the 10 highest 8-hour daily 

maximum ozone predictions in the 2017 baseline85 using the 

predictions in the nine grid cells that include or surround the 

location of the monitoring site. The RRF for a site is the ratio 

of the mean prediction in the future year to the mean prediction 

in the 2011 base year. The RRFs were calculated on a site-by-site 

basis. 86 

Step 2: The RRF for each site is then multiplied by the 2009-2013 

5-year weighted average ambient design value for that site, 

yielding an estimate of the future average design value at that 

particular monitoring location. 

Step 3: We calculate the maximum future design value by 

multiplying the RRF for each site by the three base periods (2009-

2011, 2010-2012, and 2011-2013) separately. The highest of the 

85 As specified in the attainment demonstration modeling guidance, if 
there are fewer than 10 modeled days greater than or equal to (>=) 70 
ppb, then the threshold is lowered in 1 ppb increments (to as low as 
60 ppb) until there are 10 days. If there are fewer than 5 days >= 60 
ppb, then an RRF calculation is not completed for that site. 
86 Sites with insufficient valid design values were not included in the 
calculation. In addition, sites with fewer than 5 days with predicted 
8-hour ozone >= 60 ppb in 2018 were dropped from the analysis. 
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three future values is the projected maximum design value. 

Consistent with the truncation and rounding procedures for the 8-

hour ozone NAAQS, the projected design values are truncated to 

integers in units of ppb. 87 

Projected design values that are greater than or equal to 76 

ppb are considered to be violating the NAAQS in 2017. For those 

sites that are projected to be violating the NAAQS based on the 

average design values in 2017, we examined measured design values 

for the period 2012-2014, which is the most recent available 

measured design values at the time of this proposal. As noted 

above, we are proposing to identify nonattainment receptors in 

this rulemaking as those sites that are violating the NAAQS based 

on current measured air quality and also have projected average 

design values of 76 ppb or greater. Maintenance-only receptors 

therefore include both (1) those sites with projected average 

design values above the NAAQS that are currently measuring clean 

data and (2) those sites with projected average design values 

below the level of the NAAQS, but with projected maximum design 

values of 76 ppb or greater. In addition to the maintenance-only 

receptors, the 2017 ozone nonattainment receptors are also 

maintenance receptors because the maximum design values for each 

of these sites is always greater than or equal to the average 

design value. The monitoring sites that we project to be 

nonattainment and maintenance receptors for the ozone NAAQS in 

87 40 CFR Part 50, Appendix P to Part 50 - Interpretation of the Primary and 
Secondary National Ambient Air Quality Standards for Ozone. 
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the 2017 baseline are used for assessing the contribution of 

emissions in upwind states to downwind nonattainment and 

maintenance of ozone NAAQS as part of this proposal. 

Table V.C-1 contains the 2009-2013 base period average and 

maximum 8-hour ozone design values, the 2017 baseline average and 

maximum design values, and the 2012-2014 design values for the 8 

sites in the eastern U.S. projected to be 2017 nonattainment 

receptors. Table V.C-2 contains this same information for the 6 

maintenance-only sites in the eastern U.S. that are projected 

nonattainment but currently measuring clean data. Table V.C-3 

contains this same information for the 23 maintenance-only sites 

in the eastern U.S. that are projected to have average design 

values below the NAAQS, but maximum design values above the 

NAAQS. The design values for all monitoring sites in the U.S. are 

provided in docket item EPA-HQ-OAR-2015-0500-0006. Additional 

details on the approach for projecting average and maximum design 

values are provided in the modeling guidance, Model Attainment 

Test Software88 documentation, and the AQM TSD. The EPA is 

seeking comment on the proposed methods for determining projected 

nonattainment and maintenance receptors. 

Table V.C-1. Average and Maximum 2009-2013 and 2017 Baseline a
Hour Ozone Design Values and 2012-2014 Design Values (ppb) at 
Projected Nonattainment Sites in the Eastern U.S. (Nonattainment 
Receptors) 

88 Abt Associates, 2014. User's Guide: Modeled 
Software. scramOOl 
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Average Maximum 
Design Design Ave rag Maximu 
Value Value e m 

Monitor 2009- 2009- Design Design 
ID State County 2013 2013 Value Value 

2017 2017 
90013007 Connecticu Fairfiel 84.3 89.0 77.1 81.4 

t d 
90019003 Connecticu Fairfiel 83.7 87.0 78.0 81.1 

t d 
90099002 Connecticu New 85.7 89.0 77.2 80.2 

t Haven 
48039100 Texas Brazoria 88.0 89.0 81.4 82.3 

4 
48121003 Texas Denton 84.3 87.0 76.9 79.4 

4 
48439200 Texas Tarrant 87.3 90.0 79.6 82.1 

3 
48439300 Texas Tarrant 86.0 86.0 78.6 78.6 

9 
55117000 Wisconsin Sheboyga 84.3 87.0 77.0 79.4 

6 n 

Table V.C-2. Average and Maximum 2009-2013 and 2017 Baseline a
Hour Ozone Design Values and 2012-2014 Design Values (ppb) at 
Sites in the Eastern U.S. that are Projected Nonattainment but 
Currently Measuring Clean Data (Maintenance-Only Receptors) 

Average Maximum 
Design Design Ave rag Maximu 
Value Value e m 

Monitor 2009- 2009- Design Design 
ID State County 2013 2013 Value Value 

2017 2017 
24025100 Maryland Harford 90.0 93.0 81.3 84.0 

1 
36085006 New York Richmond 81.3 83.0 76.3 77.8 

7 
36103000 New York Suffolk 83.3 85.0 79.2 80.8 

2 
39061000 Ohio Hamilton 82.0 85.0 76.3 79.1 

6 
48201103 Texas Harris 81.0 82.0 76.8 77.8 

4 
48201103 Texas Harris 82.0 84.0 78.2 80.2 

9 

95 

2012-
2014 

Design 
Value 

84.0 

85.0 

81.0 

80.0 

81.0 

77.0 

80.0 

81.0 

2012-
2014 

Design 
Value 

75.0 

73.0 

73.0 

75.0 

72.0 

72.0 
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Table V.C-3. Average and Maximum 2009-2013 and 2017 Baseline a
Hour Ozone Design Values and 2012-2014 Design Values (ppb) at 
Projected Maintenance Sites in the Eastern U.S. Based on the 
CSAPR Methodology (Maintenance-Only Receptors) 

Ave rag Maximu 
e m Ave rag Maximu 

Design Design e m 
Monitor Value Value Design Design 
ID State County 2009- 2009- Value Value 

2013 2013 2017 2017 

90010017 Connecticut Fairfield 80.3 83.0 75.8 78.4 

21111006 Kentucky Jefferson 82.0 85.0 75.8 78.6 
7 

21185000 Kentucky Oldham 82.0 86.0 73.7 77.3 
4 

24005300 Maryland Baltimore 80.7 84.0 73.2 76.2 
1 

26005000 Michigan Allegan 82.7 86.0 75.5 78.5 
3 

26163001 Michigan Wayne 78.7 81.0 74.0 76.2 
9 

34007100 New Jersey Camden 82.7 87.0 74.2 78.1 
1 

34015000 New Jersey Gloucester 84.3 87.0 75.1 77.5 
2 

34023001 New Jersey Middlesex 81.3 85.0 73.0 76.3 
1 

34029000 New Jersey Ocean 82.0 85.0 73.9 76.6 
6 

36081012 New York Queens 78.0 80.0 75.7 77.6 
4 

42003100 Pennsylvani Allegheny 80.7 82.0 75.3 76.5 
5 a 

42101002 Pennsylvani Philadelphi 83.3 87.0 75.1 78.4 
4 a a 

48085000 Texas Collin 82.7 84.0 74.9 76.0 
5 

48113006 Texas Dallas 79.7 84.0 74.0 78.0 
9 

48113007 Texas Dallas 82.0 83.0 75.8 76.7 
5 
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48121103 Texas Denton 82.7 84.0 75.1 76.3 79.0 
2 

48201002 Texas Harris 80.3 83.0 75.9 78.5 72.0 
4 

48201002 Texas Harris 77.3 80.0 73.5 76.1 67.0 
6 

48201005 Texas Harris 81.3 83.0 75.4 77.0 75.0 
5 

48201105 Texas Harris 78.3 80.0 74.6 76.2 72.0 
0 

48439007 Texas Tarrant 82.0 83.0 75.5 76.4 79.0 
5 

48439301 Texas Tarrant 80.7 83.0 74.5 76.6 75.0 
1 

D. Pollutant Transport from Upwind States 

1. Air Quality Modeling to Quantify Upwind State Contributions 

This section documents the procedures the EPA used to 

quantify the impact of emissions from specific upwind states on 

2017 8-hour design values for identified downwind nonattainment 

and maintenance receptors. The EPA used CAMx photochemical source 

apportionment modeling to quantify the impact of emissions in 

specific upwind states on downwind nonattainment and maintenance 

receptors for 8-hour ozone. CAMx employs enhanced source 

apportionment techniques that track the formation and transport 

of ozone from specific emissions sources and calculates the 

contribution of sources and precursors to ozone for individual 

receptor locations. The strength of the photochemical model 

source apportionment technique is that all modeled ozone at a 

given receptor location in the modeling domain is tracked back to 
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specific sources of emissions and boundary conditions to fully 

characterize culpable sources. 

The EPA performed nationwide, state-level ozone source 

apportionment modeling using the CAMx Ozone Source Apportionment 

Technology/Anthropogenic Precursor Culpability Analysis 

(OSAT/APCA) technique 89 to quantify the contribution of 2017 

baseline NOx and VOC emissions from all sources in each state to 

projected 2017 ozone concentrations at air quality monitoring 

sites. In the source apportionment model run, we tracked the 

ozone formed from each of the following contribution categories 

(i.e., "tags"): 

• States - anthropogenic NOx and VOC emissions from each state 

tracked individually (emissions from all anthropogenic 

sectors in a given state were combined); 

• Biogenics - biogenic NOx and VOC emissions domain-wide 

(i.e., not by state); 

• Boundary Concentrations - concentrations transported into 

the modeling domain; 

• Tribes - the emissions from those tribal lands for which we 

have point source inventory data in the 2011 NEI (we did not 

model the contributions from individual tribes); 

• Canada and Mexico - anthropogenic emissions from sources in 

89 As part of this technique, ozone formed from reactions between 
biogenic VOC and NOx with anthropogenic NOx and VOC are assigned to the 
anthropogenic emissions. 
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the portions of Canada and Mexico included in the modeling 

domain (we did not model the contributions from Canada and 

Mexico separately) ; 

• Fires - combined emissions from wild and prescribed fires 

domain-wide (i.e., not by state); and 

• Offshore - combined emissions from offshore marine vessels 

and offshore drilling platforms. 

The contribution modeling provided contributions to ozone from 

anthropogenic NOx and VOC emissions in each state, individually. 

The contributions to ozone from chemical reactions between 

biogenic NOx and VOC emissions were modeled and assigned to the 

"biogenic" category. The contributions from wild fire and 

prescribed fire NOx and VOC emissions were modeled and assigned 

to the "fires" category. That is, the contributions from the 

"biogenic" and "fires" categories are not assigned to individual 

states nor are they included in the state contributions. 

The CAMx OSAT/APCA model run was performed for the period 

May 1 through September 30 using the projected 2017 baseline 

emissions and 2011 meteorology for this time period. The hourly 

contributions 90 from each tag were processed to obtain the 8-hour 

average contributions corresponding to the time period of the 8-

hour daily maximum concentration on each day in the 2017 model 

simulation. This step was performed for those model grid cells 

9° Contributions from anthropogenic emissions under "NOx-limited" and 
"VOC-limited" chemical regimes were combined to obtain the net 
contribution from NOx and VOC anthropogenic emissions in each state. 
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containing monitoring sites in order to obtain 8-hour average 

contributions for each day at the location of each site. The 

model-predicted contributions were then applied in a relative 

sense to quantify the contributions to the 2017 average design 

value at each site. The resulting 2017 contributions from each 

tag to each monitoring site in the eastern and western U.S. along 

with additional details on the source apportionment modeling and 

the procedures for calculating contributions can be found in the 

AQM TSD. The EPA is seeking comment on the methodologies for 

calculating ozone contributions. 

The average contribution metric is intended to provide a 

reasonable representation of the contribution from individual 

states to the projected 2017 design value, based on modeled 

transport patterns and other meteorological conditions generally 

associated with modeled high ozone concentrations at the 

receptor. An average contribution metric constructed in this 

manner is beneficial since the magnitude of the contributions is 

directly related to the magnitude of the design value at each 

site. 

The largest contribution from each state in the East to 8-

hour ozone nonattainment receptors in downwind states is provided 

in Table V.D-1. The largest contribution from each state in the 

East to 8-hour ozone maintenance-only receptors in downwind 

states is also provided in Table V.D-1. 

Table V.D-1. Largest Contribution to Downwind 8-Hour Ozone 
Nonattainment and Maintenance Receptors for Each State in the 
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Eastern U.S. 
Largest 

Largest Downwind 
Downwind Contributio 

Contribution n to 
to Maintenance 

-
Nonattainmen Receptors 

Upwin t Receptors for Ozone 
d for Ozone (ppb 
State (ppb) 

AL 0.79 1. 28 
AR 0.98 2.15 
CT 0.00 0.46 
DE 0.37 2.23 
DC 0.06 0.73 
FL 0.54 0.72 
GA 0.47 0.58 
IL 17.48 23.17 
IN 6.24 14.95 
IA 0.61 0.85 
KS 0.80 1. 03 
KY 0.75 11.17 
LA 3.09 4.23 
ME 0.00 0.08 
MD 2.07 7.11 
MA 0.10 0.37 
MI 2.69 1. 79 
MN 0.40 0.47 
MS 0.78 1. 48 
MO 1. 63 3.69 
NE 0.24 0.36 
NH 0.02 0.07 
NJ 8.84 12.38 
NY 16.96 17.21 
NC 0.55 0.93 
ND 0.11 0.28 
OH 2.18 7.92 
OK 1. 70 2.46 
PA 9.39 15.93 
RI 0.02 0.08 
sc 0.16 0.21 
SD 0.08 0.12 
TN 0.51 1. 67 
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TX 2.44 2.95 
VT 0.01 0.05 
VA 1.87 5.29 
wv 0.95 3.11 
WI 0.34 2.59 

2. Application of Screening Threshold 

The EPA then evaluated the magnitude of the contributions 

from each upwind state to downwind nonattainment and maintenance 

receptors. In this proposal, the EPA uses an air quality 

screening threshold to identify upwind states that contribute to 

downwind ozone concentrations in amounts sufficient to "link" 

them to these to downwind nonattainment and maintenance 

receptors. 

As discussed above in section III, the EPA is proposing to 

establish the air quality screening threshold calculated as one 

percent of the NAAQS. Specifically for this rule, we propose 

calculating an 8-hour ozone value for this air quality threshold 

of 0.75 ppb as the quantification of one percent of the 2008 

ozone NAAQS. 

States in the East 91 whose contributions to a specific 

receptor meet or exceed the screening threshold are considered 

linked to that receptor; those states' ozone contributions and 

91 As discussed in section III this assessment shows that there are 
problem receptors in the West where western states contribute amounts 
greater than or equal to the screening threshold used to evaluate 
eastern states (i.e., 1 percent of the NAAQS). However, there may be 
additional criteria to evaluate regarding transported air pollution in 
the West and upwind state obligations. The EPA proposes to focus this 
rulemaking on eastern states, but seeks comment on whether to include 
western states in this rule. 
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emissions (and available emission reductions) are analyzed 

further, as described in section VI, to determine whether and 

what emissions reductions might be required from each state. 

States in the East whose contributions are below the 

threshold are not included in the proposed rule and are 

considered to make insignificant contributions to projected 

downwind air quality problems. However, for eastern states for 

which the EPA is not proposing FIPs in this action, the EPA notes 

that updates to the modeling for the final rule could change the 

analysis as to which states have contributions that meet or 

exceed the screening threshold. In the event that air quality 

modeling conducted for the final rule demonstrates that states 

that contribute amounts below the threshold in the proposal are 

projected to contribute amounts greater than or equal to the 

threshold in the final rule modeling, the EPA instead proposes to 

finalize revised budgets (presented with this rulemaking for 

comment) for whichever of those states may be identified as 

linked to such air quality problems. The EPA has calculated 

emissions budgets for all eastern states that we are proposing to 

apply to those states if, and only if, the final rule air quality 

modeling identifies a linkage as just described. These budgets 

are available in the Ozone Transport Policy Analysis TSD. 

Based on the maximum downwind contributions in Table V.D-1, 

the following states contribute at or above the 0.75 ppb 

threshold to downwind nonattainment receptors: Alabama, Arkansas, 
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Illinois, Indiana, Kansas, Kentucky, Louisiana, Maryland, 

Michigan, Mississippi, Missouri, New Jersey, New York, Ohio, 

Oklahoma, Pennsylvania, Texas, Virginia, and West Virginia. Based 

on the maximum downwind contributions in Table V.D-1, the 

following states contribute at or above the 0.75 ppb threshold to 

downwind maintenance-only receptors: Alabama, Arkansas, Delaware, 

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maryland, 

Michigan, Mississippi, Missouri, New Jersey, New York, North 

Carolina, Ohio, Oklahoma, Pennsylvania, Tennessee, Texas, 

Virginia, West Virginia, and Wisconsin. The linkages between each 

upwind state and downwind nonattainment receptors and maintenance-

only receptors in the eastern U.S. are provided in Table V.D-2 

and Table V.D-3, respectively. 

Table V.D-2. Linkages between Each Upwind State and Downwind 
Nonattainment Receptors in the Eastern U.S. 

Upwin Downwind Nonattainment Receptors 
d 

State 

AL Tarrant Co, TX 
(484392003) 

AR Brazoria Co, TX Tarrant Co, TX Tarrant Co, TX 
(480391004) (484392003) (484393009) 

IL Brazoria Co, TX Sheboygan Co, WI 
(480391004) (5511 70006) 

IN Fairfield Co, CT Fairfield Co, CT Sheboygan Co, WI 
(90013007) (90019003) (5511 70006) 

KS Sheboygan Co, WI 
(5511 70006) 

KY Sheboygan Co, WI 
(5511 70006) 

LA Brazoria Co, TX Denton Co, TX Tarrant Co, TX 
(480391004) (481210034) (484392003) 
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Tarrant Co, TX Sheboygan Co, WI 
(484393009) (5511 70006) 

MD Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

MI Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

Sheboygan Co, WI 
(5511 70006) 

MS Brazoria Co, TX 
(480391004) 

MO Brazoria Co, TX Sheboygan Co, WI 
(480391004) (5511 70006) 

NJ Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

NY Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

OH Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

Sheboygan Co, WI 
(5511 70006) 

OK Denton Co, TX Tarrant Co, TX Tarrant Co, TX 
(481210034) (484392003) (484393009) 

Sheboygan Co, WI 
(5511 70006) 

PA Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

TX Sheboygan Co, WI 
(5511 70006) 

VA Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

wv Fairfield Co, CT Fairfield Co, CT 
(90013007) (90019003) 

Table V.D-3. Linkages between Each Upwind States and Downwind 
Maintenance-Only Receptors in the Eastern U.S. 

Upwin Downwind Nonattainment Receptors 
d 

State 

AL Hamilton Co, OH Harris Co, TX 
(390610006) (482010055) 
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AR Oldham Co, KY Allegan Co, MI Dallas Co, TX 
(211850004) (260050003) (481130069) 

Dallas Co, TX Harris Co, TX Harris Co, TX 
(481130075) (482010026) (482010055) 

Harris Co, TX Harris Co, TX Tarrant Co, TX 
(482011039) (482011050) (484390075) 

Tarrant Co, TX 
(484393011) 

DE Camden Co, NJ Gloucester Co, Ocean Co, NJ 
(340071001) NJ (340150002) (340290006) 

Philadelphia Co, 
PA (421010024) 

IL Jefferson Co, KY Oldham Co, KY Allegan Co, MI 
(211110067) (211850004) (260050003) 

Wayne Co, MI Camden Co, NJ Gloucester Co, 
(261630019) (340071001) NJ (340150002) 

Ocean Co, NJ Queens Co, NY Suffolk Co, NY 
(340290006) (360810124) (361030002) 

Hamilton Co, OH Allegheny Co, PA Harris Co, TX 
(390610006) (420031005) (482010026) 

Harris Co, TX 
(482011039) 

IN Jefferson Co, KY Oldham Co, KY Baltimore Co, MD 
(211110067) (211850004) (240053001) 

Harford Co, MD Allegan Co, MI Wayne Co, MI 
(240251001) (260050003) (261630019) 

Camden Co, NJ Gloucester Co, Middlesex Co, NJ 
(340071001) NJ (340150002) (340230011) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY Hamilton Co, OH Allegheny Co, PA 
(361030002) (390610006) (420031005) 

Philadelphia Co, 
PA (421010024) 

IA Allegan Co, MI 
(260050003) 

KS Allegan Co, MI Tarrant Co, TX Tarrant Co, TX 
(260050003) (484390075) (484393011) 

KY Baltimore Co, MD Harford Co, MD Camden Co, NJ 
(240053001) (240251001) (340071001) 

Gloucester Co, Middlesex Co, NJ Ocean Co, NJ 
NJ (340150002) (340230011) (340290006) 
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Richmond Co, NY Hamilton Co, OH Allegheny Co, PA 
(360850067) (390610006) (420031005) 

Philadelphia Co, 
PA (421010024) 

LA Collin Co, TX Dallas Co, TX Dallas Co, TX 
(480850005) (481130069) (481130075) 

Denton Co, TX Harris Co, TX Harris Co, TX 
(481211032) (482010024) (482010026) 

Harris Co, TX Harris Co, TX Harris Co, TX 
(482010055) (482011034) (482011039) 

Harris Co, TX Tarrant Co, TX Tarrant Co, TX 
(482011050) (484390075) (484393011) 

MD Fairfield Co, CT Gloucester Co, Middlesex Co, NJ 
(90010017) NJ (340150002) (340230011) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY Philadelphia Co, 
(361030002) PA (421010024) 

MI Fairfield Co, CT Jefferson Co, KY Oldham Co, KY 
(90010017) (211110067) (211850004) 

Harford Co, MD Camden Co, NJ Gloucester Co, 
(240251001) (340071001) NJ (340150002) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY Hamilton Co, OH Allegheny Co, PA 
(361030002) (390610006) (420031005) 

MS Harris Co, TX Harris Co, TX 
(482010055) (482011039) 

MO Oldham Co, KY Allegan Co, MI Camden Co, NJ 
(211850004) (260050003) (340071001) 

Hamilton Co, OH Harris Co, TX Harris Co, TX 
(390610006) (482010026) (482010055) 

Harris Co, TX Harris Co, TX 
(482011039) (482011050) 

NJ Fairfield Co, CT Queens Co, NY Richmond Co, NY 
(90010017) (360810124) (360850067) 

Suffolk Co, NY Philadelphia Co, 
(361030002) PA (421010024) 

NY Fairfield Co, CT Camden Co, NJ Gloucester Co, 
(90010017) (340071001) NJ (340150002) 

Middlesex Co, NJ Ocean Co, NJ 
(340230011) (340290006) 
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NC Baltimore Co, MD 
(240053001) 

OH Fairfield Co, CT Jefferson Co, KY Oldham Co, KY 
(90010017) (211110067) (211850004) 

Baltimore Co, MD Harford Co, MD Wayne Co, MI 
(240053001) (240251001) (261630019) 

Camden Co, NJ Gloucester Co, Middlesex Co, NJ 
(340071001) NJ (340150002) (340230011) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY Allegheny Co, PA Philadelphia Co, 
(361030002) (420031005) PA (421010024) 

OK Allegan Co, MI Hamilton Co, OH Dallas Co, TX 
(260050003) (390610006) (481130069) 

Dallas Co, TX Denton Co, TX Harris Co, TX 
(481130075) (481211032) (482010026) 

Harris Co, TX Harris Co, TX Tarrant Co, TX 
(482011034) (482011039) (484390075) 

Tarrant Co, TX 
(484393011) 

PA Fairfield Co, CT Baltimore Co, MD Harford Co, MD 
(90010017) (240053001) (240251001) 

Camden Co, NJ Gloucester Co, Middlesex Co, NJ 
(340071001) NJ (340150002) (340230011) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY 
(361030002) 

TN Hamilton Co, OH Philadelphia Co, 
(390610006) PA (421010024) 

TX Baltimore Co, MD Harford Co, MD Allegan Co, MI 
(240053001) (240251001) (260050003) 

Camden Co, NJ Gloucester Co, Ocean Co, NJ 
(340071001) NJ (340150002) (340290006) 

Queens Co, NY Richmond Co, NY Suffolk Co, NY 
(360810124) (360850067) (361030002) 

Hamilton Co, OH Allegheny Co, PA Philadelphia Co, 
(390610006) (420031005) PA (421010024) 

VA Fairfield Co, CT Baltimore Co, MD Harford Co, MD 
(90010017) (240053001) (240251001) 

Gloucester Co, Middlesex Co, NJ Ocean Co, NJ 
NJ (340150002) (340230011) (340290006) 
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Queens Co, NY Richmond Co, NY Suffolk Co, NY 
(360810124) (360850067) (361030002) 

Philadelphia Co, 
PA (421010024) 

wv Baltimore Co, MD Harford Co, MD Camden Co, NJ 
(240053001) (240251001) (340071001) 

Gloucester Co, Middlesex Co, NJ Ocean Co, NJ 
NJ (340150002) (340230011) (340290006) 

Queens Co, NY Richmond Co, NY Suffolk Co, NY 
(360810124) (360850067) (361030002) 

Hamilton Co, OH Allegheny Co, PA Philadelphia Co, 
(390610006) (420031005) PA (421010024) 

WI Allegan Co, MI Wayne Co, MI 
(260050003) (261630019) 

As discussed previously, after the receptor and contribution 

analyses for this proposal were underway, the EPA released an 

updated IPM base case, version 5.15, and the final CPP. In order 

to reflect all on-the-books policies as well as the most current 

power sector modeling data, the EPA performed an assessment to 

reflect inclusion of IPM 5.15 with the CPP in an "adjusted" base 

case for this proposal. All references below to the "adjusted 

base case" refer to the 2017 air quality modeling base case which 

has been adjusted to account for the revised IPM 5.15 with CPP 

emissions. This assessment method relied on the EPA's air quality 

modeling contribution data as well as projected ozone 

concentrations from an illustrative EGU NOx mitigation scenario. 

For more information about these methods, refer to the Ozone 

Transport Policy Analysis Technical Support Document. 

This assessment shows that two receptors -- Hamilton County 
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Ohio (390610006) and Richmond County New York (360850067) -- that 

were projected to have average design values exceeding the NAAQS 

in the modeled 2017 baseline, are expected to have average design 

values below the NAAQS with the adjusted base case. However, 

these receptors are still expected to have maximum design values 

exceeding the NAAQS with the adjusted base case. Because both of 

these receptors are also considered maintenance receptors for the 

purposes of this proposal, their status as identified air quality 

concerns and the status of states linked to these receptors is 

unchanged by the adjusted base case. 

This assessment also shows that four receptors - Allegheny 

County Pennsylvania (420031005), Collin County Texas (480850005), 

Wayne County Michigan (261630019), and Middlesex County New 

Jersey (340230011) -- that were projected to have maximum design 

values exceeding the NAAQS in the modeled base case, are expected 

to have maximum design values below the NAAQS with the adjusted 

base case. With the adjusted base case, these sites would not be 

considered nonattainment or maintenance receptors for the 

purposes of this proposal. However, because no state is linked 

solely to any one of these sites, changing the status of these 

receptors does not impact the scope of states linked to downwind 

nonattainment or maintenance receptors for this proposal. 

In addition to evaluating the status of downwind receptors 

identified for this proposal, the EPA evaluated whether the 

adjusted base case would reduce ozone contributions from upwind 
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states to the extent that a previously linked state would have a 

maximum contribution less than the 1% threshold. This assessment 

shows that in the adjusted base case, all states are expected to 

remain linked (i.e., contribute greater than or equal to 1% of 

the NAAQS) to at least one downwind nonattainment or maintenance 

receptor. Therefore, using the adjusted base case for this 

proposal does not impact the scope of states linked to downwind 

nonattainment or maintenance receptors relative to the modeled 

base case. 

The EPA seeks comment on this analysis, but notes that for 

the final rule, the EPA intends to rely on full air quality 

modeling of the adjusted base case to identify nonattainment and 

maintenance receptors and to inform the analysis of interstate 

ozone transport for the 2008 ozone NAAQS. 

The analyses that EPA uses in section VI to quantify EGU NOx 

ozone-season emissions budgets for this proposal rely on the 

adjusted base case. 

VI. Quantifying Upwind-State EGU NOx Reduction Potential to 

Reduce Interstate Ozone Transport for the 2008 NAAQS 

A. Introduction 

This section describes the EPA's proposed quantification of 

near-term EGU NOx reductions that are necessary to fulfill (at 

least in part) the Clean Air Act requirement to address 
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interstate ozone transport for the 2008 NAAQS. This section also 

describes the EPA's proposal to translate these reductions into 

EGU NOx ozone-season emissions budgets. Section VII describes the 

EPA's proposal to implement these proposed emissions budgets via 

updates to the existing CSAPR NOx ozone-season trading program. 

As described in section V, the EPA separately identified 

nonattainment receptors and maintenance receptors. The EPA 

proposes to apply a single approach for quantifying an upwind 

state's ozone transport obligation to both nonattainment and 

maintenance receptors. It is reasonable to apply the same 

approach to quantify upwind-state reduction requirements with 

respect to both nonattainment and maintenance because the 

structure of the problems is the same - emissions from sources in 

upwind states contributing to downwind ozone concentrations that 

put the downwind receptor at risk of nonattainment with respect 

to the EPA's clean air standards. Moreover, as all nonattainment 

receptors are also maintenance receptors because the maximum 

design value will always be equal to or exceed the average design 

value, it is reasonable to control all sites consistent with the 

level of control necessary to reduce maintenance concerns. 

As described in section III of this preamble, due to the 

impending July 2018 moderate area attainment date, the EPA is 

proposing, as a first step, to quantify near-term EGU NOx ozone

season emission reductions to reduce interstate ozone transport 

for the 2008 ozone NAAQS. For this section, this means that the 
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EPA is proposing to quantify ozone season EGU NOx reductions 

achievable for the 2017 ozone season (i.e., the last full ozone 

season prior to the July 2018 attainment date). 

The EPA's assessment of upwind state obligations in this 

proposal reflects application of a multi-factor test that 

considers cost, available emission reductions, and air quality. 

This is the same multi-factor test used in the original CSAPR. 

This multi-factor test considers increasing levels of uniform 

control stringency, where each level is represented by cost, to 

determine the appropriate magnitude of pollution reduction that 

would reduce the impacts of interstate transport on downwind 

states and to apportion that reduction responsibility among 

collectively-contributing upwind states. This approach to 

quantifying upwind state emission reduction obligations was 

reviewed by the Supreme Court in EPA v. EME Homer City 

Generation, which held that using such an approach to apportion 

reduction responsibilities among upwind states that are 

collectively responsible for downwind air quality impacts "is an 

efficient and equitable solution to the allocation problem the 

Good Neighbor Provision requires the Agency to address." 134 

S.Ct. at 1607. 

There are three steps in developing and applying the multi

factor test to quantify upwind state emission reductions as to 

the 2008 ozone NAAQS: (1) identify NOx mitigation strategies, 

focusing on those that can be in place for the 2017 ozone season; 
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(2) develop uniform EGU NOx cost thresholds based on these NOx 

mitigation strategies; (3) assess EGU NOx mitigation potential 

that is achievable for 2017 and assess corresponding air quality 

improvements resulting from the application of each uniform cost 

threshold, including to check for over-control. This multi-factor 

evaluation informs the EPA's determination of appropriate ozone 

season EGU NOx reductions necessary to reduce significant 

contribution to nonattainment and interference with maintenance 

of the 2008 ozone NAAQS for the proposed 2017 compliance year. 

These steps are discussed in further detail in the following 

sections. 

This proposal evaluates a range of uniform EGU NOx costs 

from $500 per ton to $10,000 per ton. This range, and the 

intermediate uniform NOx cost thresholds evaluated within that 

range, were selected based on the cost thresholds at which 

various EGU NOx control technologies are widely available, the 

use of certain EGU NOx cost thresholds in previous rules to 

address ozone transport, and EGU NOx cost thresholds incorporated 

into state requirements to address ozone nonattainment. 

The EPA evaluated the emission reduction potential in each 

upwind state at each uniform NOx cost threshold using IPM. In 

this case, the EPA limited IPM's evaluation of NOx mitigation 

strategies to those that can be implemented for the 2017 ozone 

season, which is the proposed compliance timing for this rule, as 

described in section VI.B below. 
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B. NOx Mitigation Strategies 

The following sub-sections describe the EPA's assessment of 

EGU and non-EGU point source NOx mitigation strategies. For more 

details on these assessments, refer to the EGU NOx Mitigation 

Strategies TSD and the Update to Non-EGU Emission Reductions Cost 

and Potential for States with Potentially Significant 

Contributions under the 2008 Ozone Standard TSD in the docket for 

this proposed rule. 

1. EGU NOx Mitigation Strategies 

In developing this proposed rule, the EPA considered all 

widely used EGU NOx control strategies: fully operating existing 

Selective Catalytic Reduction (SCR) and Selective Non-Catalytic 

Reduction (SNCR) - including optimizing NOx removal by existing, 

operational SCRs and SNCRs and turning on and optimizing existing 

idled SCRs and SNCRs; installation of (or upgrading to) state-of

the-art NOx combustion controls; shifting generation to units 

with lower NOx emission rates within the same state; and 

installing new SCRs and SNCRs. Although this proposal does not 

require or impose any specific technology standards to 

demonstrate compliance, EPA determined that certain technologies 

would be available by the 2017 timeframe when assessing potential 

reductions in the region. 

For the reasons explained below, the EPA determined that the 

power sector could implement all of these NOx mitigation 

strategies, except installation of new SCRs or SNCRs, between 
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finalization of this proposal in summer of 2016 and the 2017 

ozone season. As to the installation of new SCRs or SNCRs, the 

amount of time from contract award through commissioning for 

retrofit with new SCR or SNCR exceeds 18 and 12 months, 

respectively. For both technologies, conceptual design, 

permitting, financing, and bid review require additional time. It 

would therefore not be feasible to retrofit new SCR or SNCR to 

achieve EGU NOx reductions in the 2017 ozone season. See EGU NOx 

Mitigation Strategies TSD for discussion of feasibility of EGU 

NOx controls for the 2017 ozone season. Therefore, the EPA 

analyzed the remaining strategies for purposes of quantifying 

upwind state obligations in this rule. Exclusion of new SCR and 

SNCR installation from this analysis reflects a determination 

only that these strategies are infeasible by 2017, not a 

determination that they are infeasible or inappropriate for 

consideration of cost-effective NOx reduction potential over a 

longer timeframe. The EPA requests comment on what EGU NOx 

mitigation strategies are feasible for the 2017 ozone season. 

a. Fully Operating Existing SCRs and SNCRs 

Fully operating existing SCR and SNCRs can significantly 

reduce EGU NOx emissions quickly, using investments that have 

already been made. SCRs can achieve up to 90 percent reduction in 

EGU NOx (with sufficient installed catalyst), while SNCRs can 

achieve 20-30 percent reduction in EGU NOx, beyond the reductions 

from combustion controls. These controls are in widespread use 
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across the U.S. power sector. In the east, approximately 64 

percent of coal-fired EGU capacity and 75 percent of natural gas 

combined cycle (NGCC) EGU capacity is equipped with SCR or SNCR. 

Recent power sector data reveal that some SCR and SNCR controls 

are being underused. 92 In some cases, controls are not fully 

operating (i.e., the controls could be operated at a higher NOx 

removal rate). In other cases, controls have been idled for 

years. Fully operating existing SCR and SNCR would be a cost-

effective and readily available approach for EGUs to reduce NOx 

emissions and the EPA evaluated this NOx mitigation strategy in 

quantifying EGU NOx obligations for this proposal. 

For existing SCRs and SNCRs that are operating to some 

extent, but not at their full pollution control capability, the 

EPA's analysis determined that $500 per ton represents the costs 

reflective of fully operating these systems. Because the SCR or 

SNCR is already installed and is at least to some extent 

operating, the EPA assumes that additional reagent (i.e., ammonia 

or urea) is the only significant cost required for full 

operation. We observe that urea can cost on the order of $300 per 

metric ton. The cost for anhydrous ammonia is around $750 per 

ton. 93 In our assessment, we assume that a 50 percent solution is 

92 This assessment lS available in the EGU NOx Mitigation Strategies 
TSD. 
93 Schni tkey, G. 
Deci ions." farmdoc 
Consumer Economics, 
October 9, 2014. 

Permalink 
fertilize 

Fertilizer Prices 
ly (4) :19 , Department 

University of Illinois at Urbana-Champaign, 
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used in removing an equivalent amount of NOx. Thus, we estimate 

that sufficient reagent could be purchased at a cost of $500 per 

ton of NOx removed to achieve full operation for most SCRs and 

SNCRs. For more details on this assessment, refer to the EGU NOx 

Mitigation Strategies TSD in the docket for this proposed rule. 

The proposal seeks comment on this assessment. 

The operational difference between not fully operating and 

fully operating existing SCRs and SNCRs is increasing reagent 

(i.e., ammonia or urea) flow rate and ensuring sufficient reagent 

exists to sustain higher flow operations. Therefore, increasing 

NOx removal from these controls can be implemented by procuring 

more reagent. Stocking-up additional reagent for sustaining 

increased NOX removal could be done in a one or two weeks. 94 

For existing SCRs and SNCRs that have been idled for years, 

unit operators may need to restart payment of some fixed and 

variable costs associated with that control. Fixed and variable 

costs include labor, maintenance and repair, reagent, parasitic 

load, and ammonia or urea. As further detailed in the EGU NOx 

Mitigation Strategies TSD, which is found in the docket for this 

proposed rule, the EPA performed an in-depth cost assessment for 

all coal-fired units with SCRs, finding that 90 percent of the 

units had total SCR operation costs of $1,300 per ton of NOx 

removed, or less. 

94 This assessment lS available ln the EGU NOx Mitigation Strategies 
TSD. 
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Based on this assessment, the EPA proposes that turning on 

and fully operating idled SCRs is widely available at a uniform 

cost of $1,300 per ton of NOx removed. For more details on this 

assessment, refer to the EGU NOx Mitigation Strategies TSD in the 

docket for this proposed rule. The proposal seeks comment on this 

assessment. 

The EPA performed a similar assessment for fully operating 

existing idled SNCR systems, finding that the majority of the 

total fixed and variable operating cost for SNCR is related to 

the cost of the reagent used (e.g., ammonia or urea) and that the 

resulting cost per ton of NOx reduction is sensitive to the NOx 

rate of the unit prior to SNCR operation. Based on the results of 

this analysis, and in order to represent a broad range of unit

level NOx rates before SNCR operation, the EPA proposes that 

turning on and fully operating idled SNCRs is widely available at 

a uniform cost of $3,400 per ton of NOx removed. For more details 

on this assessment, refer to the EGU NOx Mitigation Strategies 

TSD in the docket for this proposed rule. The proposal seeks 

comment on this assessment and on higher cost thresholds that 

would require some installation of new SCRs/SNCRs and the 

appropriate timetable or phase-in needed to accommodate those 

technologies. 

The EPA also evaluated the feasibility of turning on idled 

SCR and SNCR for the 2017 ozone season. Based on past practice 

and the possible effort to restart the controls (e.g., 
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stockpiling reagent, bringing the system out of protective lay-

up, performing inspections, etc.), returning these idled controls 

to operation should be available in equal to or less than 3 

months. 95 The proposal seeks comment on this assessment. 

b. State-of-the-art NOx Combustion Controls 

State-of-the-art combustion controls such as low-NOx burners 

(LNB) and/or over-fire air (OFA) are cost-effective, can be 

installed quickly, and can significantly reduce EGU NOx 

emissions. Ninety-nine percent of coal-fired EGU capacity in the 

East is equipped with some form of combustion control. Combustion 

controls alone can achieve NOx emission rates of 0.15 to 0.50 

lb/mmBtu. Once installed, combustion controls reduce NOx 

emissions at all times of EGU operation. State-of-the-art 

combustion controls would be a cost-effective, timely, and 

readily available approach for EGUs to reduce NOx emissions and 

the EPA included this NOx mitigation strategy in quantifying EGU 

NOx reductions for this proposal. 

The cost of state-of-the-art combustion controls per ton of 

NOx reduced is dependent on the combustion control type and unit 

type. We estimate the cost per ton of state-of-the-art combustion 

controls to be $500 per ton to $1,200 per ton of NOx removed. To 

be conservative, the EPA proposes that installation of (or 

upgrading to) state-of-the-art NOx combustion controls is widely 

available at $1,300 per ton of NOx removed. 

95 This assessment lS available in the EGU NOx Mitigation Strategies 
TSD. 
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As described in CSAPR the EPA has observed that upgrade, 

replacement, or installation of combustion controls has been 

demonstrated to be achievable within the timeframe provided for 

by this rulemaking and its compliance dates. 96 The EPA revisited 

this analysis with data specific to this proposal and proposes 

that a 2017 compliance timeframe is feasible for this EGU NOx 

mitigation strategy. These controls are fully proven, widely 

used, and with a reasonable effort can be procured, designed, 

installed, tested and be in operation on any coal-steam EGU 

consistent with the compliance timeframe provided for this 

rulemaking. The EPA proposes that this will be feasible for the 

2017 ozone season. The proposal seeks comment on additional EGU 

NOx mitigation strategies that may be feasible for the 2017 ozone 

season. 

For more details on this assessment, refer to the EGU NOx 

Mitigation Strategies TSD in the docket for this proposed rule. 

The proposal seeks comment on this assessment. 

c. Shifting Generation to Lower NOx-emitting EGUs 

Shifting generation to lower NOx-emitting EGUs, similar to 

operating existing post-combustion controls, uses investments 

that have already been made, can be done quickly, and can 

significantly reduce EGU NOx emissions. 

Since CSAPR was promulgated, electricity generation has 

96 "Installation Timing for Low NOx Burners (LNB)", Docket ID No. 
EPA-HQ-OAR-2009-0491-0051 
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trended toward lower NOx-emitting generation due to market 

conditions (e.g., low natural gas prices) and state and federal 

environmental policies. For example, new NGCC facilities, which 

represented 45% of new 2014 capacity, can achieve NOx emission 

rates of 0.0095 lb/mmBtu, compared to existing coal steam 

facilities, which emitted at an average rate across the 23 states 

included in this proposal of 0.18 lbs/mmBtu of NOx in 2014. This 

substantial difference in NOx emission performance between 

existing coal steam and new NGCC generation is due both to higher 

nitrogen content in coal compared to natural gas, as well as to 

the substantially lower generating efficiency of steam combustion 

technology compared to combined cycle combustion technology. 

Shifting generation to lower NOx-emitting EGUs would be a cost

effective, timely, and readily available approach for EGUs to 

reduce NOx emissions and the EPA included this NOx mitigation 

strategy in quantifying EGU NOx obligations for this proposal. 

Shifting generation to lower NOx-emitting EGUs occurs on a 

continuum in response to economic factors such as fuel costs and 

uniform NOx cost thresholds, including those evaluated for this 

proposal (i.e., relatively lower uniform NOx cost thresholds 

incentivize relatively fewer EGU NOx reductions resulting from 

shifting generation, while relatively higher uniform NOx cost 

thresholds encourage more EGU NOx reductions driven by shifting 

generation). As a result, the EPA quantified reduction potential 

from this EGU NOx mitigation strategy at each cost level 
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identified that represents the availability of other pollution 

control measures evaluated in our assessment of uniform NOx cost 

thresholds described in section VI.C. 

In this analysis, the EPA assumed shifting generation to 

units with lower NOx emission rates could occur within the same 

state by the near-term 2017 implementation timing for this 

proposed rule when assessing state emission reduction potential 

for emissions budget purposes. This conservative approach does 

not capture emission reductions that would occur if generation 

was shifted more broadly among units in different states, which 

the EPA believes is feasible over time but which may be subject 

to out-of-merit order dispatch constraints in the near term. 

Limiting such generation shifting potential to units within each 

state is not a reflection of how generation shifting works in 

practice (given that the grid crosses state boundaries); instead, 

it is an analytic proxy designed to respect the feasibility of 

near-term generation shifting in light of these potential near

term out-of-merit order dispatch constraints. The EPA seeks 

comment on this assessment and on this limitation in quantifying 

EGU NOx reduction potential for the 2017 ozone season. 

2. Non-EGU NOx Mitigation Strategies 

The EPA is not proposing to address non-EGU emission 

reductions in its efforts to reduce interstate ozone transport 

for the 2008 ozone NAAQS at this time. Compared to EGUs, there 

are relatively more non-EGU point sources and these sources on 
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average are smaller than EGUs. The implication of these fleet 

characteristics is that there are more individual sources to 

control and there are relatively fewer emission reductions 

available from each source. Given the proposed 2017 

implementation timing for this rule, we are uncertain that 

significant aggregate NOx mitigation is achievable from non-EGU 

point sources for 2017. Moreover, there is greater uncertainty in 

the EPA's assessment of non-EGU point-source NOx mitigation 

potential (see below). The EPA requests comment on these issues, 

including how non-EGU reductions should be addressed and 

considered in fulfilling upwind states' good neighbor obligations 

under the 2008 ozone standard in the future, as the control of 

non-EGUs may be a necessary part of addressing states' full 

transport obligation. States can always choose to reduce non-EGU 

emissions via good neighbor SIPs. 

The EPA has evaluated the potential for ozone season NOx 

reductions from non-EGU sources. A detailed discussion of this 

assessment is provided in the Non-EGU NOx Mitigation Potential 

TSD, located in the docket for this proposed rule. This TSD 

discusses non-EGU source category emissions, EPA tools for 

estimating emission reductions from non-EGU categories, and 

efforts, to date, to review and refine our estimates for certain 

states. In addition, the TSD contains brief discussions of 

available controls, costs, and potential emission reductions for 

a few specific source categories. The EPA views this non-EGU 
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assessment as an initial step in future efforts to evaluate non

EGU categories that may be necessary to fully quantify upwind 

states' significant contribution to nonattainment and 

interference with maintenance. The EPA seeks comment on its 

assessment that non-EGU controls are not feasible by the 2017 

ozone-season. It also seeks comment on its broader non-EGU NOx 

mitigation assessment and the availability of non-EGU NOx 

emission reductions to mitigate interstate ozone transport in 

years following 2017. 

Although EPA did not find non-EGU reductions feasible by 2017 

in this proposal, it is taking comment on that assessment. 

Future EPA rulemakings or guidance could revisit the potential 

for reductions from non-EGU sources. Under such a scenario, EPA 

could use a similar approach of identifying appropriate cost 

thresholds for non-EGUs and EGUs alike, and then identify 

potential emission reductions and corresponding emission budgets. 

Under this scenario, an emission budget could be established for 

all covered sources (e.g., EGUs and non-EGUs alike) with fungible 

allowances. EPA is taking comment on the potential to combine 

EGUs and non-EGUs into a single trading program to resolve the 

remaining non-attainment and maintenance issues at a later date. 

C. Uniform EGU Cost Thresholds for Assessment 

As discussed above, the multi-factor test used here 

considers increasing levels of uniform control stringency, where 

each level is represented by cost, in combination with 
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consideration of NOx reduction potential and corresponding air 

quality improvements. To determine which cost thresholds to use 

to assess upwind state NOx mitigation potential, the EPA 

evaluated EGU NOx control costs that represent the thresholds at 

which various control technologies are widely available 

(described previously in section VI.B), the use of certain cost 

thresholds in previous rules to address ozone transport, and cost 

thresholds incorporated into state requirements to address ozone 

nonattainment. 

The EPA began by determining the appropriate range of costs 

to evaluate. The lower end of the range is informed by a 

confluence of considerations. In CSAPR, $500 per ton was the EGU 

NOx cost threshold relied upon to partially address ozone 

transport for the less stringent 1997 standard. It is also the 

lowest marginal cost where EPA expects NOx reduction to be cost 

effective, based on our assessment of EGU NOx mitigation 

strategies (see section B). Specifically, the cost of this 

approach to NOx reduction is the marginal cost of running 

currently operating SCR and SNCR systems at higher levels of NOx 

removal than they are currently achieving. The EPA has not 

identified a discrete NOx pollution control measure that would 

achieve sufficient emission reductions to address relevant air 

quality impacts at an estimated cost of less than $500 per ton; 

as a result, the EPA has not included a representation of such a 

cost level in this proposal's analyses. 97 
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The EPA then evaluated EGU NOx cost thresholds to determine 

an appropriate upper bound for our assessment. The EPA identified 

$10,000 per ton as an upper bound, exceeding the costs of 

operating existing or installing new EGU NOx controls. 

The EPA seeks comment on whether $500 per ton is an 

appropriate minimum and $10,000 per ton is an appropriate maximum 

uniform cost threshold to evaluate for the purpose of quantifying 

EGU NOx reductions to reduce interstate ozone transport for the 

2008 ozone NAAQS. 

The EPA then determined appropriate EGU NOx cost thresholds 

to evaluate within the range of $500 per ton to $10,000 per ton. 

As described above, these cost thresholds are informed by our 

assessment of the costs at which EGU NOx control strategies are 

widely available. While the EPA could evaluate additional cost 

thresholds in between those selected, this would not yield 

meaningful insights as to NOx reduction potential. The EPA has 

identified cost thresholds where control technologies are widely 

available and thereby where the most significant incremental 

emission reduction potential is expected. Analyzing costs between 

these cost thresholds is not expected to reveal significant 

incremental emission reduction potential that isn't already 

anticipated at the analyzed cost thresholds. Table VI.C-1 lists 

the EGU NOx cost thresholds evaluated and the NOx reduction 

97 Additionally, the EPA notes that, as discussed in more detail below, no 
identified air quality problems were resolved at the $500 per ton cost 
threshold. Accordingly, it would not be practical for the EPA to evaluate 
emission reductions achieved at cost thresholds below $500 per ton. 
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strategy or policy used to identify each cost threshold. 

Table VI.C-1 

EGU NOx Cost Threshold 
$500/ton CSAPR ozone season NOx cost 

threshold; fully operating 
post-combustion controls that 
are already running. 

$1,300/ton Widespread availability of 
restarting idled SCRs and 
state of the art combustion 
controls 

$3,400/ton NOx SIP Call ozone season NOx 
cost threshold, adjusted to 
2014$; Widespread availability 
of restarting idled SNCRs 

$5,000/ton Widespread availability of new 
SCRs 98 

$6,400/ton Widespread availability of new 
SNCRs 99 

$10,000/ton Upper bound 

The EPA proposes that this range and selection of interim 

uniform cost thresholds are appropriate to evaluate potential EGU 

NOx reduction obligations to address interstate ozone transport 

for the 2008 ozone NAAQS. Because these cost thresholds are 

linked to costs at which EGU NOx mitigation strategies become 

widely available in each state, the cost thresholds represent the 

break points at which the most significant step-changes in EGU 

NOx mitigation are expected. The EPA seeks comment on the 

appropriateness of evaluating these uniform cost thresholds for 

98 The cost assessment for new SCR is available in the EGU NOx 
Mitigation Strategies TSD. While chosen to define a cost-threshold, new 
SCRs were not considered a feasible control on the compliance timeframe being 
proposed for this rule. 
99 The cost assessment for new SNCR is available in the EGU NOx 
Mitigation Strategies TSD. While chosen to define a cost-threshold, new 
SNCRs were not considered a feasible control on the compliance timeframe being 
proposed for this rule. 
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the purpose of quantifying EGU NOx reductions to reduce 

interstate ozone transport for the 2008 ozone NAAQS. 

D. Assessing Cost, EGU NOx Reductions, and Air Quality 

The EPA analyzed ozone season NOx emission reductions 

available from the power sector in each state using IPM. 100 The 

agency analyzed levels of uniform control stringency, where each 

level is represented by uniform EGU NOx cost thresholds listed in 

Table VI.C-1 above and repeated here: $500 per ton; $1,300 per 

ton; $3,400 per ton; $5,000 per ton; $6,400 per ton; and $10,000 

per ton. The EPA limited IPM's NOx mitigation strategies to those 

that could be implemented for 2017, as described in section VI.B. 

The analysis applied these uniform EGU NOx cost thresholds 

to EGUs in the 48 contiguous United States and the District of 

Columbia, starting in 2017. The analysis covered EGUs with a 

capacity (electrical output) greater than 25 MW to make the 

analysis similar to previous analyses done for interstate 

transport purposes. The EGU Emission Reduction Cost Analysis TSD, 

which is in the docket for this proposed rule, provides further 

details of EPA's analysis of ozone season NOx emission reductions 

occurring at the representative EGU NOx cost thresholds analyzed 

for the 2017 ozone season. 

Table VI.D-1 shows the 2017 baseline EGU emissions and ozone 

season NOx reduction potential in each state corresponding to the 

100 IPM version 5.14 is discussed in preamble section IV.B. IPM 
documentation is in the docket and available at 
www.epa.gov/powersectormodeling. 
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uniform cost levels. 

Table VI.D-1. EGU Ozone Season NOx Emission Reductions (Tons) 

2017 Reduction Potential (short 
Emission tons) at Various 
s (short Representative Marginal Costs 

State tons) per Ton (in 2011$) 
Base $500/to $1,300/to $3,400/to 
Case n n n 

Alabama 13,289 1,729 3,582 3,670 
Arkansas 6,224 13 104 859 
Illinois 10,021 395 472 546 
Indiana 41,748 6,611 12,173 12,989 
Iowa 7,911 186 423 717 
Kansas 11,332 428 438 465 
Kentucky 27,141 3,608 11,896 12,382 
Louisiana 10,897 64 117 400 
Maryland 6,470 1,028 1,026 1,164 
Michigan 20,049 403 3,033 3,528 
Mississippi 7,871 82 2 97 893 
Missouri 17,050 934 996 1,152 
New Jersey 3,302 370 372 378 
New York 4,948 115 284 359 
North Carolina 14,435 1,922 1,922 3,526 
Ohio 27,795 5,746 9,646 9,666 
Oklahoma 19,593 703 2,170 3,169 
Pennsylvania 41,533 2,210 26,759 26,791 
Tennessee 5,554 74 113 146 
Texas 58,199 685 3,610 5,810 
Virginia 7,196 423 539 1,587 
West Virginia 25,384 592 10,908 12,014 
Wisconsin 5,257 5 36 107 
Total 393,198 28,325 90,916 102,318 

Table VI.D-1 (continued). EGU Ozone Season NOx Emission 
Reductions (Tons) 

Reduction Potential (short tons) 
at Various Representative 

State Marginal Costs per Ton (in 2011$) 
$5,000/to $6,400/to $10,000/to 
n n n 

Alabama 4,780 5,418 5,840 
Arkansas 1,147 1,242 1,935 
Illinois 622 640 761 
Indiana 13,770 13,437 17,109 
Iowa 717 717 1,317 
Kansas 677 838 1,150 
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Kentucky 12,473 13,456 14,503 
Louisiana 461 4 67 706 
Maryland 1,176 1,369 1,369 
Michigan 3,756 3,889 4,411 
Mississippi 1,165 1,479 2,208 
Missouri 1,298 1,930 2,775 
New Jersey 381 384 465 
New York 370 661 906 
North Carolina 3,626 4,415 4,643 
Ohio 9,773 10,078 10,231 
Oklahoma 3,821 5,702 6,609 
Pennsylvania 26,913 26,932 27,091 
Tennessee 224 241 285 
Texas 6,940 7,772 8,380 
Virginia 3,104 3,560 3,610 
West Virginia 12,211 12,243 12,243 
Wisconsin 131 276 618 
Total 109,535 117,145 129,166 

Next, the EPA performed a combined multi-factor assessment 

of costs (i.e., the uniform cost thresholds evaluated), EGU NOx 

reductions (i.e., the reductions in Table VI.D-1), and 

corresponding improvements in downwind ozone concentrations. For 

this assessment, the EPA used simplifying assumptions regarding 

the relationship between EGU NOx emissions and corresponding 

ozone concentrations at nonattainment and maintenance receptors 

of concern. For more information about how this assessment was 

performed, refer to the Ozone Transport Policy Analysis Technical 

Support Document. 

For each nonattainment or maintenance receptor identified 

for this proposal, the EPA evaluated the air quality improvement 

at that receptor that is expected from progressively more 

stringent upwind EGU NOx reductions in states that are linked to 
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that receptor. For example, the EPA evaluated the Harford County 

Maryland receptor with all linked states controlling their 

emissions at $500 per ton. This assessment showed a 0.35 ppb 

reduction in expected ozone design values at $500 per ton. The 

residual design values at this site are still expected to exceed 

the 2008 ozone NAAQS with an average design value of 81.2 ppb and 

a maximum design value of 83.9 ppb. Next, the EPA evaluated this 

receptor with all linked states controlling their emissions at 

$1,300 per ton. This assessment showed a 0.94 ppb reduction in 

expected ozone design values. At a cost threshold of $1,300 per 

ton, the residual design values at this site are expected to 

continue to exceed the 2008 ozone NAAQS with an average design 

value of 80.6 ppb and a maximum design value of 83.3 ppb. With 

respect to this receptor, the EPA then evaluated each 

progressively more stringent uniform control stringency (i.e. 

$3,400 per ton; $5,000 per ton; $6,400 per ton; and $10,000 per 

ton). Generally, the EPA evaluated the air quality improvements 

at each monitoring site for each progressively more stringent 

uniform EGU NOx control level. This information is available in 

the Ozone Transport Policy Analysis TSD. 

This approach evaluates interstate ozone transport for each 

receptor independently. Also, by evaluating the downwind ozone 

impact of upwind reductions that are made in all linked states at 

the same uniform control stringency, this approach provides 

equitable treatment of all upwind states as to their contribution 
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to each downwind receptor to which they are linked. 

The EPA aggregates the relevant data (i.e., cost of control, 

EGU NOx reduction potential, and downwind ozone reduction 

metrics) in a multi-factor test that allows the EPA to evaluate 

the cost-effectiveness of various levels of emission reductions 

and the resulting improvements in downwind ozone concentrations. 

This evaluation shows that meaningful EGU NOx reductions are 

available at reasonable cost and that these reductions can 

provide meaningful improvements in downwind ozone concentrations 

at the identified nonattainment and maintenance receptors for 

this proposal. For example, the combined downwind ozone 

improvement across nonattainment and maintenance receptors is 

approximately 19 ppb at the $1,300 per ton level. See Figure 

VI.1. 

Figure VI.l. EGU Ozone season NOx Reduction Potential in 24 
linked states and Corresponding Total Reduction in Downwind Ozone 
Concentrations at Nonattainment and Maintenance Receptors for 
each Uniform NOx Cost Evaluated 
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Combining costs, EGU NOx reductions, and corresponding 

$10 000 

improvements in downwind ozone concentrations results in a "knee 

in the curve" at $1, 00 per ton. This uniform cost of reduction 

represents the threshold at which EGU NOx reduction potential and 

corresponding downwind ozone air quality improvements are 

maximized with respect to marginal cost. That is, the ratio of 

emission reductions to marginal cost and the ratio of ozone 

improvements to marginal cost are maximized relative to the other 

uniform cost thresholds evaluated. Further, at higher cost 

thresholds, as a result of this analysis we do not anticipate 

significant additional reductions that would justify these higher 

costs. 
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As part of this analysis, the EPA evaluates potential over

control with respect to whether (1) the expected ozone 

improvements would be sufficient or greater than necessary to 

resolve the downwind ozone pollution problem (i.e., resolving 

nonattainment or maintenance problems) or (2) the expected ozone 

improvements would reduce upwind state ozone contributions to 

below the screening threshold (i.e., 1% of the NAAQS). 

In EME Homer City, the Supreme Court held that EPA cannot 

"require[] an upwind State to reduce emissions by more than the 

amount necessary to achieve attainment in every downwind State to 

which it is linked." 134 S.Ct. at 1608. On remand from the 

Supreme Court, the D.C. Circuit held that this means that EPA 

might overstep its authority "when those downwind locations would 

achieve attainment even if less stringent emissions limits were 

imposed on the upwind States linked to those locations." EME 

Homer City II, 795 F.3d at 127. The D.C. Circuit qualified this 

statement by noting that this "does not mean that every such 

upwind State would then be entitled to less stringent emission 

limits. Some of those upwind States may still be subject to the 

more stringent emissions limits so as not to cause other downwind 

locations to which those States are linked to fall into 

nonattainment." Id. at 14-15. 

Consistent with these instructions from the Supreme Court 

and the D.C. Circuit, the EPA evaluated whether reductions 

quantified under the evaluated cost thresholds can be anticipated 

135 

ED_000738_00002684-00135 



E012866 2008 03 NAAQS CSAPR Update 2060 AS05 NPRM FRN 20151113 

to resolve any downwind nonattainment or maintenance problems (as 

defined in section V) and by how much. 

The EPA's assessment shows that the uniform control 

stringency represented by $500 per ton would resolve the 

maintenance problem at two downwind maintenance receptors 

Ocean County New Jersey (maximum design value of 75.9 ppb) and 

Oldham County Kentucky (maximum design value of 75.8 ppb). 

Because no state is linked solely to one of these maintenance 

receptors, resolving these downwind air quality impact does not 

fully address any individual upwind state's good neighbor 

obligation. 

This assessment shows that the uniform control stringency 

represented by $1,300 per ton would resolve maintenance problems 

at three additional downwind maintenance receptors -- Baltimore 

County Maryland (maximum design value of 75.6 ppb), Hamilton 

County Ohio (maximum design value of 75.1 ppb), and Gloucester 

County New Jersey (maximum design value of 75.8 ppb). The EPA's 

assessment shows that this control level does resolve the only 

identified nonattainment or maintenance problem to which North 

Carolina is linked for this proposal - the Baltimore County 

Maryland maintenance receptor. The EPA therefore proposes that 

this EGU control level would fully address North Carolina's good 

neighbor obligation with respect to the 2008 ozone NAAQS. The EPA 

seeks comment on this determination. 

The EPA also proposes that, based on the information 
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supporting this proposal, this level of EGU NOx control for North 

Carolina would not constitute over-control as to the Baltimore 

County receptor. The level of the 2008 ozone standard NAAQS is 

75 ppb. At the uniform $1,300 per ton cost threshold, EPA's 

assessment demonstrates that the receptor would just be 

maintaining the standard, with a maximum design value of 75.6 

ppb. Therefore, the emissions reductions that would be achieved 

at the $1,300 per ton cost threshold would not result in air 

quality improvements at the Baltimore County receptor 

significantly better than the standard such the emission 

reductions might constitute over-control as to that receptor. On 

the contrary, the emission reductions achieved in upwind states 

at the $1,300 per ton cost threshold are necessary to bring the 

maximum design value at the Baltimore County receptor into 

alignment with the standard. The EPA also seeks comment on this 

determination. 

For the remainder of the states for which the EPA is 

proposing FIPs in this action, none of these states are linked 

solely to one of these maintenance receptors with air quality 

resolved at the $1,300 per ton cost threshold. Therefore, 

resolving these downwind air quality impacts does not fully 

address any other individual upwind state's good neighbor 

obligation. 

As noted above the EPA is proposing that the $1,300 per ton 

EGU control level would fully address North Carolina's good 
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neighbor obligation with respect to the 2008 ozone NAAQS. As 

such, based on the data supporting this proposal, North Carolina 

was excluded from assessment of air quality improvements at more 

stringent uniform EGU NOx control levels. 

The EPA's assessment shows that the uniform control 

stringency represented by $3,400 per ton would resolve the 

maintenance problem at two additional downwind maintenance 

receptors -- Denton County Texas (481211032) (maximum design value 

of 75.9 ppb) and Harris County Texas (482011050) (maximum design 

value of 75.9 ppb). Because no state is linked solely to one of 

these maintenance receptors, resolving these downwind air quality 

impacts does not fully address any individual upwind state's good 

neighbor obligation. 

The EPA provides this summary of the evaluation for the $500 

per ton; $1,300 per ton; and $3,400 per ton uniform cost 

thresholds because, as described below, the EPA is proposing to 

use the $1,300 per ton level and is taking comment on using the 

$500 per ton level or $3,400 per ton level to quantify ozone 

season EGU NOx requirements to reduce interstate ozone transport 

for the 2008 ozone NAAQS. Further information on the EPA's 

evaluation of these cost thresholds as well as additional cost 

thresholds ($5,000 per ton; $6,400 per ton; and $10,000 per ton) 

are provided in the Ozone Transport Policy Analysis Technical 

Support Document. Additionally, Table VI.D-2 provides a summary 

of the expected number of nonattainment and maintenance-only 
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receptors at the adjusted base case and cost thresholds. 

Table VI.D-2 Number of Nonattainment or Maintenance Receptors 
after EGU NOx Mitigation 

Nonattainmen Maintenance-Only 
Cost Threshold t Receptors Receptors 
Base Case (IPM 5.15 w/CPP) 12 21 
$500 per ton 12 19 
$1,300 per ton 12 14 
$3,400 per ton 12 13 
$5,000 per ton 12 13 
$6,400 per ton 12 13 
$10,000 per ton 12 12 

In EME Homer City, the Supreme Court also held that "EPA 

cannot require a State to reduce its output of pollution 

odds with the one-percent threshold the Agency has set." 134 

S.Ct. at 1608. The Court explained that "EPA cannot demand 

reductions that would drive an upwind State's contribution to 

every downwind State to which it is linked below one percent of 

at 

the relevant NAAQS." Id. Accordingly, the EPA also evaluated the 

potential for over-control with respect to the 1% threshold 

proposed to be applied in this rule at each relevant cost 

threshold. Specifically, the EPA evaluated whether the uniform 

cost thresholds would reduce upwind EGU emissions to a level 

where the contribution from each upwind state would be below the 

1% threshold that linked the upwind state to the downwind 

receptors. If the EPA found that any state's reduction obligation 

at the applied cost threshold decreased its contribution to every 

downwind receptor to which it is linked below the 1% threshold, 

we would need to adjust the state's reduction obligation 
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accordingly. The EPA's assessment reveals that there is not over-

control with respect to the 1% threshold at any of the evaluated 

uniform costs in any upwind state; in fact, even at the highest 

uniform cost threshold evaluated (e.g., $10,000 per ton), all 

upwind states that contributed greater than or equal to the 1% 

threshold in the base case continued to contribute greater than 

or equal to 1% of the NAAQS to at least one downwind 

nonattainment or maintenance receptor. 101 Therefore, the EPA does 

not expect any of the uniform cost thresholds evaluated to result 

in over-control relative to the 1% threshold. For more 

information about this assessment, refer to the Ozone Transport 

Policy Analysis Technical Support Document. 

The EPA proposes to determine ozone season EGU NOx control 

requirements for upwind states to reduce interstate ozone 

transport for the 2008 ozone NAAQS based on the reduction 

potential quantified from pollution control measures that are 

cost-effective at the $1,300 per ton level. The EPA seeks comment 

on potentially basing these ozone season NOx control requirements 

on uniform cost levels that are less stringent ($500 per ton) or 

more stringent ($3,400 per ton), including comments on the 

proposed approach to addressing a state like North Carolina in 

such a situation, which is explained below .. 

101 As discussed above, North Carolina would not be regulated at any level 
higher than $1300/ton and at that level, there's no over-control as to the 1% 
threshold. In fact, while the receptor to which North Carolina is linked 
resolves its maintenance problem at the $1,300/ton level, North Carolina would 
continue to contribute equal to or greater than 1% to that air quality 
monitor. 
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The EPA notes that the evaluation of cost, NOx reductions, 

and ozone improvements for the final rule could show different 

results for different states. For example, one or more states 

could fully address their good neighbor obligation based on ozone 

season NOx control requirements represented by one cost level 

while one or more other states would not fully address their good 

neighbor obligation at that level and would have ozone season NOx 

control requirements based on a more stringent cost level in 

order to fully address or make further progress toward partially 

addressing their good neighbor obligation. In this situation, the 

EPA proposes that it would quantify requirements for these 

different groups of states based on different uniform control 

stringencies. This could be similar to EPA's establishing two 

different S02 groups under the original CSAPR as to addressing 

PM2.s transport. The EPA seeks comment on this proposed approach 

for quantifying requirements. 

The EPA also seeks comment on implementation of the 

resulting emissions budgets. The EPA proposes that if there are 

groups of states with ozone season NOx control requirements based 

on different cost levels, we would nevertheless finalize FIPs for 

the states in these groups of states that incorporate 

participation in a trading program that allows them to trade 

allowances with each other subject to limitations described in 

section VII of this proposal. 

By way of example and as noted above, the EPA is also 
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seeking comment on potentially basing ozone season NOx control 

requirements on the $3,400 per ton uniform cost levels. If the 

EPA were to finalize ozone season NOx control requirements based 

on this level, given the specific data informing this proposal, 

then the EPA would set North Carolina's requirements based on the 

less stringent $1,300 per ton level because, as discussed above, 

the sole receptor to which North Carolina is linked for this 

proposal is resolved at the $1,300 per ton level with a maximum 

design value of 75.6 ppb. Therefore, because the $1,300 per ton 

level fully addresses North Carolina's good neighbor obligation, 

if EPA were to determine ozone season NOx control requirements 

based on the $3,400 per ton level for the remainder of states, 

the EPA would finalize good neighbor requirements for these two 

groups of states using different uniform control stringencies. 

The EPA proposes that it would finalize FIPs for the states that 

incorporate participation in a trading program that allows them 

to trade allowances with each other subject to limitations 

described in section VII of this proposal. 

The EPA's selection of reductions for this rule is specific 

to, and appropriate for, defining near-term achievable upwind 

obligations with respect to the 2008 ozone NAAQS in states where 

a FIP is necessary. We do not intend - nor do we believe we would 

be justified in doing so in any event - that the cost-level-based 

determinations in this proposed rule impose a constraint for 

selection of cost levels in addressing transported pollution with 
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respect to future NAAQS and/or any revisions to these FIPs for 

any other future transport rules that the EPA may develop to 

address any potential remaining obligation as to the current 

NAAQS, for which different cost levels may be appropriate. 

As described above, the EPA is proposing that the NOx 

emission reductions associated with uniform control stringency 

represented by $1,300 per ton would not result in over-control at 

any of the identified non-attainment or maintenance receptors and 

it is reasonable to require such reductions from upwind states. 

The EPA requests comment on its proposal to quantify ozone 

season EGU NOx reductions to reduce interstate transport with 

respect to the 2008 ozone NAAQS using the $1,300 per ton uniform 

cost threshold. 

Note that our assessment of EGU NOx reduction potential 

shows zero reductions available in Delaware in 2017 at any 

evaluated cost threshold. At this time, because the assessment 

shows no EGU NOx reduction potential within Delaware up to 

$10,000 per ton and because Delaware does not currently 

participate in the original CSAPR NOx ozone-season allowance 

trading program, the EPA is not proposing to promulgate a FIP for 

Delaware to be included in this rule. However, as this assessment 

has only considered reductions available at EGUs by 2017, the EPA 

cannot at this time conclude that Delaware does not have 

reductions available on a longer timeframe or from other emission 

sectors. Accordingly, the EPA cannot conclude at this time that 
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Delaware does not significantly contribute to nonattainment or 

interfere with maintenance at downwind receptors to which it is 

linked. The EPA will evaluate additional reduction potential from 

Delaware in a future rulemaking to address the 2008 ozone 

standard. The EPA seeks comment on not including Delaware in the 

proposed FIPs. 

The EPA's EGU NOx reduction assessment also shows nearly 

zero reductions available in Wisconsin in 2017 at the proposed 

$1,300 per ton cost threshold. However, Wisconsin currently 

participates in the original CSAPR NOx ozone-season emissions 

trading program and Wisconsin's original CSAPR NOx ozone 

emissions budget is greater than its projected base case 

emissions. The EPA proposes to update Wisconsin's emissions 

budgets because not doing so would mean that Wisconsin, which is 

found to contribute above 1% to downwind ozone problems, could 

increase emissions above its base case level. The EPA proposes to 

determine ozone season NOx control requirements for Wisconsin to 

reduce interstate ozone transport for the 2008 ozone NAAQS based 

on the reduction potential quantified from pollution control 

measures that are cost-effective at the $1,300 per ton level. For 

Wisconsin, based on modeling for this proposal, this level is 

similar to its projected base-case level. The EPA seeks comment 

on the proposed FIP for Wisconsin. 

The EPA also requests comment as to whether the EPA should 

treat Delaware and Wisconsin in the same manner with respect to 
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their inclusion or exclusion from the ozone-season trading 

program with respect to the 2008 ozone NAAQS. For example, the 

EPA requests comment as to whether both Delaware and Wisconsin 

should be included in the ozone-season trading program with 

budgets on the reduction potential quantified from pollution 

control measures that are cost-effective at $1,300 per ton,. EPA 

also requests comment as to whether both states should instead be 

excluded from the ozone-season trading program. 

E. Quantifying State Emissions Budgets 

The proposed emissions budgets reflect remaining EGU 

emissions after upwind states achieve the emission reduction 

obligations defined in section VI of this proposal. 

In the original CSAPR proposal, the EPA set proposed 

emissions budgets by using an approach that considered monitored 

state-level heat input and modeled state-level emissions rates. 

However, for the CSAPR final rule, the EPA set budgets using only 

the modeling results from CSAPR's uniform cost assessment. For 

this rule, the EPA proposes to set emissions budgets by 

considering monitored heat input and modeled emissions rates, 

similar to the original CSAPR proposal. The EPA seeks comment on 

all aspects of quantifying state emissions budgets reflecting 

upwind obligations, including alternative metrics to heat input, 

such as generation 

The EPA proposes to quantify state emissions budgets using 

the minimum of calculated EGU emissions budgets using the state-
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level EGU NOx emission rates that correspond to the upwind state 

reductions identified above using a uniform cost threshold of 

$1,300 per ton or 2014 monitored historic emissions. 

The proposed approach for translating this EGU NOx reduction 

potential into emissions budgets is a four step process. First, 

the EPA would use the resulting 2018 state-level modeled EGU NOx 

emissions rate (lbs/mmBtu) from the IPM $1,300 per ton uniform 

cost assessment. The state-level rate is calculated as the total 

emissions from affected sources within the state, divided by the 

total heat input from these sources. Second, the EPA proposes to 

multiply this modeled state-level emissions rate by 2014 

monitored historic state-level heat input. Multiplying the 

projected state-level emissions rate by historical heat input 

yields state-specific ozone season EGU NOx emissions for 2018. 

Third, the EPA proposes to add an adjustment to account for 

differences in unit availability between the IPM 2018 run year 

and 2017, yielding state-specific ozone season EGU NOx emissions 

for 2017. Finally, the EPA then proposes EGU emissions budgets as 

the minimum of this calculated 2017 emission level or 2014 

historic monitored emissions. 

This proposed approach reflects the EGU NOx reduction 

potential described above and grounds the EPA's quantification of 

emissions budgets in historical data. The proposed EGU NOx ozone

season emissions budgets calculated using this approach can be 

found in Table VI.E-1. Tables VI.E-2 and VI.E-3 provide the EGU 
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NOx ozone-season emissions budgets reflecting EGU NOx mitigation 

available for 2017 at $500 per ton and $3,400 per ton, 

respectively. 

Table VI.E-1. Proposed EGU NOx Ozone-Season Emissions budgets, 
Reflecting EGU NOx mitigation Available for 2017 at $1,300 per 
ton 

2018 
2014 $1,300/ton 2017 

2014 Heat 
State Emission Emission 

Input(MMBtu) 
Adjustmen 

s (tons) Rate t (tons) 102 

(lbs/MMBtu 
) 

Alabama 21,075 0.049 410,477,094 0 
Arkansas 18,135 0.074 185,511,093 51 
Illinois 17,520 0.062 388,382,456 9 
Indiana 40,247 0.126 447,417,615 0 
Iowa 13,857 0.11 151,989,571 0 
Kansas 12,297 0.12 154,921,650 0 
Kentucky 33,896 0.102 380,694,315 2,169 
Louisiana 18,278 0.097 326,662,000 17 
Maryland 4,026 0.05 86,239,563 2,669 
Michigan 25,065 0.112 307,723,171 1,836 
Mississippi 10,229 0.069 172,406,970 0 
Missouri 31,235 0.086 330,006,788 1,210 
New Jersey 2,746 0.036 112,887,439 0 
New York 5,547 0.038 235,619,397 0 
North 

16,759 0.078 315,255,877 0 Carolina 
Ohio 32,181 0.073 457,251,027 0 
Oklahoma 16,215 0.144 236,715,186 154 
Pennsylvani 44,551 0.057 508,608,673 0 
a 
Tennessee 8,057 0.056 196,132,311 0 
Texas 58,492 0.079 1,474,773,21 33 

2 
Virginia 9,695 0.076 179,324,728 0 
West 

29,420 0.084 317,087,558 0 
Virginia 
Wisconsin 9,087 0.054 205,305,933 0 

102 The entire 2017 Adjustment listed is not used in calculating for Maryland 
and Oklahoma because it would push their budget above their 2014 emissions. 
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2017 EGU 
NOx Ozone-
Season 
Emissions 
budget 
(tons) 

9,979 
6,949 

12,078 
28,284 

8,351 
9,272 

21,519 
15,807 

4,026 
19,115 

5,910 
15,323 

2,015 
4,450 

12,275 

16,660 
16,215 
14,387 

5,481 
58,002 

6,818 

13,390 

5,561 
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23 State 
Region 

478,610 7,581,393,62 
7 

311,867 

Table VI.E-2. Proposed EGU NOx Ozone-Season Emissions budgets, 
Reflecting EGU NOx mitigation Available for 2017 at $500 per ton 

2018 
2017 EGU 

2014 $500/ton 2017 NOx Ozone-
2014 Heat Season 

State Emission Emission Input(MMBtu) Adjustmen Emissions 
s (tons) Rate t (tons) 103 

budget 
(lbs/MMBtu 

) 
(tons) 

Alabama 21,075 0.058 410,477,094 0 11,886 
Arkansas 18,135 0.075 185,511,093 51 7,038 
Illinois 17,520 0.062 388,382,456 23 12,144 
Indiana 40,247 0.15 447,417,615 0 33,483 
Iowa 13,857 0.113 151,989,571 0 8,614 
Kansas 12,297 0.12 154,921,650 0 9,278 
Kentucky 33,896 0.149 380,694,315 4,463 32,783 
Louisiana 18,278 0.097 326,662,000 17 15,861 
Maryland 4,026 0.05 86,239,563 2,672 4,026 
Michigan 25,065 0.131 307,723,171 1,836 22,022 
Mississippi 10,229 0.071 172,406,970 0 6,083 
Missouri 31,235 0.086 330,006,788 1,123 15,380 
New Jersey 2,746 0.036 112,887,439 0 2,016 
New York 5,547 0.039 235,619,397 0 4,607 
North 16,759 0.078 315,255,877 0 12,278 Carolina 
Ohio 32,181 0.088 457,251,027 0 20,194 
Oklahoma 16,215 0.156 236,715,186 154 16,215 
Pennsylvani 44,551 0.15 508,608,673 0 38,270 
a 
Tennessee 8,057 0.056 196,132,311 0 5,520 
Texas 58,492 0.083 1,474,773,21 0 58,492 

2 
Virginia 9,695 0.078 179,324,728 0 6,955 
West 

29,420 0.145 317,087,558 0 22,932 Virginia 
Wisconsin 9,087 0.054 205,305,933 0 5,588 
23 State 478,610 7,581,393,62 371,665 
Reqion 

103 The entire 2017 Adjustment listed is not used in calculating for Maryland, 
Oklahoma, and Texas because it would push their budget above their 2014 
emissions. 
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7 

Table VI.E-3. Proposed EGU NOx Ozone-Season Emissions budgets, 
Reflecting EGU NOx mitigation Available for 2017 at $3,400 per 
ton 

2018 
2014 $3,400/ton 2017 2014 Heat 

State Emission Emission Input(MMBtu) Adjustmen 
s (tons) Rate t (tons) 104 

(lbs/MMBtu 
) 

Alabama 21,075 0.048 410,477,094 0 
Arkansas 18,135 0.065 185,511,093 51 
Illinois 17,520 0.062 388,382,456 0 
Indiana 40,247 0.123 447,417,615 0 
Iowa 13,857 0.107 151,989,571 0 
Kansas 12,297 0.12 154,921,650 0 
Kentucky 33,896 0.099 380,694,315 2,169 
Louisiana 18,278 0.094 326,662,000 17 
Maryland 4,026 0.05 86,239,563 2,523 
Michigan 25,065 0.108 307,723,171 1,978 
Mississippi 10,229 0.064 172,406,970 0 
Missouri 31,235 0.083 330,006,788 1,500 
New Jersey 2,746 0.036 112,887,439 0 
New York 5,547 0.037 235,619,397 0 
North 16,759 0.068 315,255,877 0 
Carolina 
Ohio 32,181 0.073 457,251,027 0 
Oklahoma 16,215 0.137 236,715,186 146 
Pennsylvani 44,551 0.056 508,608,673 0 
a 
Tennessee 8,057 0.056 196,132,311 0 
Texas 58,492 0.076 1,474,773,21 100 

2 
Virginia 9,695 0.065 179,324,728 0 
West 

29,420 0.078 317,087,558 0 
Virginia 
Wisconsin 9,087 0.054 205,305,933 0 
23 State 478,610 7,581,393,62 
Region 

7 

104 The entire 2017 Adjustment listed is not used in calculating for Maryland 
and Oklahoma because it would push their budget above their 2014 emissions. 
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2017 EGU 
NOx Ozone-
Season 
Emissions 
budget 
(tons) 

9,931 
6,101 

11,992 
27,585 

8,118 
9,259 

20,945 
15,378 

4,026 
18,624 

5,487 
15,240 

2,011 
4,391 

10,705 

16,637 
16,215 
14,358 

5,449 
55,864 

5,834 

12,367 

5,511 

302,028 
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VII. Implementation Using the Existing CSAPR NOx Ozone-Season 

Allowance Trading Program and Relationship to Other Rules 

A. Background 

This section describes implementing and enforcing the 

budgets quantified in section VI. In the 4-step CSAPR methodology 

previously described, once emission reduction potential is 

quantified into emissions budgets, the remaining step is to 

identify an approach for ensuring that such reductions occur and 

are enforceable. As discussed previously, EPA is proposing 

implement the budgets to address the 2008 ozone NAAQS using the 

existing CSAPR trading program that allows limited interstate 

trading among states participating in the ozone-season trading 

program. The EPA proposes to revise the existing budgets, 

developed to address transport as to the 1997 ozone NAAQS, where 

necessary to reflect the additional reductions that the EPA 

identified as necessary to address transport as to the 2008 

NAAQS. The EPA will implement the trading program in each 

affected state through the issuance of a FIP. 

In electing to propose to implement these near-term EGU 

reductions for the 2008 ozone standard using the existing CSAPR 

trading infrastructure, the EPA considered the many significant 

advantages of continuing to use the existing CSAPR program, 
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including the ease of transition to the new budgets, the economic 

and administrative efficiency of trading approaches, and the 

flexibility afforded to sources regarding compliance. 

The EPA also considered views expressed by some stakeholders 

that a complementary short-term (e.g., 30-day) rate-based limit 

would ensure that control measures adopted to meet the revised 

budgets continue to operate over time. Some stakeholders have 

observed, for example, that some existing SCR and SNCR units may 

not have operated in recent years because CAIR allowance prices 

are below the operating costs of the controls. The EPA notes that 

in such cases, the CAIR emissions budgets that states were 

required to meet to address significant contribution for the 1997 

NAAQS were in fact still being met. The EPA will also evaluate 

power sector behavior for 2015, the first year of CSAPR 

implementation, and provide that assessment for the final rule. 

The EPA expects that certain aspects of this proposal will 

alleviate some of these concerns. In particular, this proposal is 

aimed at establishing new, lower emissions budgets that are 

calculated based on a uniform cost that is reflective of, among 

other things, operating those controls. Furthermore, as described 

later in this notice, we are proposing adjustments to the CSAPR 

regulations that, if adopted, would address the role that the 

banked allowances may play in allowance prices. For these 

reasons, the EPA does not believe that including a short-term 

complementary rate-based limit in the proposed FIPs is necessary. 
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Nevertheless, we invite comment on the need for such an approach 

and, from commenters arguing that it is needed, we invite 

suggestions for calculating it. 

As explained in greater detail in section IV, under CAA 

sections 110 (a) (1) and 110 (a) (2), each state is required to 

submit a SIP that provides for the implementation, maintenance, 

and enforcement of each primary or secondary NAAQS. According to 

section 110 (a) (2) (D) (i) (I), the SIP for each state, regardless of 

a state's designation status for the relevant NAAQS, must 

prohibit sources or other types of emissions activity from 

emitting any air pollutant in amounts that will "contribute 

significantly to nonattainment" of the standard in a downwind 

state or "interfere with maintenance" of the standard in a 

downwind state. Section IV also explains in detail that the EPA 

is obligated to promulgate FIPs when we find that a state fails 

to submit a complete SIP or the EPA disapproves a SIP submittal. 

The EPA recognizes that several states included in this 

proposal have submitted transport SIPs to address the 2008 ozone 

standard that the EPA is reviewing, and it is possible that 

additional states may submit SIPs in the future. As explained in 

section IV above, the EPA may only finalize FIPs for states where 

FIP authority exists; that is, for states where either the EPA 

found that the state failed to submit a complete transport SIP or 

where the EPA has disapproved a transport SIP submittal for that 

state. The EPA intends to finalize these proposed FIPs together 
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in a single action and, to the greatest extent possible, the EPA 

intends to take final action on SIP submittals currently before 

the agency prior to finalizing this proposal. In the event that a 

state plans to revise its SIP or submit a SIP prior to any final 

rule, contact your regional office to alert the EPA. 

By this action, the EPA is proposing federal implementation 

plans with respect to the 2008 ozone NAAQS for each state 

potentially covered by this rule. Section VI above describes the 

EPA's approach to defining state-level EGU emissions budgets that 

represent the EGU emissions remaining after reducing that state's 

significant contribution to downwind nonattainment and/or 

interference with maintenance. The EPA is proposing to implement 

these EGU emissions budgets in the FIPs through the CSAPR EGU NOx 

ozone-season trading program. 

When the EPA finalized CSAPR in 2011 under the good neighbor 

provision of the CAA to reduce emissions of S02 and NOx from 

power plants in eastern states, the rule put in place regional 

trading programs to quickly and cost-effectively address 

pollution that affects air quality in downwind states. The EPA 

envisioned that the methodology could be used to address 

transport concerns under other existing NAAQS and future NAAQS 

revisions. See 76 FR 48211 and 48246, August 8, 2011. 

Accordingly, the EPA proposes to use the CSAPR ozone-season 

trading program and related provisions as codified under 40 CFR 

Part 97, Subpart BBBBB and section 52.38, as amended in this 
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proposal, to implement the proposed EGU NOx ozone-season 

emissions budgets for the 2008 ozone NAAQS. This program will be 

initially implemented in each state through a FIP. 

In this notice, the EPA proposes that the first control 

period for the requirements is the 2017 ozone season. A covered 

state would be required to demonstrate compliance with FIP 

requirements for each subsequent ozone season until it submits, 

and the EPA approves, a SIP or the EPA promulgates another 

federal rule replacing the FIP. 

The EPA notes that the compliance flexibility provided by 

the CSAPR NOx ozone-season trading program allows sources to 

demonstrate compliance by holding allowances and does not 

prescribe unit-specific and technology-specific NOx mitigation. 

In other words, while the EPA quantified EGU NOx reductions 

resulting from mitigation strategies such as operating or 

installing (or upgrading to) state-of-the-art combustion 

controls, no particular reduction strategy is required for any 

specific unit because the Act only requires that an upwind 

state's aggregate emissions neither significantly contribute to 

nonattainment nor interfere with maintenance of the NAAQS in a 

downwind state. 

In practice, the EGU emissions budgets that the EPA is 

proposing in this action are achievable for each of the 23 states 

through operating existing SCR and SNCR controls, installing or 

upgrading to state-of-the-art combustion controls, or shifting 
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generation to low-NOx emitting units. The EPA believes that this 

proposed rule provides sufficient lead time to implement these 

control strategies by the 2017 ozone season. For the EPA's 

assessment of the feasibility of controls for 2017, refer to 

section VI above and the EGU NOx Reduction TSD in the docket for 

this proposal. 105 

In this section of the preamble, the following topics are 

addressed: FIP requirements and key elements of the CSAPR trading 

programs; participation in the CSAPR NOx ozone-season trading 

program with a new budget; source monitoring and reporting; 

replacing the FIP with a SIP; title V permitting; and the 

relationship of this proposed rule to existing programs (NOx SIP 

Call, CSAPR trading programs, Clean Power Plan (CPP), and other 

ozone transport programs). 

B. FIP Requirements and Key Elements of the CSAPR Trading 

Programs 

The original CSAPR establishes an NOx ozone-season allowance 

trading program that allows covered sources within each state to 

trade allowances with other sources within the same trading 

group. Pursuant to the CSAPR NOx ozone-season trading program, 

sources are required to hold one allowance for each ton of NOx 

emitted during the ozone season. We propose to use that same 

regional trading program, with adjusted budgets and certain 

additional revisions described below, as the compliance remedy 

105 The EPA notes that a state can instead require non-EGO NOx emission 
reductions through a SIP, if they choose to do so. 
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for the proposed FIPs to address the 2008 ozone NAAQS. The first 

control period for this updated CSAPR NOx ozone-season trading 

program is proposed to begin with the 2017 ozone season, on May 

1, 2017. 

In this section, the EPA is proposing to use the existing 

NOx ozone-season allowance trading system that was established 

under CSAPR in 40 CFR Part 97, Subpart BBBBB, to implement the 

emission reductions identified and quantified in the FIPs for 

this action. 

1. Applicability 

In this proposed rule, the EPA would maintain the 

applicability provisions in the final CSAPR rule for the NOx 

ozone-season trading program (see 40 CFR 97.504). 

Under the general applicability provisions of the CSAPR 

final rule, a covered unit is any stationary fossil-fuel-fired 

boiler or combustion turbine serving at any time on or after 

January 1, 2005, a generator with nameplate capacity exceeding 25 

MW producing electricity for sale, with the exception of certain 

cogeneration units and solid waste incineration units (see 76 FR 

48273, August 8, 2011, for a discussion on applicability in the 

final CSAPR rule) . The EPA is not proposing any changes to this 

provision. 

2. State Budgets 

This proposal includes revisions to 40 CFR Part 97.510 to 

reflect new budgets for states covered under this proposal as 
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delineated in section VI above. This includes the NOx ozone

season trading budgets, new unit set-asides, and Indian country 

new unit set-asides for 2017 and beyond, described in further 

detail below. 

For states already covered by the original CSAPR ozone

season program, the EPA proposes to update CSAPR EGU NOx ozone

season budgets to reflect obligations to reduce interstate 

transport to address the 2008 ozone standard. For states that are 

newly brought into the CSAPR ozone-season program because 

emissions from the states significantly contribute to 

nonattainment or interfere with maintenance of the 2008 ozone 

NAAQS in a downwind state (i.e., Kansas based on information used 

to develop this proposal), the proposal includes an EGU NOx ozone

season emissions budget. For states currently in the CSAPR ozone

season trading program, but not identified as contributing to 

interstate ozone transport for the 2008 NAAQS (i.e., Georgia 

based on information used to develop this proposal), 

participation in CSAPR would continue unchanged pursuant to their 

previously-defined obligation (budget) with respect to the 1997 

ozone NAAQS. 

The EPA proposes to establish reduced or new ozone-season 

emissions budgets for the 23 eastern states affected by the 

transport rule for the 2008 ozone NAAQS. The EPA proposes to 

implement these emissions budgets by allocating allowances to 

sources in those states equal to the proposed budgets for 

157 

ED_000738_00002684-00157 



E012866 2008 03 NAAQS CSAPR Update 2060 AS05 NPRM FRN 20151113 

compliance starting in 2017. The EPA will establish allowance 

allocations for the existing units in each state through this 

rulemaking. Portions of the state budgets will be set aside for 

new units, and the EPA will use the existing processes set forth 

in the CSAPR regulations to annually allocate allowances to the 

new units in each state from the new unit set-asides. For states 

that are currently in the CSAPR ozone-season program, but are not 

affected under this proposed transport rule for the 2008 ozone 

NAAQS (i.e., Georgia based on information used to develop this 

proposal), the EPA will maintain the state's budget as finalized 

in the original CSAPR rulemakings. 

3. Allocations of Emission Allowances 

Pursuant to the CSAPR trading program regulations, a covered 

source is required to hold sufficient allowances to cover the 

emissions from all covered units at the source during the control 

period for the NOx ozone season. The EPA assesses compliance with 

these allowance-holding requirements at the source (i.e., 

facility) level. 

This section explains that the EPA proposes to allocate a 

state's budget to existing units and new units in that state by 

applying the same allocation approach as finalized in CSAPR, 

based on a unit's historical heat input and its maximum 

historical emissions (see 76 FR 48284, August 8, 2011). This 

section also describes allocation for Tribes, the new unit set

asides and Indian country new unit set-asides in each state, 

158 

ED_000738_00002684-00158 



E012866 2008 03 NAAQS CSAPR Update 2060 AS05 NPRM FRN 20151113 

allocations to units that are not operating; and the recordation 

of allowance allocations in source compliance accounts. 

A. Allocations for Existing Units 

The EPA proposes to implement each state's EGU NOx ozone-season 

emissions budget in the trading program by allocating the number 

of emission allowances to sources within that state, equivalent 

to the tonnage of that specific state budget, as shown in section 

VI. For these 23 states, the EPA would allocate allowances under 

each state's budget to covered units in that state. The portion 

of a state budget allocated to existing units in that state is 

the state budget minus the new unit set-aside and minus the 

Indian country new unit set-aside. The new unit set-asides are 

portions of each budget reserved for new units that might locate 

in each state or in Indian country in the future. For the 

existing source level allocations, see the TSD called, "Existing 

Source Level Allocations for the 2008 NOx Ozone-season Rule 

FIPs," in the docket for this rulemaking. The methodology used to 

allocate allowances to individual units in a particular state has 

no impact on that state's budget. 

For the purpose of allocations, an "existing unit" in CSAPR 

is one that commenced commercial operation prior to January 1, 

2010. For the 23 states included in this proposed rulemaking for 

the 2008 ozone NAAQS, the EPA proposes to identify an "existing 

unit" as one that commenced commercial operation prior to January 

1, 2015. EPA has updated information on affected units that have 
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commenced commercial operation prior to January 1, 2015 

(currently defined either as existing units or as new units 

pursuant to the current CSAPR regulations) that would allow these 

units to be considered existing units for purposes of allocations 

and would allow new unit set-asides to be fully reserved for any 

future new units in affected states or Indian country. The EPA is 

not proposing to change the January 1, 2010 date for states that 

remain in the original CSAPR and are not affected by the changes 

proposed here (i.e., Georgia with respect to the CSAPR NOx ozone

season allowances and all states with respect to CSAPR S02 or NOx 

annual allowances); thus, the only allowance allocations that are 

proposed to be changed in this rule for any units under any of 

the CSAPR trading programs are allocations of NOx ozone-season 

allowances from budgets that are proposed to be revised in this 

rule. 

The EPA proposes to follow the original CSAPR methodology 

for distributing, or allocating, emission allowances to existing 

units based on the unit's share of the state's heat input, 

limited by the unit's maximum historical emissions. This approach 

uses the highest three of the last five years to establish the 

heat input baseline for each unit, and constrains the unit-level 

allocations so as not to exceed the maximum historical baseline 

emissions during 2007-2014. As discussed in the original CSAPR 

final rule (see 76 FR 48288-9, August 8, 2011), the EPA finds no 

advantage or disadvantage in this approach that would penalize 
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those units that have already invested in cleaner fuels or other 

pollution reduction measures. The EPA considers this allocation 

approach to be fuel-neutral, control-neutral, transparent, based 

on reliable data, and similar to allocation methodologies 

previously used in the NOx SIP Call and Acid Rain Program. The 

EPA requests comments on following the CSAPR approach for 

existing unit allocations in states covered by this proposed rule 

as to the 2008 ozone NAAQS. 

For states that have EPA-approved abbreviated SIP revisions 

adopting a different allocation methodology for sources located 

within the state for CSAPR for the 2017 ozone season and beyond, 

those provisions would address the allocation of revised NOx 

ozone-season emissions budgets established under this rule, 

provided that the SIP revision includes not only specific 

allocations given the total state budget expected at the time of 

the SIP revision, but also a methodology for determining 

allocations from any given total state budget. For states that 

have EPA-approved full SIP revisions, the EPA proposes to use the 

EPA-approved allocation provisions of the state's SIP revision to 

allocate allowances to sources in that particular state using the 

revised emissions budget proposed to address interstate ozone 

transport for the 2008 NAAQS, again provided that the SIP 

includes not only specific allocations but a methodology for 

determining allocations from any given total state budget. 

Further, where the state regulation approved as a full or 
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abbreviated SIP revision does not contain an allocation 

methodology but the materials submitted by the state to support 

EPA's approval of that regulation as a SIP revision contain the 

state's allocation method, described in an unambiguous manner, 

the EPA seeks comment on using that state-approved methodology to 

determine the allocations of allowances to sources in the state 

under the FIPs established in this rule. These possible 

approaches could prevent a state from needing to submit another 

SIP revision to implement the same allocation provisions under 

this rule that the state has already implemented under CSAPR 

before adoption of this rule. 

For all other states, the EPA proposes to use the allocation 

method previously finalized in the final CSAPR rulemaking as 

discussed above in this section. These provisions would not 

prevent any state (one with an EPA-approved SIP revision or 

without) from submitting an alternative allocation methodology 

under the rule for later compliance years. EPA requests comment 

on this modified allocation approach for states with EPA-approved 

SIP revisions under the current rule. 

b. Allocations for New Units 

For the purpose of allocations, CSAPR identifies a "new 

unit" as one that commenced commercial operation on or after 

January 1, 2010, and provides a methodology for allocating 

emission allowances to new units from new unit set-asides in each 

state and to new units that locate in Indian country. See 76 FR 
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48290-48294 (Aug. 8, 2011), for more information. The FIPs that 

EPA is proposing will incorporate a trading program in which EPA 

is proposing to define a covered unit as a "new unit" if it 

commences commercial operation on or after January 1, 2015; if it 

becomes covered by meeting applicability criteria subsequent to 

January 1, 2015; if it relocates into a different state covered 

by this FIP; or if it was an "existing" covered unit that stopped 

operating for 2 consecutive years but resumes commercial 

operation at some point thereafter. To the extent that states 

seek approval of SIPs with different allocation provisions than 

EPA, these SIPs may seek to define new units differently. 

The EPA further proposes that its trading program will make 

allocations to each state for new units (the new unit set-aside) 

equal to a basic minimum 2 percent of the total state budget, 

plus the projected amount of emissions from planned units in that 

state (for instance, if planned units in state A are projected to 

emit 3 percent of the state's NOxozone-season emissions budget, 

then the new unit set-aside for the state would be set at 5 

percent, consisting of the basic minimum 2 percent plus an 

additional 3 percent for planned units). See 76 FR 48292. New 

units may receive allocations starting with the first year they 

are subject to the allowance-holding requirements of the rule. If 

unallocated to new units, set-asides are redistributed to 

unretired existing units before the compliance deadline. The EPA 

requests comments on following the CSAPR approach for new unit 
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allocations under this proposal. (For more detail on the CSAPR 

new unit set-aside provisions, see 40 CFR 97.511(b) and 97.512.) 

The EPA notes that applying the CSAPR approach using the 

data for this proposal results in a new-unit set-aside for New 

Jersey that is greater than 50% of the total proposed EGU NOx 

ozone-season emissions budget for the state. This result is 

influenced by the EPA's projected emissions rates for new units 

that are anticipated to come online within states. The EPA seeks 

comment on these data, which are available in the IPM 

documentation in the docket for this proposal. Further, the EPA 

seeks comment on whether additional data should be considered-for 

example, reported NOx emission rates of recently constructed new 

NGCC units in each state. 

Table VII.B-1. Proposed EGU NOx Ozone-Season New-unit Set-aside 
Amounts, Reflecting Proposed EGU Emissions Budgets (tons) 

Proposed EGU New-unit New-unit Indian 
NOx Emissions set-aside set-aside country set-
Budgets amount amount aside amount 

State (tons) (percent) (tons) (tons) 
Alabama 9,979 2% 205 
Arkansas 6,949 2% 141 
Illinois 12,078 5% 591 
Indiana 28,284 2% 565 
Iowa 8,351 5% 419 8 
Kansas 9,272 3% 281 9 
Kentucky 21,519 3% 647 
Louisiana 15,807 4% 628 16 
Maryland 4,026 12% 485 
Michigan 19,115 2% 382 19 
Mississippi 5,910 10% 590 6 
Missouri 15,323 2% 314 
New Jersey 2,015 57% 1,151 
New York 4,450 2% 93 4 
North Carolina 12,275 2% 248 12 
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Ohio 16,660 2% 337 
Oklahoma 16,215 2% 325 16 
Pennsylvania 14,387 7% 1,017 
Tennessee 5,481 2% 109 
Texas 58,002 5% 2,910 58 
Virginia 6,818 27% 1,844 
West Virginia 13,390 2% 2 68 
Wisconsin 5,561 2% 121 6 
23 State Region 311,867 13,671 154 

c. Allocations for Tribes and New Units in Indian Country 

Tribes are not required to submit tribal implementation 

plans. However, as explained in the EPA's regulations outlining 

Tribal Clean Air Act authority, the EPA is authorized to 

promulgate FIPs for Indian country as necessary or appropriate to 

protect air quality if a tribe does not submit and get EPA 

approval of a tribal implementation plan. See 40 CFR 49.11(a); 

see also 42 U.S.C. 7601 (d) (4). For this proposed ozone rule, 

there are no existing affected units in Indian country in the 

states affected by this rule. 

Under the current rule, allowances to possible future new 

units locating in Indian country are allocated by the EPA from an 

Indian country new unit set-aside established for each state with 

Indian country. (See 40 CFR 97.511(b) (2) and 97.512(b) .) Because 

states generally have no SIP authority in reservation areas of 

Indian country and other areas of Indian country over which a 

tribe or EPA has demonstrated that a tribe has jurisdiction, the 

EPA continues to allocate such allowances to sources locating in 

such areas of Indian country within a state even if the state 
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submits a SIP to replace the FIP. (40 CFR 52.38 (b) (5) (v) and (vi) 

and 52.38(b) (6) .) The EPA reserves 0.1 percent of the total state 

budget for new units in Indian country within that state (5 

percent of the basic 2 percent new unit set-aside prior to any 

increase in a state's new unit set-aside amount for planned 

units). Unallocated allowances from a state's Indian country new 

unit set-aside are returned to the state's new unit set-aside and 

allocated according to the methodology described above. The EPA 

requests comment on following the CSAPR approach for new unit 

allocations in such areas of Indian country under the transport 

rule for the 2008 ozone NAAQS. 

d. Units that do not operate and the new unit set-aside 

The EPA proposes to continue to apply for purposes of this 

rule the existing CSAPR provision under which a covered unit that 

does not operate for a period of two consecutive years will 

receive allowance allocations for a total of up to five years of 

non-operation. 40 CFR 97.511 (a) (2). Starting in the fifth year 

after the first year of non-operation, allowances allocated to 

such units will instead be allocated to the new unit set-aside 

for the state in which the non-operating unit is located. This 

approach allows the new unit set-asides to grow over time. The 

EPA requests comment on retaining this timeline for allowance 

allocation for non-operating units or changing the allowance 

allocation for non-operating units to, for instance, two years or 

three years, in which case allowances would revert to the new 
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unit set-aside in the second or third year after the first of two 

consecutive years of non-operation of a unit. 

4. Variability Limits, Assurance Levels, and Penalties 

In the original CSAPR, the EPA developed assurance 

provisions, including variability limits and assurance levels 

(with associated compliance penalties), to assure that each state 

will meet its pollution control obligations and to accommodate 

inherent year-to-year variability in state-level EGU operations. 

The original CSAPR budgets, and the updated CSAPR emissions 

budgets proposed in this notice, reflect EGU operations in an 

"average year." However, year-to-year variability in EGU 

operations occurs due to the interconnected nature of the power 

sector and from changing weather patterns, demand growth, or 

disruptions in electricity supply from other units or from the 

transmission grid. Recognizing this, the FIP includes variability 

limits, which define the amount by which state emissions may 

exceed the level of the budgets in a given year to account for 

this variability in EGU operations. A state's budget plus its 

variability limit equals a state's assurance level, which acts as 

a cap on each state's NOx emissions during a control period (that 

is, during the May-September ozone season in the case of this 

rule) . 

To establish the variability limits in the original CSAPR, 

the EPA analyzed historical state-level heat input variability as 

a proxy for emissions variability, assuming constant emission 
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rates. (See 76 FR 48265, August 8, 2011.) The variability limits 

for ozone-season NOx in the original CSAPR were calculated as 21 

percent of each state's budget, and these variability limits were 

then codified in 40 CFR 97.510 along with the state budgets. 

Applying the CSAPR approach, the EPA proposes to set new 

variability limits applying the same 21 percent figure as 

determined in the original CSAPR to this rule's budgets. The EPA 

proposes that the same 21% figure is appropriate to use because 

variability in state-level heat input across a multi-year period 

is expected to be relatively consistent around long-term trends. 

The EPA seeks comment on this approach. Table VII.B-2 shows the 

proposed EGU NOx ozone-season emissions budgets, variability 

limits, and assurance levels for each state. 

Table VII.B-2. Proposed EGU NOx Ozone-Season Emissions budgets 
Reflecting EGU NOx mitigation Available for 2017 at $1,300 per 
ton, Variability Limits, and Assurance Levels (Tons) 

EGU NOx Ozone-
Season EGU NOx Ozone-
Emissions Variabilit Season Assurance 

State budgets y Limits Levels 
Alabama 9,979 2,096 12,075 
Arkansas 6,949 1,459 8,408 
Illinois 12,078 2,536 14,614 
Indiana 28,284 5,940 34,224 
Iowa 8,351 1,754 10,105 
Kansas 9,272 1,947 11,219 
Kentucky 21,519 4,519 26,038 
Louisiana 15,807 3,319 19,126 
Maryland 4,026 845 4,871 
Michigan 19,115 4,014 23,129 
Mississippi 5,910 1,241 7,151 
Missouri 15,323 3,218 18,541 
New Jersey 2,015 423 2,438 
New York 4,450 935 5,385 
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North Carolina 12,275 2,578 14,853 
Ohio 16,660 3,499 20,159 
Oklahoma 16,215 3,405 19,620 
Pennsylvania 14,387 3,021 17,408 
Tennessee 5,481 1,151 6,632 
Texas 58,002 12,180 70,182 
Virginia 6,818 1,432 8,250 
West Virginia 13,390 2,812 16,202 
Wisconsin 5,561 1,168 6,729 
Region cap 311,867 65,493 

The assurance provisions include penalties that are 

triggered when the state emissions as a whole exceed its 

assurance level. The original CSAPR provided that a state that 

exceeds its assurance level in a given year is assessed a total 

of 3-to-1 allowance surrender on the excess tons. Each excess ton 

above the assurance level must be met with one allowance for 

normal compliance plus two additional allowances to satisfy the 

penalty. The penalty is designed to deter state-level emissions 

from exceeding assurance levels. This was referred to in the 

original CSAPR as air quality-assured trading that accounts for 

variability in the electricity sector but also ensures that the 

necessary emission reductions occur within each covered state. If 

a state does not exceed its assurance level, no penalties are 

incurred by any source. Establishing assurance levels with 

compliance penalties therefore responds to the court's holding in 

North Carolina requiring the EPA to assure that sources in each 

state were required to eliminate emissions that significantly 

contribute to nonattainment and interfere with maintenance of the 
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NAAQS in another state . 106 

To assess the penalty under the assurance provisions, the 

EPA evaluates whether any state's total EGU emissions in a 

control period exceeded the state's assurance level, and if so, 

the EPA then determines which owners and operators of units in 

the state will be subject to an allowance surrender requirement 

based on each source's emissions as compared to its unit-level 

assurance level. Since a single designated representative (DR) 

often represents multiple sources, the EPA evaluates which groups 

of units at the common DR level had emissions exceeding the 

respective common DR's share of the state assurance level, 

regardless of whether the individual source had enough allowances 

to cover its emissions during the control period. This provision 

is triggered only if two criteria are met: (1) the group of 

sources and units with a common DR are located in a state where 

the total state EGU emissions for a control period exceed the 

state assurance level; and (2) that group with the common DR had 

emissions exceeding the respective DR's share of the state 

assurance level. 

For more information on the CSAPR assurance provisions see 

76 FR 48294 (August 8, 2011). 

5. Implementation Approaches for Transitioning the Existing 

CSAPR NOx Ozone-season Program to Address Transport for a Newer 

NAAQS 

106 531 F.3d at 908. 
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Consistent with the original CSAPR approach, EPA proposes 

that in this updated rulemaking, EGUs would be able to trade NOx 

ozone-season emission allowances among units within the state and 

across state boundaries, with emissions and use of allowances 

limited by the assurance provisions. The following sections 

describe approaches to transition the existing CSAPR program 

designed for the 1997 ozone NAAQS to address interstate ozone 

transport for the 2008 ozone NAAQS. 

A primary focus of this section is the extent to which 

allowances created to address interstate transport with respect 

to the 1997 ozone NAAQS, reflecting emissions budgets at $500 per 

ton, are fungible with allowances created under this proposal to 

address interstate transport for the 2008 ozone NAAQS, reflecting 

emissions budgets at $1,300 per ton. The EPA proposes that these 

implementation tools are not presumptively equivalent, given that 

they were developed to address ozone transport under different 

NAAQS and using different cost thresholds. However, as further 

discussed below, the EPA is proposing approaches under which 

allowances allocated under budgets established to address the 

1997 NAAQS could be used for compliance for addressing interstate 

transport for the 2008 NAAQS, subject to specific limitations. 

The EPA is also taking comment on several other approaches for 

addressing the transition from a program in which all budgets 

were established based on an integrated analysis using a single 

control cost threshold to address the 1997 NAAQS to a program 
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with a mix of budgets established in independent analyses using 

different control cost thresholds, in some cases to address the 

1997 NAAQS and in other cases to address the 2008 NAAQS. 

a. Use of CSAPR Ozone-season Trading Program Bank in the 

Transport Rule for the 2008 Ozone NAAQS Trading Program 

Since CSAPR was promulgated in 2011, the U.S. electric 

sector has undergone considerable transformation primarily due to 

economic and market forces precipitated by the natural gas boom. 

For example, Henry Hub natural gas prices reached below $2.00 per 

million BTU in 2012 and were in the $2.00-$3.00 range for most of 

2012. These prices are below the level initially anticipated 

when establishing the phase 1 and 2 budgets, and have made the 

operation of lower emitting units more competitive, putting more 

downward pressure on emissions. There has also been turnover in 

the power generation fleet as newer, lower emitting sources 

replace older, higher emitting sources, putting further downward 

pressure on emissions. Approximately 28.5 GW of coal units 

retired from the fleet between 2012 and June of 2015. In 

addition, demand growth has slowed; a majority of U.S. states 

have implemented renewable portfolio standards and other energy 

efficiency programs; and high-efficiency building designs, 

residential energy conservation, roof-top solar, and other forms 

of distributed generation have grown. In combination, these 

factors have significantly reduced EGU NOx emissions between 2012 

and 2015. 
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As a result of protracted litigation, CSAPR implementation 

was delayed by three years, from 2012 to 2015. Due to this delay, 

combined with the market forces and changes that took place 

during that timeframe, expectations are that total banked 

allowances for the CSAPR ozone-season trading program could be in 

excess of 210,000 tons by the start of the 2017 ozone-season 

compliance period, which is more than twice the emission 

reduction potential estimated at the $1,300 per ton control level 

described in section VI above. This number was estimated by 

comparing recent measured emission levels to the original CSAPR 

NOx ozone-season phase 1 emissions budgets, assuming EGU 

emissions in CSAPR NOx ozone-season states for 2015 and 2016 

would continue at 2014 levels. 107 

The use of allowance banks generally provide a glide path 

for sources required to meet more stringent emission limits in 

later years and accommodate year-to-year variability in 

operation. However, allowing unrestricted use of the large number 

of banked allowances for compliance with this new rule could 

result in regional 2017 ozone season NOx emissions that exceed 

the collective state budgets quantified in this rule to address 

transported air pollution with respect to the 2008 ozone 

standard. While the assurance provisions included in CSAPR do 

limit the ultimate amount of pollution that may occur in these 

107 This data analysis relies on 40 CFR Part 75 emissions reporting data as 
available in EPA Air Markets Program Data available at 
http://ampd.epa.gov/ampd/ 
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states in 2017 (i.e., no matter how large an allowance bank may 

exist, only a portion of that bank may be used in a state in any 

given year without exceeding the assurance levels and incurring 

penalties), unrestricted use of the bank in this situation could 

allow emissions to exceed the state budgets, up to the assurance 

level, year after year. 

As described in CSAPR, the flexibility provided by the 

assurance provisions is not designed to be used repeatedly, year 

after year. Rather, the use of banked allowances is intended to 

be limited by binding emissions budgets such that drawing down 

the bank in one year is only possible because of actions taken to 

build up the bank in a previous year. Moreover, a relatively 

large allowance bank that enables emissions budgets to be 

exceeded year after year may encourage sources to postpone 

emission reductions that would be more timely in the 2017 

timeframe in order to align reductions with the downwind area 

attainment dates for the 2008 ozone NAAQS. 

The EPA is proposing and taking comment on a range of 

options for how to treat the use of banked 2015 and 2016 CSAPR 

NOx ozone-season allowances by units in the 23 states with new or 

updated budgets in this proposal. The use of banked allowances by 

states that are not included in the proposed FIPs to address 

ozone transport under the 2008 NAAQS (i.e., Georgia for CSAPR NOx 

ozone-season program and all states for CSAPR S02 and NOx annual 

programs) would not be affected by these options. 
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The EPA is proposing that allowances issued for compliance 

in 2015 and 2016 under CSAPR may be used for compliance under the 

updated CSAPR from 2017 forward in order to smooth implementation 

in the first few years under the new budgets. However, the EPA is 

proposing to impose certain limits on the use of these banked 

allowances starting in 2017. Specifically, the EPA is proposing 

that sources in the 23 states with new or updated budgets in this 

proposal may use all of their banked allowances, but at a tonnage 

authorization level significantly lower than one ton per 

allowance. This would be realized through a surrender ratio 

greater than one pre-2017 allowances (vintage 2015 or 2016) to 

cover one ton of NOx emitted in 2017 and each year thereafter. 

The surrender ratio, such as four-for-one or two-for-one, would 

require more than one pre-2017 banked allowance to be used for 

each ton of ozone season NOx emitted in 2017 and beyond. This 

would have the dual effect of carrying over the banked allowances 

into the new program to promote program continuity, while also 

recognizing the environmental objectives of the updated ozone 

NAAQS for 2008 and the corresponding new state emission budgets 

designed to help move air quality towards compliance with that 

NAAQS standard. A surrender ratio would respect the flexibility 

of sources to operate at their assurance levels in the program's 

early years, but would reduce the ability for the collective EGU 

fleet to repeatedly exceed the emissions budget year after year. 

Finally, EPA believes a surrender ratio is appropriate as it 
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reflects the fact that tighter budgets will put upward pressure 

on allowance value in the future. Therefore, fewer allowances 

will be needed to reach the same value of a current allowance 

holding, making a surrender ratio a natural complement to 

carrying over the value of the banked allowances in a program 

where more stringent emission budgets are replacing less 

stringent emission budgets. 

EPA is proposing a surrender ratio greater than one-for-one, 

such as four-for-one or two-for-one. For analytic purposes in 

this rulemaking, it reflects the four-for-one surrender ratio to 

illustrate one potential surrender ratio. However, in the final 

rule, EPA would update this assumption to reflect the surrender 

ratio finalized. 

This ratio of four or two banked allowances to one ton of 

emissions is derived from the ratio of the anticipated allowance 

bank in 2017 (approximately 210,000 allowances) to the ozone 

season variability limit (i.e., the difference between the sum of 

the emissions budgets for all 23 states and the sum of the 

assurance levels for all 23 states; approximately 60,000 tons) or 

the ozone season variability limit multiplied by two (120,000 

tons), rounded to the nearest whole number. The EPA identified 

this approach to limit the emissions impact of using banked 

allowances to the magnitude of all states emitting up to their 

assurance levels for one or two years. The variability limit 

respects the upper bound variation in emissions and load EPA 

176 

ED_000738_00002684-00176 



E012866 2008 03 NAAQS CSAPR Update 2060 AS05 NPRM FRN 20151113 

would expect in any given year. Thus, the carryover of banked 

allowances equal to one or two years' worth of variability limits 

provides the affected fleet with the ability to accommodate 

potential variation from the mean in its load and emission 

patterns in the first years of the program, while balancing the 

need to ensure that emissions are reduced, on average, to the 

level of the budgets and within the assurance levels in 

subsequent years. 

The EPA believes that a surrender ratio approach provides a 

means for the existing CSAPR EGU NOx ozone-season allowances to 

retain some value, while appropriately mitigating the potential 

adverse impact of the allowance bank on the emission-reducing 

actions needed from affected units in states with obligations to 

address interstate transport for the 2008 ozone NAAQS. The EPA 

seeks comment on a surrender ratio approach and on the use of a 

ratio, such as four-for-one or two-for-one, and whether an 

alternative ratio would be appropriate. 

The EPA is also soliciting comment on another approach that 

we believe could achieve these same goals (i.e., valuing the 

anticipated CSAPR allowance bank while promoting near-term 

emission reductions). Under this alternative approach, the EPA 

would issue fewer allowances than the tons quantified in state 

budgets for the 23 states affected by this rulemaking in the 

first three years of program implementation (i.e. 2017, 2018, and 

2019). This approach recognizes that 2015 and 2016 allowances are 
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available to sources for compliance and would allow use of those 

banked CSAPR NOx ozone allowances at a one-to-one turn-in ratio 

(i.e., one allowance is surrendered for one ton of emissions). 

By reducing overall allocations for a period of time, the impact 

of states using those banked allowances on emission levels would 

be mitigated. 

The EPA seeks comment on what percentage (below 100 percent) 

of allowances to issue, and over what number of years, under this 

alternative approach. As a specific example, the EPA seeks 

comment on implementing this approach in a manner such that the 

EPA would issue allowances to sources within each of the 23 

states with updated budgets under this proposal at a level of 85 

percent of the proposed emissions budgets for the first three 

years that the new budgets are effective. Using the proposed EGU 

NOx ozone-season emissions budget of 9,979 tons for Alabama as an 

example, this would mean issuing approximately 8,482 allowances 

for each of the 2017 through 2019 (inclusive) control periods 

(and the full budget for each subsequent control period) . 

Applying this approach to all 23 states with updated budgets 

under this proposal (which sum to 312,824 allowances) would mean 

that EPA would issue approximately 266,900 allowances across 

those states in each of the 2017, 2018, and 2019 control periods. 

EGUs in those states would be able to use allowances from the 

anticipated 210,000 allowance bank in addition to allowances 

issued for these years in order to comply with the updated CSAPR 
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emission requirements. Allocating approximately 266,900 

allowances for the first three years of the updated requirements 

would, based on current estimates, result in approximately 47,000 

banked allowances used for compliance each year. This would leave 

approximately 70,000 banked allowances, which is roughly 

equivalent to the regional variability limit (i.e., the 

difference between the states' collective emissions budgets and 

their collective assurance levels). As under the illustrative 

four-for-one surrender ratio option, the remaining amount of 

banked allowances that would remain after using this initial 

reduced allocation is approximately the amount of banked 

allowances that would allow all states to emit up to their 

assurance levels for one year. 

The EPA also seeks comment on what other percentages of the 

budget and time-frames could be appropriately used to implement 

this alternative approach. As in the specific example above, the 

EPA would seek a combination of time and recordation percentage 

such that the ultimate influence of the anticipated allowance 

bank is limited to approximately the regional variability limit 

(i.e., the difference between the collective emissions budgets 

and the collective assurance levels). 

Under either approach, the EPA would conduct unit-level 

allowance allocations in the same manner as described above, such 

that each unit's share of its state's total allowances issued is 

determined by that allocation approach whether the EPA issues 
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allowances in the full amount of the state budget with a 

surrender ratio for banked allowances or in a lesser amount to 

address the potential effect of the allowance bank (as 

entertained in this alternative on which we are inviting 

comment). In other words, the effect of this alternative approach 

would be to reduce unit-level allowance allocations in those 

years in a proportional manner (e.g., all unit-level allowance 

allocations would decrease by the same percentage as the 

reduction in total allowances issued below that state's budget) 

Additionally, the EPA is soliciting comment on less and more 

restrictive approaches to address use of the CSAPR EGU NOx ozone 

allowance bank. Specifically, the EPA seeks comment on: (1) 

allowing banked 2015 and 2016 CSAPR NOx ozone allowances to be 

used for compliance with the proposed budgets for the 2008 ozone 

NAAQS starting in 2017 at a 1-to-1 ratio, or (2) completely 

disallowing the use of banked 2015 and 2016 CSAPR NOx ozone 

allowances for compliance with the proposed budgets for the 2008 

ozone NAAQS starting in 2017. The EPA is also soliciting comment 

on whether and how the assurance provision penalty might be 

increased, in conjunction with any of the above approaches, to 

address the relationship of the allowance bank to emissions 

occurring under this revised program from 2017 onward. 

B. Use of CSAPR NOx Ozone-season Allowances from States 

Addressing the 1997 Ozone NAAQS for Compliance ~n 

States Addressing the 2008 Ozone NAAQS 
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Consistent with the original CSAPR, EGUs covered by the 

seasonal NOx budget trading program that will be incorporated 

into these proposed FIPs are able to trade NOx ozone-season 

emission allowances among units within the state and across state 

boundaries, with emissions and the use of allowances limited by 

the assurance provisions. 

The EPA is considering how to transition allowance trading 

between the group of states that are in the CSAPR NOx ozone

season program with respect to the 1997 ozone NAAQS but will not 

have updated emissions budgets proposed in this action (e.g., 

Georgia based on this proposal) and the group of states for which 

the EPA is proposing to establish new or lower budgets to address 

the 2008 ozone NAAQS in this action. 

The EPA believes that, where appropriate and feasible, 

continuity of programs is important, particularly for market

based and other power sector regulations, as this sector makes 

long-term investment and operational decisions. However, CSAPR 

allowances issued under budgets established to address the 1997 

ozone NAAQS using a $500 per ton cost threshold in one state may 

not be appropriately valued to reduce interstate ozone transport 

in another state for the 2008 NAAQS under this proposal where 

budgets are being established using a $1,300 per ton cost 

threshold. In the original CSAPR rulemaking, the EPA discussed 

the concern that allowing unrestricted trading between groups of 

states whose budgets were established using different cost 
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thresholds would impact whether the necessary emission reductions 

would be achieved within each state. 108 The assurance provisions 

used in CSAPR provide some assurance that emission reductions 

will occur within each state, but in the CSAPR rulemaking the EPA 

acknowledged concerns that the assurance provisions alone may not 

be sufficient. Consistent with those previously acknowledged 

concerns, the EPA is proposing in this rule not to allow these 

two groups of states to trade without some additional assurances 

that the emission reductions will be appropriately achieved 

within each state. 

However, because of the relatively small size of the group 

of states with budgets set using the $500 per ton cost threshold, 

the EPA is not proposing to prohibit altogether trading between 

the two groups in this instance. The EPA does not expect that a 

single state (i.e., Georgia) would drastically influence emission 

reductions in the other 23 states covered by this proposed rule. 

EPA is instead proposing to permit trading between the two groups 

of ozone states subject to certain restrictions on trading. In 

particular, the EPA is proposing to require that sources in 

states addressing the 2008 ozone NAAQS under this proposal may 

use allowances issued in states only addressing the 1997 ozone 

NAAQS via the CSAPR trading programs (e.g., Georgia) at a rate of 

2.5 allowances for each ton of NOx emitted. The EPA proposes a 

ratio of 2.5-to-1 in order to align with the ratio of the cost of 

108 76 FR at 48263-64. 
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ozone season EGU NOx reduction promulgated in the original CSAPR 

(i.e., $500 per ton) to the cost proposed for this rule (i.e., 

$1,300 per ton). The EPA proposes this restriction as sufficient, 

in conjunction with the assurance provisions, to protect the 

needed reductions in the 23 states addressing interstate 

transport for the 2008 ozone NAAQS. The EPA requests comments on 

this approach. The EPA also seeks comment on using a different 

ratio than 2.5-to-1, and on using the same ratio as the ratio for 

the use of banked allowances, whether that ratio is 4-to-1 as 

proposed or a different ratio. 

The EPA is also seeking comment on allowing trading without 

distinction between the particular NAAQS (1997 ozone NAAQS or 

2008 ozone NAAQS) for which an upwind state has obligations to 

reduce transported pollution, and subject only to the constraints 

of the CSAPR assurance provisions with no additional 

restrictions. The EPA is soliciting comment on whether and how 

the assurance provision penalty might be increased in conjunction 

with this approach. 

Alternatively, the EPA is seeking comment on separating 

compliance between groups of upwind states under each NAAQS, 

whereby the use of NOx ozone-season emission allowances from one 

group (e.g., sources in states only covered for the 1997 ozone 

NAAQS) would be disallowed for compliance use by units in the 

other group (e.g., sources in states covered for the 2008 ozone 

NAAQS), similar to the existing separation between the CSAPR S02 
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Group 1 and CSAPR S02 Group 2 programs. 

C. Use of CSAPR NOx Ozone-season Allowances between States 

with Different Control Stringencies Addressing the 2008 

Ozone NAAQS 

As discussed in Section VI of this proposal, the EPA notes 

that the evaluation of EGU NOx requirements for the final rule 

could show one or more states fully addressing their good 

neighbor obligation based on ozone season NOx control 

requirements represented by one cost level while one or more 

other states have ozone season NOx control requirements based on 

a more stringent cost level. In this situation, the EPA proposes 

that it would quantify requirements for these different groups of 

states based on different uniform control stringencies. However, 

CSAPR allowances issued under budgets established using a one 

cost threshold (e.g., $1,300 per ton) in one state may not be 

appropriately valued to reduce interstate ozone transport in 

another state where budgets might be established using different 

cost threshold (e.g., $3,400 per ton). Consistent with the 

previous discussion (regarding allowances issued in states 

continuing to address the 1997 ozone NAAQS under budgets 

established using $500 per ton threshold), the EPA is proposing 

to permit trading between these groups of states subject to 

certain restrictions on trading. In particular, the EPA is 

proposing to require that sources in states with emissions 

budgets established using the more stringent cost thresholds 
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(e.g., $3,400 per ton) may use allowances issued in states with 

emissions budgets established using the less stringent cost 

thresholds (e.g., $1,300 per ton) at a rate of allowances for 

each ton of NOx emitted based on the ratio of these cost 

thresholds. For example, states with emissions budgets 

established using $3,400 per ton could use allowances at a rate 

of approximately 2.5-to-1 in order to align with the ratio of the 

relevant cost thresholds. The EPA requests comments on allowing 

the states to trade with the proposed restrictions on the use of 

allowances by sources in states controlled using the more 

stringent cost threshold. 

The EPA is also seeking comment on allowing trading without 

distinction between the particular cost thresholds for which an 

upwind state has obligations to reduce transported pollution, and 

subject only to the constraints of the CSAPR assurance provisions 

with no additional restrictions. The EPA is also soliciting 

comment on whether and how the assurance provision penalty might 

be increased in conjunction with this approach. 

Alternatively, the EPA is seeking comment on separating 

compliance between groups of upwind states under each cost 

threshold, whereby the use of NOx ozone-season emission 

allowances from one group (e.g., sources in states with 

allowances issued using the more stringent cost threshold) would 

be disallowed for compliance use by units in the other group, 

similar to the existing separation between the CSAPR S02 Group 1 
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and CSAPR S02 Group 2 programs. 

D. Summary of Proposed Allowance Surrender Ratios 

As discussed in sections a. and b. above, the EPA proposes 

that in this updated rulemaking, EGUs would be able to trade NOx 

ozone-season emission allowances among units within the state and 

across state boundaries, with emissions and use of allowances 

limited by the assurance provisions. However, the EPA is 

proposing to impose certain additional limits on the use of 

allowances starting in 2017 for EGUs in the 23 states with 

updated budgets in this proposal. Table VII-2 summarizes the 

limits on the proposed use for CSAPR NOx ozone-season 

allowances. 109 

Table VII.B-2. Proposed Use of CSAPR NOx Ozone-Season Allowances 
for 2015, 2016, 2017, and Later Allowance Vintages (Tons) 

Compliance Period and Unit Location of 
Allowance Use 
Used for 2015 Used for 2017 Used for 2017 
or 2016 or later or later 
Compliance - compliance - compliance 
any state unit in states states with 

with updated original 
budget for 2008 CSAPR 
ozone NAAQS emissions 

109 In the regulatory text revlslons for this proposal, the proposed 
limits discussed here are described in terms of the "tonnage 
equivalent" of an allowance. In the case of 2015 or 2016 vintage 
allowances used for compliance in a control period in 2017 or later, 
where 4 allowances would be needed for each ton of emissions, each 
such allowance would have a tonnage equivalent of 0.25 tons per 
allowance (1/4 = 0.25). In the case of 2017 or later allowances from a 
state with an original CSAPR budget used for compliance by a unit in a 
state with an updated budget based on the 2008 ozone NAAQS, where 2.5 
allowances would be needed for each ton of emissions, each such 
allowance would have a tonnage equivalent of 0.40 tons per allowance 
(1/2.5 = 0.40). In a case where one allowance is needed for each ton 
of emissions, such allowances would have a tonnage equivalent of one 
ton per allowance. See proposed 40 CFR 97.524(f) in the regulatory 
text for this proposal. 
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budget 
Vin 2015 or 2016 1 for 1 4 for 1 1 for 1 
tag vintage - any 
e state 
Yea 2017 or later Not Applicable 1 for 1 1 for 1 
r vintage -

and states with 
Sta updated budget 
te for 2008 ozone 
of NAAQS 
All 2017 or later Not Applicable 2.5 for 1 1 for 1 
ow a vintage -

nee states with 
Iss original CSAPR 
uan emissions 
ce budget 

6. Compliance Deadlines 

As discussed above at sections II.A., III.B., and IV.A., the 

proposed rule would require NOx reductions from sources starting 

May 1, 2017, to ensure that reductions are made as expeditiously 

as practicable to assist downwind states' attainment and 

maintenance of the 2008 ozone NAAQS. The compliance deadline is 

coordinated with the attainment deadline for the relevant NAAQS 

and, as discussed above, the rule includes provisions to assure 

that all necessary reductions occur at sources within each 

individual state. 

In section VI above, the EPA explains that this is an 

adequate and reasonable time for sources to plan for compliance 

and operate necessary controls. 

For states for which EPA has already established a FIP 

requiring their units to participate in the CSAPR NOx ozone-

season trading program because of transport obligations under the 
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1997 ozone NAAQS, no CFR changes are necessary to accommodate 

this compliance deadline. The EPA proposes to amend the 

regulatory text in 40 CFR section 97.506(c) (3) to reflect the 

2017 start of compliance obligations for units in states that 

were not previously subject to the CSAPR NOx ozone-season trading 

program (e.g., Kansas). The EPA also proposes to amend various 

FIP provisions in 40 CFR Part 52 to indicate the start and end of 

compliance obligations under the FIPs for sources in states added 

to the trading program under this rule (e.g., Kansas) or removed 

from the trading program in response to the D.C. Circuit's remand 

of certain NOx ozone-season emissions budgets (e.g., Florida and 

South Carolina) . These revisions are shown in the proposed 

regulatory text at the end of this preamble. 

7. Monitoring and Reporting and the Allowance Management System 

Monitoring and reporting in accordance with the provisions 

of 40 CFR Part 75 are required for all units subject to the CSAPR 

NOx ozone-season trading programs and would also be required for 

all units covered under the proposed transport rule for the 2008 

ozone NAAQS requirements. The EPA proposes that the monitoring 

certification deadline by which monitors are installed and 

certified for compliance use generally would be May 1, 2017, the 

beginning of the first compliance period proposed in this rule, 

with potentially later deadlines for units that commence 

commercial operation after July 1, 2016. Similarly, the EPA 

proposes that the first calendar quarter in which quarterly 
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emission reporting is required would generally be the quarter 

including May 1, 2017. These deadlines are analogous to the 

current deadlines under CSAPR but are delayed by two years to 

reflect the fact that this rule's initial implementation year 

would be two years later than the existing CSAPR programs' 

initial implementation year. 

Under Part 75, a unit has several options for monitoring and 

reporting, namely the use of a CEMS; an excepted monitoring 

methodology based in part on fuel flow metering for certain gas

or oil-fired peaking units; low-mass emissions monitoring for 

certain non-coal-fired, low emitting units; or an alternative 

monitoring system approved by the Administrator through a 

petition process. In addition, sources can submit petitions to 

the Administrator for alternatives to specific CSAPR and Part 75 

monitoring, recordkeeping, and reporting requirements. Each CEMS 

must undergo rigorous initial certification testing and periodic 

quality assurance testing thereafter, including the use of 

relative accuracy test audits (RATAs) and 24-hour calibrations. 

In addition, when a monitoring system is not operating properly, 

standard substitute data procedures are applied and result in a 

conservative estimate of emissions for the period involved. 

Further, Part 75 requires electronic submission of a 

quarterly emissions report to the Administrator, and in a format 

prescribed by the Administrator. The report would contain all of 

the data required concerning ozone season NOx emissions. 
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Units currently subject to CSAPR NOx ozone-season or CSAPR 

NOx annual trading program requirements monitor and report NOx 

emissions in accordance with Part 75, so most sources would not 

have to make any changes to monitoring and reporting practices. 

In fact, only units in Kansas currently subject to the CSAPR NOx 

annual trading program but not the CSAPR NOx ozone-season trading 

program would need to start newly reporting ozone season NOx mass 

emissions. These emissions are already measured under the annual 

program, so the change would be a minor reporting modification. 

Units in the following states monitor and report NOx emissions 

under the CSAPR NOx ozone-season trading program and would 

continue to do so without change under the CSAPR ozone update for 

the 2008 NAAQS: Alabama, Arkansas, Illinois, Indiana, Iowa, 

Kentucky, Louisiana, Maryland, Michigan, Mississippi, Missouri, 

New Jersey, New York, North Carolina, Ohio, Oklahoma, 

Pennsylvania, Tennessee, Texas, Virginia, West Virginia, and 

Wisconsin. 

8. Recordation of Allowances 

The EPA proposes to update the deadlines by which EPA would 

record allowances for the CSAPR NOx ozone-season trading program 

for the compliance periods in the years from 2017 through 2022. 

The proposed new dates would amend the recordation deadlines in 

40 CFR 97.521 as shown in the proposed regulatory text amendments 

at the end of this proposal. The existing recordation provisions 

require EPA to record either FIP-based (i.e., governed by part 
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97) or SIP-based allocations for 2017 and 2018 by July 1, 2016. 

The EPA proposes to delay this deadline to December 1, 2016. The 

extension would allow EPA to finalize any changes to the state 

budgets for the 2017 compliance period before recording 2017 

allowances. This would prevent the need to take back allowances 

that were recorded under existing budgets in cases where state 

budgets are reduced. The extended deadline would still allow 

allocations to be recorded five months prior to the start of the 

2017 compliance period, giving affected units time to make 

compliance plans. Compliance true-up for the 2017 ozone season 

occurs after December 1, 2017, so affected sources would have 

more than a year from the extended recordation deadline to ensure 

they hold enough allowances for 2017 ozone season compliance. The 

EPA is taking comment on this new deadline for 2017 and 2018 

allowance allocation recordation. The EPA is also taking comment 

on whether the provision to delay 2017 and 2018 allocation 

recordation should be finalized ahead of final action on this 

full proposal if this proposal is not finalized before July 1, 

2016. 

The EPA is also proposing to extend the existing deadlines 

for recording CSAPR NOx ozone-season allowances for the 2019 and 

2020 compliance periods and for the 2021 and 2022 compliance 

periods each by one year, to July 1, 2018, and July 1, 2019, 

respectively. The purpose of these proposed deadline extensions 

is to provide time for states to submit SIP revisions to modify 
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or replace the FIPs proposed in this rule on schedules comparable 

to the schedules for the SIP revision options that the states 

have under the current CSAPR regulations. The EPA seeks comment 

on extending these recordation deadlines as discussed. 

C. Submitting a SIP 

As noted earlier in this section VIII, states may replace 

the FIP with a SIP at any time if approved by the EPA. 

"Abbreviated" and "full" SIP options continue to be available. An 

"abbreviated SIP" allows a state to submit a SIP that would 

modify allocation provisions in the NOx budget trading program 

that is incorporated into FIP to allow the state to substitute 

its own allocation provisions. A second approach, referred to as 

a full SIP, allows a state to adopt a trading program meeting 

certain requirements that would allow sources in the state to 

continue to use the EPA-administered trading program through an 

approved SIP, rather than a FIP. In addition, as under CSAPR, EPA 

proposes to provide states with an opportunity to adopt state

determined allowance allocations for existing units for the 

second compliance period under this rule - in this case, the 2018 

compliance period - through streamlined SIP revisions. See 76 FR 

48326-48332 for additional discussion on full and abbreviated SIP 

options and 40 CFR 52.38(b) 

1. 2018 SIP Option 

As under CSAPR, the EPA proposes to allow a state to submit 

a SIP revision establishing allowance allocations for existing 

192 

ED_000738_00002684-00192 



E012866 2008 03 NAAQS CSAPR Update 2060 AS05 NPRM FRN 20151113 

units for the second year of the new requirements, 2018, to 

replace the FIP-based allocations. The process would be the same 

as under the current rule with deadlines shifted roughly 2 years 

-i.e., a state would submit a letter to EPA by November 15, 2016 

indicating its intent to submit a complete SIP revision by April 

1, 2017. The SIP would provide in an EPA-prescribed format a list 

of existing units and their allocations for the 2018 control 

period. If a state does not submit a letter of intent to submit a 

SIP revision, FIP allocations would be recorded by December 1, 

2016. If a state submits a timely letter of intent but fails to 

submit a SIP revision, FIP allocations would be recorded by April 

1, 2017. If a state submits a timely letter of intent followed by 

a timely SIP revision that is approved, the approved SIP 

allocations would be recorded by October 1, 2017. 

2. 2019 and Beyond SIP Option 

For the 2019 control period and later, EPA proposes that the 

SIP submittal deadline be delayed one year, until December 1, 

2017, from the current deadline. The deadline to then submit 

state allocations for 2019 and 2020 would be June 1, 2018 and the 

deadline to record those allocations would be July 1, 2018. Under 

the proposed new deadlines, a state could submit a SIP revision 

for 2021 and beyond control periods by December 1, 2018, with 

state allocations due June 1, 2019, and allocation recordation by 

July 1, 2019. For 2019 control period and later, SIPs can be full 

or abbreviated SIPs. An allocation methodology approved in an 
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abbreviated SIP submitted for 2017 under the existing CSAPR 

regulations could also apply under the proposed new rule in 2017 

and 2018. See above and 76 FR 48326-48332 for additional 

discussion on full and abbreviated SIP options and 40 CFR 

52.38(b). 

3. SIP Revisions that Do Not Use the CSAPR Trading Program 

For a transport SIP revision that does not use the CSAPR NOx 

ozone-season trading program, EPA would evaluate the transport 

SIP based on the particular control strategies selected and 

whether the strategies as a whole provide adequate and 

enforceable provisions ensuring that the emission reductions will 

be achieved. The SIP revision at a minimum should include the 

following general elements: (1) a comprehensive baseline 2017 

statewide NOx emission inventory (which includes growth and 

existing control requirements), which should be consistent with 

the 2017 emission inventory the EPA would use when finalizing 

this rulemaking to calculate the required state budget; (2) a 

list and description of control measures to satisfy the state 

emission reduction obligation and a demonstration showing when 

each measure would be in place to meet the 2017 compliance date; 

(3) fully-adopted state rules providing for such NOx controls 

during the ozone season; (4) for EGUs greater than 25 MWe and 

large boilers and combustion turbines with a rated heat input 

capacity of 250 mmBtu per hour or greater, Part 75 monitoring, 

and for other units, monitoring and reporting procedures 
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sufficient to demonstrate that sources are complying with the 

SIP; and (5) a projected inventory demonstrating that state 

measures along with federal measures will achieve the necessary 

emission reductions in time to meet the 2017 compliance 

deadline. 110 The SIPs must meet the requirements for public 

hearing, be adopted by the appropriate board or authority, and 

establish by a practically enforceable regulation or permit a 

schedule and date for each affected source or source category to 

achieve compliance. Once the state has made a SIP submission, the 

EPA will evaluate the submission(s) for completeness. The EPA's 

criteria for determining completeness of a SIP submission are 

codified at 40 CFR part 51 appendix V. 

For further information on replacing a FIP with a SIP, see 

the discussion in the final CSAPR rulemaking (76 FR 48326, August 

8, 2011). The EPA requests comment on what types of additional 

information and guidance would be helpful and stands ready to 

assist states in SIP development. 

4. Submitting a SIP to Participate in CSAPR for States Not 

Included in this Proposal 

The EPA believes that there could be circumstances where a 

state that is not obligated to reduce NOx emissions in order to 

eliminate significant contribution to nonattainment or 

interference with maintenance of ozone standards in another state 

(such as Florida or South Carolina for purposes of this proposal) 

110 The EPA notes that the SIP is not required to include modeling. 
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may wish to participate in the NOx ozone-season trading program 

in order to serve a different regulatory purpose. For example, 

the state may have a pending request for redesignation of an area 

to attainment that relies on participation in the trading program 

as part of the state's demonstration that emissions will not 

exceed certain levels, or the state may wish to rely on 

participation in the trading program for purposes of a SIP 

revision to satisfy certain obligations under the Regional Haze 

Rule. The EPA seeks comment on whether the EPA should revise the 

CSAPR regulations to allow the EPA to approve a SIP revision in 

which a state seeks to participate in the NOx ozone-season 

trading program for a purpose other than addressing ozone 

transport obligations. 

Further, the EPA seeks comment on the conditions that should 

apply to any such approval in order to ensure that the state's 

participation is consistent with the trading program's ability to 

achieve the program's objectives with respect to interstate 

transport of ozone pollution. The EPA believes that the primary 

conditions for consideration in this circumstance would be the 

level of the state emissions budget and what, if any, limitations 

would be placed on the use of allowances issued to the sources in 

that state by sources in other states. 

The EPA specifically seeks comment on whether a presumption 

of approvability of such a SIP revision should arise, without 

limitations on the use of corresponding allowances for compliance 
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by sources within that state or in other states, if the state 

would adopt as part of the SIP revision a NOx ozone-season 

emissions budget no higher than the emissions budgets that the 

EPA finalizes under this rule. For example, based on this 

proposal, an emissions budget that reflects EGU NOx mitigation 

strategies represented by a uniform cost of $1,300 per ton. The 

EPA notes that such emissions budgets could be developed using 

the data and analysis used to establish the emissions budgets for 

this rule. 

EPA also specifically seeks comment on whether a presumption 

of approvability of such a SIP revision should arise, with 

limitations on the use of allowances issued to the state's 

sources analogous to the limitations proposed for allowances 

issued to Georgia's units in this rule, if the state would adopt 

as part of the SIP revision a NOx ozone-season emissions budget 

no higher than the base case ozone season NOx emissions that EPA 

projected for the state in the analysis used to establish the 

emissions budgets for this rule. 

The EPA also specifically seeks comment on whether, in the 

case of a state previously subject to the CSAPR NOx ozone-season 

trading program (e.g., Florida or South Carolina), a presumption 

of approvability of such a SIP revision should arise at an 

emissions level higher than the state's base case emissions in 

the analysis used to establish the emissions budgets for this 

rule- for example, an emissions level equal to the state's 
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previously promulgated CSAPR budget - subject to the imposition 

of trading limitations on allowances issued to the state's units 

analogous to the limitations proposed for allowances issued to 

Georgia's units in this proposal. 

Finally, the EPA also seeks comment on whether a state whose 

allowances would otherwise be subject to limitations on use 

analogous to the limitations proposed for allowances issued to 

Georgia's units in this rule could avoid those limitations by 

adopting in a SIP revision a more stringent budget reflecting 

emission levels at higher dollar per ton emission reduction costs 

comparable to the dollar per ton emission reduction costs used to 

establish the budgets for other states in this rule. 

D. Title V Permitting 

The proposed rule, like CSAPR, does not establish any 

permitting requirements independent of those under title V of the 

CAA and the regulations implementing title V, 40 CFR Parts 70 and 

71. 111 All major stationary sources of air pollution and certain 

other sources are required to apply for title V operating permits 

that include emission limitations and other conditions as 

necessary to assure compliance with the applicable requirements 

of the CAA, including the requirements of the applicable State 

Implementation Plan. CAA sections 502(a) and 504(a), 42 U.S.C. 

7661a(a) and 7661c(a). The ''applicable requirements'' that must 

111 Part 70 addresses requirements for state title V programs, and Part 
71 governs the federal title V program. 
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be addressed in title V permits are defined in the title V 

regulations (40 CFR 70.2 and 71.2 (definition of ''applicable 

requirement'')). 

The EPA anticipates that, given the nature of the units 

subject to this transport rule and given that many of the units 

covered here are already subject to CSAPR, most of the sources at 

which the units are located are already subject to title V 

permitting requirements. For sources subject to title V, the 

interstate transport requirements for the 2008 ozone NAAQS that 

would be applicable to them under the final FIPs will be 

''applicable requirements'' under title V and therefore will need 

to be addressed in the title V permits. For example, requirements 

concerning designated representatives, monitoring, reporting, and 

recordkeeping, the requirement to hold allowances covering 

emissions, the assurance provisions, and liability will be 

''applicable requirements'' to be addressed in the permits. 

Title V of the CAA establishes the basic requirements for 

state title V permitting programs, including, among other things, 

provisions governing permit applications, permit content, and 

permit revisions that address applicable requirements under final 

FIPs in a manner that provides the flexibility necessary to 

implement market-based programs such as the trading programs 

established by CSAPR and updated by this proposed ozone 

interstate transport rule. 42 U.S.C. 7661a(b). 

In CSAPR, EPA established standard requirements governing 
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how sources covered by the rule would comply with title V and its 

regulations. 112 40 CFR 97.506(d). Under this proposed rule, EPA 

proposes that those same requirements would continue to apply to 

sources already in the CSAPR NOx Ozone-season Trading Program and 

to any newly covered sources that have been added to address 

interstate transport of the 2008 ozone NAAQS. For example, the 

title V regulations provide that a permit issued under title V 

must include "[a] provision stating that no permit revision shall 

be required under any approved emissions trading and other 

similar programs or processes for changes that are provided for 

in the permit." 40 CFR 70.6(a) (8) and 71.6(a) (8). Consistent with 

these provisions in the title V regulations, in CSAPR, EPA 

included a provision stating that no permit revision is necessary 

for the allocation, holding, deduction, or transfer of 

allowances. 40 CFR 97.506 (d) (1). This provision is also included 

in each title V permit for a covered source. The EPA proposes to 

maintain its approach under CSAPR that allowances can be traded 

(or allocated, held, or deducted) without a revision to the title 

V permit of any of the sources involved. 

Similarly, the EPA is also proposing to maintain that 

sources in the CSAPR NOx Ozone-season Trading Program can 

continue to use the title V minor modification procedure to 

112 EPA also issued a guidance document and template that includes 
instructions describing how to incorporate the CSAPR applicable 
requirements into a source's title V permit. 
http://www.epa.gov/airtransport/CSAPR/pdfs/CSAPR Title V Permit Guidan 
ce.pdfl - --
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change their approach for monitoring and reporting emissions, in 

certain circumstances. Specifically, sources may use the minor 

modification procedure so long as the new monitoring and 

reporting approach is one of the prior-approved approaches under 

CSAPR (i.e., approaches using a continuous emission monitoring 

system, an excepted monitoring system under appendices D and E to 

Part 75, a low mass emissions excepted monitoring methodology 

under 40 CFR 75.19, or an alternative monitoring system under 

subpart E of Part 75), and the permit already includes a 

description of the new monitoring and reporting approach to be 

used. See 40 CFR 97.506 (d) (2); 40 CFR 70.7 (e) (2) (i) (B) and 40 CFR 

71.7 (e) (1) (i) (B). As described in our 2015 guidance, we suggest 

in our template that sources may comply with this requirement by 

including a table of all of the approved monitoring and reporting 

approaches under the rule, and the applicable requirements 

governing each of those approaches. Inclusion of the table in a 

source's title V permit therefore allows a covered unit that 

seeks to change or add to their chosen monitoring and 

recordkeeping approach to easily comply with the regulations 

governing the use of the title V minor modification procedure. 

Parts XXX and XXX [CITE GUIDANCE DOCUMENT] set forth in 

detail the approaches previously discussed that are available for 

covered units to use for monitoring and reporting emissions, and 

provide reference to the relevant provisions in Part 75. Under 

CSAPR, in order to change a monitoring or reporting approach, 
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unit owners and operators must submit monitoring system 

certification applications to the EPA establishing the monitoring 

and reporting approach actually to be used by the unit, or, if 

the owners and operators choose to employ an alternative 

monitoring system, to submit petitions for that alternative to 

the EPA. These applications and petitions are subject to EPA 

review and approval to ensure consistency in monitoring and 

reporting among all trading program participants. The EPA's 

responses to any petitions for alternative monitoring systems or 

for alternatives to specific monitoring or reporting requirements 

are to be posted on the EPA's website113 • EPA proposes to maintain 

the same approach in this proposed rule. 

Consistent with the EPA's approach under CSAPR, the 

applicable requirements resulting from this proposed FIP would be 

incorporated into covered sources' existing title V permits 

either pursuant to the provisions for reopening for cause (40 CFR 

70.7(f) and 40 CFR 71.7(f)) or the standard permit renewal 

provisions (40 CFR 70.7(c) and 71.7(c)) . 114 For sources newly 

subject to title V that will also be covered sources under the 

final FIPs, the initial title V permit issued pursuant to 40 CFR 

113 irmarket.s s.html 

114 A permit lS reopened for cause if any new applicable requirements 
(such as those under a FIP) become applicable to a covered source with 

a remaining permit term of 3 or more years. If the remaining permit 
term is less than 3 years, such new applicable requirements will be 
added to the permit during permit renewal. See 40 CFR 70.7 (f) (1) (I) 
and 71.7 (f) (1) (I). 
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70.7(a) should address the final FIP requirements. 

As in CSAPR, the approach to title V permitting under the 

proposed FIPs imposes no independent permitting requirements and 

should reduce the burden on sources already required to be 

permitted under title V and on permitting authorities. 

E. Relationship to Other Emission Trading and Ozone Transport 

Programs 

1. Interactions with Existing CSAPR115 Annual Programs, Title IV 

Acid Rain Program, NOx SIP Call, Section 176A Petition, and Other 

State Implementation Plans 

a. CSAPR Annual Programs 

Nothing in this proposal affects any CSAPR NOx annual or 

CSAPR S02 Group 1 or CSAPR S02 Group 2 requirements. The CSAPR 

annual requirements were premised on the 1997 and 2006 PM2.s NAAQS 

that are not being addressed in this rulemaking. The CSAPR NOx 

annual trading program and the CSAPR S02 Group 1 and Group 2 

trading programs remain in place and will continue to be 

administered by the EPA. 

The EPA acknowledges that, in addition to the ozone budgets 

discussed above, the D.C. Circuit has remanded for 

reconsideration the CSAPR S02 budgets for Alabama, Georgia, South 

Carolina, and Texas. EME Homer City II, 795 F.3d at 138. This 

115 The CSAPR Annual Programs are referred to in regulations as the 
Transport Rule NOx Annual Trading Program (40 CFR 97.401-97.435), the 
Transport Rule S02 Group 1 Trading Program (40 CFR 97.601-97.635) and 
the Transport Rule S02 Group 2 Trading Program (40 CFR 97.701-97.735). 
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proposal does not address the remand of these CSAPR phase 2 S02 

emissions budgets. The EPA intends to address the remand of the 

phase 2 S02 annual emissions budgets separately. 

b. Title IV Interactions 

This proposed rule if adopted would not affect any Acid Rain 

Program requirements. Any Title IV sources that are subject to 

provisions of this proposed rule would still need to continue to 

comply with all Acid Rain provisions. Acid Rain Program S02 and 

NOx requirements are established independently in Title IV of the 

Clean Air Act, and will continue to apply independently of this 

proposed rule's provisions. Acid Rain sources will still be 

required to comply with Title IV requirements, including the 

requirement to hold Title IV allowances to cover S02 emissions at 

the end of a compliance year. 

c. NOx SIP Call Interactions 

States affected by both the NOx SIP Call and any final CSAPR 

ozone update for the 2008 NAAQS will be required to comply with 

the requirements of both rules. This proposed rule requires NOx 

ozone season emission reductions from EGUs greater than 25 MW in 

nearly all NOx SIP Call states and at levels greater than 

required by the NOx SIP Call. Therefore, this proposed rule would 

satisfy the requirements of the NOx SIP Call for these large EGU 

units. 

The NOx SIP Call states used the NOx Budget Trading Program 

to comply with the NOx SIP Call requirements for EGUs serving a 
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generator with a nameplate capacity greater than 25 MW and large 

non-EGUs with a maximum rated heat input capacity greater than 

250 MMBTU/hr. (In some states, EGUs smaller than 25 MW were also 

part of the NBP as a carryover from the Ozone Transport 

Commission NOx Budget Trading Program.) When the EPA promulgated 

CAIR, it allowed states to modify that program and include all 

NOx Budget Trading Program units in the CAIR NOx Ozone-season 

Trading Program as a way to continue to meet the requirements of 

the NOx SIP Call for these sources. 

In CSAPR, however, the EPA allowed states to expand 

applicability of the trading program to EGUs smaller than 25 MW 

but did not allow the expansion of applicability to include large 

non-EGU sources. The reason for excluding large non-EGU sources 

was largely that emissions from these sources were generally much 

lower than the budget amount and there was concern that surplus 

allowances created as a result of an overestimation of baseline 

emissions and subsequent shutdowns (since 1999 when the NOx SIP 

Call was promulgated) would prevent needed reductions by the EGUs 

to address significant contribution to downwind air quality 

impacts. 

Since then, states have had to find appropriate ways to 

continue to show compliance with the NOx SIP Call, particularly 

for large non-EGUs. 116 Most states that included such sources in 

116 CSAPR generally satisfies NOx SIP Call requirements for EGUs in most 
affected states because the CSAPR cap is lower than the EGU portion of 
the NOx SIP Call emission levels. 

205 

ED_000738_00002684-00205 



E012866 2008 03 NAAQS CSAPR Update 2060 AS05 NPRM FRN 20151113 

CAIR are still working to find suitable solutionsY 7 

Therefore, the EPA is taking comment on whether to allow any 

NOx SIP Call state affected by this proposed rule to voluntarily 

submit a SIP revision at a budget level that is environmentally 

neutral to address the state's NOx SIP Call requirement for ozone 

season NOx reductions. The SIP revision could include a rule to 

expand the applicability of the CSAPR NOx ozone-season trading 

program to include all NOx Budget Trading Program units. Analysis 

shows that these units (mainly large non-EGU boilers, combustion 

turbines, and combined cycle units with a maximum rated heat 

input capacity greater than 250 mmBtu/hr) continue to emit well 

below their portion of the NOx SIP Call budget. In order to 

ensure that the necessary amount of EGU emission reductions occur 

for this proposed rule, the corresponding state ozone-season 

emissions budget amount could be increased by the lesser of the 

highest ozone season NOx emissions (in the last 3 - 5 years) 118 

from those units or the relevant non-EGU budget under the NOx SIP 

Call, and this small group of non-EGUs could participate in the 

CSAPR ozone-season trading program. The environmental impact 

would be neutral using this approach, and hourly reporting of 

emissions under part 75 would continue. This approach would 

address requests by states for help in determining an appropriate 

117 Affected sources continue to report ozone season emissions using 
part 75 as required by the NOx SIP Call and emissions in most states 
cannot (or are not likely to) exceed NOx SIP Call non-EGU budget 
levels. 
118 EPA requests comment on the appropriate time period for this 
determination. 
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way to address the continuing NOx SIP Call requirement as to non-EGU 

sources. EPA proposes that if this option is finalized that the 

variability limits established for EGUs be unchanged as a result 

of including these non-EGUs. The assurance provisions would apply 

to EGUs, and emissions from non-EGUs would not affect the 

assurance levels. 

The NOx SIP Call generally requires that states choosing to 

rely on large EGUs and large non-EGUs for meeting NOx SIP Call 

emission reduction requirements must establish a NOx mass 

emissions cap on each source and require Part 75, subpart H 

monitoring. As an alternative to source-by-source NOx mass 

emission caps, a state may impose NOx emission rate limits on 

each source and use maximum operating capacity for estimating NOx 

mass emissions or may rely on other requirements that the state 

demonstrates to be equivalent to either the NOx mass emission 

caps or the NOx emission rate limits that assume maximum 

operating capacity. Collectively, the caps or their alternatives 

cannot exceed the portion of the state budget for those sources. 

See 40 CFR 51.121 (f) (2) and (i) (4). If the EPA were to allow a 

state to expand the applicability of this proposed rule to 

include all the NOx Budget Trading Program units in the CSAPR NOx 

ozone-season trading program, the cap requirement would be met 

through the new budget and the monitoring requirement would be 

met through the trading program provisions, which require part 75 

monitoring. Whether this option is finalized or not, the EPA will 
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work with states to ensure that NOx SIP Call obligations continue 

to be met. The EPA requests comment on the voluntary inclusion of 

NOx SIP Call non-EGUs in this 2008 ozone-season proposed rule. 

d. CAA Section 176A Petition to Expand the OTR 

On December 9, 2013, the EPA received a CAA section 176A 

petition from the states of Connecticut, Delaware, Maryland, 

Massachusetts, New Hampshire, New York, Rhode Island, and 

Vermont. The petition was amended on December 12, 2013 to add the 

state of Pennsylvania as a petitioning state. The petition 

requests that the EPA add 8 states and the remainder of the 

Commonwealth of Virginia to the current Ozone Transport Region 

that was established under CAA section 184. 119 The EPA will 

address this petition at a future date. 

e. Other State Implementation Plans 

In this proposal, the EPA has not conducted any technical 

analysis to determine whether compliance with the proposed rule 

would satisfy other requirements for EGUs in any attainment or 

nonattainment areas (e.g., RACT or BART). For that reason, the 

EPA is not now making determinations nor establishing any 

presumptions that compliance with the proposed rule satisfies any 

other requirements for EGUs. Based on analyses that states 

conduct on a case-by-case basis, states may be able to conclude 

119 The named 8 states are: Illinois, Indiana, Kentucky, Michigan, North 
Carolina, Ohio, Tennessee, and West Virginia. Currently, the portion 
of the Commonwealth of Virginia in the OTR is in the consolidated 
metropolitan statistical area that includes the District of Columbia 
and northern Virginia. 
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that compliance with the proposed rule for certain EGUs fulfills 

other SIP requirements. 

2. Other Federal Rulemakings 

a. Clean Power Plan 

On August 3, 2015, President Obama and EPA announced the 

Clean Power Plan - a historic and important action on emissions 

that contribute to climate change. The CPP reduces carbon 

pollution from the power sector. With strong but achievable 

standards for power plants, and customized goals for states to 

cut the carbon pollution (C02) that is driving climate change, 

the Clean Power Plan (CPP) provides national consistency, 

accountability and a level playing field while reflecting each 

state's energy mix. 

The Clean Air Act- under section 111(d) -creates a 

partnership between EPA, states, tribes and U.S. territories -

with EPA setting a goal and states and tribes choosing how they 

will meet it. The CPP follows that approach. The CPP establishes 

interim and final C02 emission performance rates and statewide 

goals. States then develop and implement plans that ensure that 

the power plants in their state - either individually, together 

or in combination with other measures - achieve these rates or 

goals. States will be required to submit a state plan, or an 

initial submittal with an extension request, by September 6, 

2016. Complete state plans must be submitted no later than 

September 6, 2018. The interim rates and goals are assessed over 
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the years 2022 to 2029 and the final C02 emission performance 

rates, rate-based goals, or mass-based goals are assessed for 

2030 and after. 

Because the final deadline for states to submit complete 

plans under the CPP is September 2018 and because mandatory CPP 

reductions do not begin until the interim period (i.e., starting 

in 2022), the EPA does not anticipate significant interactions 

with the CPP and the near-term (i.e., starting in 2017) ozone 

season EGU NOx emission reduction requirements under this 

proposal. 

However the EPA notes that actions taken to reduce C02 

emissions (e.g., deployment of zero-emitting generation) may also 

reduce ozone season NOx emissions. To the extent that states or 

electric utilities consider emission reduction strategies to meet 

these two separate requirements - CPP and interstate ozone 

transport - in a coordinated manner, they may find efficiency 

gains in that actions to meet the CPP goals may also help meet 

interstate ozone transport requirements. 

The EPA believes that timing flexibility provided in the CPP 

offers significant benefits that allow states to develop plans 

that will help achieve a number of goals, including, but not 

limited to: reducing cost, addressing reliability concerns, 

addressing concerns about stranded assets, and facilitating the 

integration of meeting the emission guidelines and compliance by 

affected EGUs with other air quality and pollution control 
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obligations on the part of both states and affected EGUs. 

The EPA is also cognizant of the potential influence of 

addressing interstate ozone transport on the CPP. As states and 

utilities undertake the near- and longer-term planning that will 

be needed for the CPP, they will have the opportunity to consider 

how compliance with this rule can anticipate, or be consistent 

with, expected compliance strategies for the CPP. While some EGU 

NOx mitigation strategies, most notably shifting generation from 

higher-NOx emitting coal-fired units to lower NOx emitting NGCC 

units, can potentially also reduce C02 emissions, the EGU 

emissions analysis performed for this interstate transport action 

does not results in a notable difference in C02 emissions. 

However, EPA's results do not preclude states and utilities from 

considering these programs together. And, as the EPA has 

structured the interstate transport obligations that would be 

established by this proposal as requirements to limit aggregate 

affected EGU emissions and the EPA is not proposing to enforce 

source-specific emission reduction requirements, EGU owners have 

the flexibility to plan for compliance with the interstate ozone 

transport requirements in ways that are consistent with state and 

EGU strategies to reduce C02 emissions for the Clean Power Plan. 

With respect to concerns about potentially stranded 

investments120 in NOx control equipment, the EPA's budget-setting 

120 A potential stranded investment is an investment in an EGO NOX reduction 
strategy (e.g., combustion controls) for which the affected EGO retires before 
the investment is fully depreciated. 
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approach quantifies NOx reductions from upgrading combustion 

controls at coal-fired units. However, CSAPR's flexible 

compliance does not require that specific NOx controls be 

installed at any specific facilities, and we would not expect 

such controls to be installed on units that may not be economic 

to operate in the future. 

b. 2015 Ozone Standard 

On October 1, 2015, the EPA strengthened the ground-level 

ozone NAAQS to 70 ppb, based on extensive scientific evidence 

about ozone's effects on public health and welfare. This proposed 

rule to update CSAPR to address interstate emissions transport 

with respect to the 2008 ozone NAAQS is a separate and distinct 

regulatory action and is not meant to address the CAA's good 

neighbor provision with respect to the strengthened 2015 ozone 

NAAQS. 

The EPA is mindful of the need to address ozone transport 

for the 2015 ozone NAAQS. The statutory deadline for the EPA to 

finalize area designations is October 1, 2017. Further, good 

neighbor SIPs from states are due on October 1, 2018. The steps 

taken under this proposal to reduce interstate ozone transport, 

when finalized, will help states attain and maintain the 2015 

ozone NAAQS. Moreover, to facilitate the implementation of the 

CAA good neighbor provision the EPA intends to provide 

information regarding steps 1 and 2 of the CSAPR framework in the 

fall of 2016. In particular, the EPA expects to conduct modeling 
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necessary to identify projected nonattainment and maintenance 

receptors and identify the upwind states that contribute 

significantly to these receptors. 

VIII. Costs, Benefits, and Other Impacts of the Proposed Rule 
The EPA evaluated the costs, benefits, and impacts of 

compliance with the proposed EGU NOx ozone-season emissions 

budgets that reflect uniform NOx costs of $1,300 per ton (see 

proposed emissions budgets in table VI.1). In addition, the EPA 

also assessed compliance with other more and less stringent 

alternative EGU NOx ozone-season emissions budgets, reflecting 

uniform NOx costs of $3,400 per ton and $500 per ton, 

respectively (see alternative emissions budgets in tables VI.2 

and VI.3). The EPA evaluated the impact of implementing these 

emissions budgets to reduce interstate transport for the 2008 

ozone NAAQS in 2017. More details for this assessment can be 

found in the Regulatory Impact Analysis in the docket for this 

proposed rule. 

The EPA notes that its analysis of the regulatory control 

scenarios (i.e., the proposal and more and less stringent 

alternatives) is illustrative in nature, in part because the EPA 

proposes to implement the proposed EGU NOx emissions budgets via 

a regional NOx ozone-season allowance trading program. This 

implementation approach provides utilities with the flexibility 

to determine their own compliance path. The EPA's assessment 
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develops and analyzes one possible scenario for implementing the 

NOx budgets proposed by this action and one possible scenario for 

implementing the more and less stringent alternatives. 

Table VIII.1 provides the projected 2017 EGU emissions 

reductions for the evaluated regulatory control scenarios. 

Table VIII.1 - Projected 2017 Emissions Reductions of NOx, S02 , 

and C02 with the Proposed NOx Emissions Budgets and More or Less 
Stringent Alternatives (Tons) 1 

Proposal 
NOx (annual) 89,969 
NOx (ozone season) 84,856 
so2 (annual) 383 
C02 (annual) 610,092 

More Stringent 
Alternative 

92,582 
83,680 

425 
614,385 

Less Stringent 
Alternative 

23,686 
25,051 

301 
719,760 

1 NOx and S02 emissions are reported in English (short) tons; C02 
is reported in metric tons. 

The EPA estimates the costs associated with compliance with 

the illustrative proposed regulatory control alternative to be 

approximately $93 million annually. These costs represent the 

private compliance cost of reducing NOx emissions to comply with 

the proposal and include monitoring, recordkeeping, and reporting 

costs. Table VIII.2 provides the estimated costs for the 

evaluated regulatory control scenarios, including the proposal 

and more and less stringent alternatives. Estimates are in 2011 

dollars. 

Table VIII.2 - Cost Estimates for Compliance with the Proposed 
NOx Emissions Budgets and More and Less Stringent Alternatives 
(2011$) 1 
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Proposal 
Costs $93 

More Stringent 
Alternative 

$96 

Less Stringent 
Alternative 

$4.7 
1 Levelized annualized costs over the period 2016 through 2040, 
discounted using the 4.77 discount rate used in IPM's objective 
function of minimizing the net present value of the stream of 
total costs of electricity generation. 

In this analysis, the EPA monetized the estimated benefits 

associated with reducing population exposure to ozone and PM2 . 5 

and co-benefits of decreased emissions of C02 , but was unable to 

monetize the co-benefits associated with reducing exposure to 

mercury, carbon monoxide, and N02 , as well as ecosystem effects 

and visibility impairment. In addition, the EPA expects positive 

health and welfare impacts associated with reduced levels of 

hydrogen chloride, but could not quantify these impacts. Among 

the benefits it could quantify, the EPA estimated combinations of 

health benefits at discount rates of 3 percent and 7 percent (as 

recommended by the EPA's Guidelines for Preparing Economic 

Analyses [U.S. EPA, 2014] and OMB's Circular A-4 [OMB, 2003]) and 

climate co-benefits at discount rates of 5 percent, 3 percent, 

2. 5 percent, and 3 percent (95th percentile) (as recommended by 

the interagency working group) . The EPA estimates the monetized 

ozone-related benefits 121 of the proposal to be $490 million to 

$790 million (2011$) in 2017 and the PM2.5-related co-benefits 122 

of the proposal to be $190 million to $430 million (2011$) using 

121 The ozone-related health benefits range is based on applying different 
adult mortality functions (i.e., Smith et al. (2009) and Zanobetti and 
Schwartz (2008)). 
122 The PM2.5-related health co-benefits range is based on applying different 
adult mortality functions (i.e., Krewski et al. (2009) and Lepeule et al. 
(2012)) . 
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a 3% discount rate and $170 million to $380 million (2011$) using 

a 7% discount rate. Further, the EPA estimates C02-related co-

benefits of $6.5 to $66 million (2011$). Additional details on 

this analysis are provided in the RIA for this proposal. Tables 

VIII.3 and VIII.S summarize the quantified monetized human health 

and climate benefits of the proposal and the more and less 

stringent control alternatives. Table VIII.4 summarizes the 

estimated avoided ozone- and PM2.5-related health incidences for 

the proposal and the more and less stringent control 

alternatives. 

Table VIII.3 Estimated Health Benefits of Projected 2017 
Emissions Reductions for the Proposal and More or Less Stringent 
Alternatives (millions of 2011$) 1 

NOx (as ozone) 

NOx (as PM2. 5) 
3% Discount Rate 
7% Discount Rate 

Total 

Proposal 
$490 to $790 

$190 to $430 
$170 to $380 

More Stringent Less Stringent 
Alternative Alternative 
$500 to $820 $140 to $220 

$190 to $440 $49 to $110 
$170 to $390 $45 to $100 

3% Discount Rate $670 to $1,200 $690 to $1,300 $190 to $340 
7% Discount Rate $650 to $1,200 $670 to $1,200 $180 to $330 

1 The health benefits range is based on adult mortality functions 
(e.g., from Krewski et al. (2009) with Smith et al. (2009) to 
Lepeule et al. (2012) with Zanobetti and Schwartz (2008)). 

Table VIII. 4 Summary of Estimated Avoided Ozone-Related and PM2.s
Related Health Incidences from Projected 2017 Emissions 
Reductions for the Proposal and More or Less Stringent 
Alternatives 1 

Ozone-related Health Effects 

Avoided Premature Mortality 
Smith et al. (2009) (all ages) 
Zanobetti and Schwartz (2008) 
(all ages) 
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Proposal 

48 
81 

More Less 
Stringent Stringent 

Alternative Alternative 

50 14 
83 23 
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Avoided Morbidity 
Hospital admissions-respiratory 
causes (ages > 65) 
Emergency room visits for 
asthma (all ages) 
Asthma exacerbation (ages 6-18) 
Minor restricted-activity days 
(ages 18-65) 
School loss days (ages 5-17) 

PM2.s-related Health Effects 
Avoided Premature Mortality 
Krewski et al. (2009) (adult) 
Lepeule et al. (2012) (adult) 
Woodruff et al. ( 19 97) (infant) 

Avoided Morbidity 
Emergency department visits for 
asthma (all ages) 
Acute bronchitis (age 8-12) 
Lower respiratory symptoms (age 
7-14) 
Upper respiratory symptoms 
(asthmatics age 9-11) 

Minor restricted-activity days 
(age 18-65) 
Lost work days (age 18-65) 
Asthma exacerbation (age 6-18) 
Hospital admissions-respiratory 
(all ages) 
Hospital 
admissions-cardiovascular (age 
> 18) 
Non-Fatal Heart Attacks (age 
>18) 
Peters et al. (2001) 
Pooled estimate of 4 studies 

79 

320 

93,000 
240,000 

77,000 

21 
48 
<1 

12 

31 
390 

560 

16,000 

2,700 
580 
6.4 

7. 8 

25 
2.7 

81 

330 

95,000 
240,000 

79,000 

22 
50 
<1 

12 

32 
400 

570 

16,000 

2,700 
600 
6.5 

8. 0 

26 
2. 8 

22 

90 

26,000 
67,000 

22,000 

5. 6 
13 
<1 

3.1 

8.1 
100 

150 

4,200 

700 
150 
1.7 

2.1 

6. 6 
0.7 

1 All estimates are rounded to whole numbers with two significant 
figures. 

Table VIII.S Estimated Global Climate Co-benefits of C02 
Reductions for the Proposal and More or Less Stringent 
Alternatives (millions of 2011$) 1 

Discount rate and 
statistic 
5% (average) 
3% (average) 

Proposal 
$6.5 
$23 
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More 
Stringent 

Alternative 
$6.5 
$23 

Less 
Stringent 

Alternative 
$7.6 
$27 
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2.5% (average) 
3% (95ili percentile) 

$35 
$66 

$35 
$66 

$41 
$78 

1 The social cost of carbon (SC-C02 ) values are dollar-year and 
emissions-year specific. SC-C02 values represent only a partial 
accounting of climate impacts. 

The EPA combined this information to perform a benefit-cost 

analysis for this proposal (shown in table VIII.6 and for the 

more and less stringent alternatives-shown in the RIA in the 

docket for this proposed rule) . 

Table VIII.6 Total Costs, Total Monetized Benefits, and Net 
Benefits of the Proposal in 2017 for U.S. (millions of 2011$) 

Climate Co-Benefits 
Air Quality Health 
Total Benefits 
Annualized 
Net Benefits 
Non-Monetized 

$23 
$670 to $1200 
$700 to $1200 

$93 
$600 to $1100 

Non-monetized climate benefits 
Reductions in exposure to ambient N02 and 

Reductions in mercury deposition 
Ecosystem benefits assoc. with reductions 

Visibility impairment 

There are additional important benefits that the EPA could 

not monetize. Due to current data and modeling limitations, our 

estimates of the co-benefits from reducing C02 emissions do not 

include important impacts like ocean acidification or potential 

tipping points in natural or managed ecosystems. Unquantified 

benefits also include climate co-benefits from reducing emissions 

of non-co2 GHGs (e.g., nitrous oxide and methane) and co-benefits 

from reducing direct exposure to S02, NOx, and hazardous air 

pollution (e.g., mercury), as well as from reducing ecosystem 

effects and visibility impairment. Based upon the foregoing 
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discussion, it remains clear that the benefits of this proposed 

action are substantial, and far exceed the costs. Additional 

details on benefits, costs, and net benefits estimates are 

provided in the RIA for this proposal. 

For this proposed rule, the EPA analyzed the costs to the 

electric power sector using IPM. The IPM is a dynamic linear 

programming model that can be used to examine the economic 

impacts of air pollution control policies for S02 and NOx 

throughout the contiguous United States for the entire power 

system. Documentation for IPM can be found in the docket for this 

rulemaking or at www.epa.gov/powersectormodeling. 

The EPA provides a qualitative assessment of economic 

impacts associated with electricity price changes to consumers 

that may result from this proposed rule. This assessment can be 

found in the RIA for this proposed rule. 

Executive Order 13563 directs federal agencies to consider 

the effect of regulations on job creation and employment. 

According to the Executive Order, "our regulatory system must 

protect public health, welfare, safety, and our environment while 

promoting economic growth, innovation, competitiveness, and job 

creation. It must be based on the best available science" 

(Executive Order 13563, 2011). Although standard benefit-cost 

analyses have not typically included a separate analysis of 
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regulation-induced employment impacts, employment impacts are of 

particular concern and questions may arise about their existence 

and magnitude. 

States have the responsibility and flexibility to implement 

policies and practices as part of developing SIPs for compliance 

with the emissions budgets found in this proposed rule. Given the 

wide range of approaches that may be used and industries that 

could be affected, quantifying the associated employment impacts 

is difficult. 

IX. Summary of Proposed Changes to the Regulatory Text for the 

CSAPR FIPs and CSAPR Trading Programs 

This section describes proposed amendments to the regulatory 

text in the Code of Federal Regulations (CFR) for the CSAPR FIPs 

and the CSAPR NOx Ozone-Season Trading Program related to the 

findings and remedy discussed throughout this preamble. This 

section also describes other minor proposed corrections to the 

existing CFR text for the CSAPR FIPs and the CSAPR trading 

programs more generally. 

The proposed regulatory text amendments related to the CSAPR 

FIPs and the CSAPR NOx Ozone-Season Trading Program would be made 

in parts 52, 78, and 97 of title 40 of the CFR. Proposed changes 

to update the list of states that would be subject to FIPs to 

address obligations related to transported ozone pollution are in 

section 52.38 (b) (2) (summarizing all states subject to FIPs), 

52.540 (ending FIP for Florida), 52.882 (establishing FIP for 
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Kansas), and 52.2140 (ending FIP for South Carolina). Section 

97.510 contains the proposed changes establishing or revising the 

amounts of NOx Ozone-Season trading budgets, new unit set-asides 

(NUSAs), Indian country NUSAs, and variability limits for states 

whose sources participate in the CSAPR NOx Ozone-Season Trading 

Program. Additional proposed changes to accommodate trading 

program participation by sources whose coverage starts in 

different years are in sections 97.506 (c) (3) (compliance 

deadlines), 97.512 (NUSA allowance allocation procedures), 

97.530(b) (monitor certification deadlines), and 97.534(d) 

(reporting deadlines) . 

Proposed changes to section 52.38(b) (3) through (5) would 

update states' options to submit SIP revisions which, upon 

approval by the EPA, would modify certain CSAPR trading program 

provisions as applied to those states or replace the states' FIPs 

with SIPs - options that correspond closely to states' SIP 

revision options under CSAPR as initially promulgated. Proposed 

changes in section 97.521 (allowance recordation) delay the 

deadlines for recording CSAPR NOx Ozone-Season allowances for the 

control periods in 2018 through 2022 in order to coordinate with 

the proposed updated submission deadlines for the optional SIP 

revisions. A similar proposed delay in the deadline for 

recording allowances for the control period in 2017 would provide 

time to finalize this rule and would thereby allow the EPA to 

record allocations of 2017 allowances based on the final revised 
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budgets instead of recording allocations based on existing 

budgets that are proposed to be superseded. 

The proposed limitations on the use of emission allowances 

issued for a compliance period before 2017 or from the state NOx 

Ozone-Season trading budget for Georgia are implemented by 

redefining sources' obligations under the trading program in 

terms of "tonnage equivalents" of allowances rather than in terms 

of nominal quantities of allowances. Section 97.502 contains a 

proposed new definition of "tonnage equivalent" and related 

proposed modifications to the definitions of "CSAPR NOx Ozone

Season allowance" and "CSAPR NOx Ozone-Season emissions 

limitation." A new section 97.524(f) sets out the proposed 

procedures for determining the tonnage equivalent of an 

allowance. Additional proposed changes to reflect the use of 

allowances based on their tonnage equivalents (rather than their 

nominal numbers) to meet various obligations are contained in 

sections 97.506(c) (standard requirements relating to NOx 

emissions), 97.511(c) (corrections of incorrect allowance 

allocations), 97.524 (compliance with emissions limitations and 

excess emissions provisions), and 97.525 (compliance with 

assurance provisions). A proposed change to section 78.1 would 

make EPA's determinations of the tonnage equivalents of 

particular allowance holdings subject to the administrative 

appeal procedures set forth in part 78. 

In addition to the proposed CFR changes described above, 
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this proposal also includes other minor amendments throughout the 

sections of parts 52, 78, and 97 implementing CSAPR, including 

sections implementing CSAPR's other three emissions trading 

programs. The most common category of these minor changes 

consists of proposed corrections to cross-references. Some cross

references would change as a result of this proposal and 

corrections of those cross-references are therefore related to 

the changes described above, while other cross-references as 

originally published indicated incorrect locations because of 

typographical errors or indicated correct locations but did not 

use the correct CFR format. In virtually all cases, the intended 

correct cross-reference can be determined from context, but the 

corrections clarify the regulations. 

Besides the proposed corrections to cross-references, most 

of the remaining proposed corrections address other typographical 

errors. However, a small number of the proposed CFR changes 

correct errors that are not cross-references or obviously 

typographical errors. While the EPA views all of these proposed 

corrections as noncontroversial, a few merit a short explanation. 

First, the phrase "with regard to the State" or "the State 

and" would be added in a number of locations in sections 52.38 

and 52.39 where it was inadvertently omitted. The added phrase 

clarifies that when the EPA approves a state's SIP revision as 

modifying or replacing provisions in a CSAPR trading program, the 

modification or replacement is effective only with regard to that 
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particular state. Correcting the omissions of these phrases would 

make the language concerning SIP revisions consistent for all the 

types of SIP revisions under all the CSAPR trading programs. 

Second, the phrase "in part" would be removed from the 

existing FIP language in various sections of part 52 for certain 

states with Indian country to clarify that in order to replace a 

CSAPR FIP affecting the sources in these states, a SIP revision 

must fully, not "in part," correct the SIP deficiency identified 

by the EPA as the basis for the FIP. The intended purpose of the 

words "in part" - specifically, to indicate that approval of a 

state's SIP revision would not relieve any sources in Indian 

country within the borders of the state from obligations under 

the FIP - is already served by other language in those FIPs. The 

proposed corrections would make the language in these CSAPR FIPs 

consistent with the FIP language for the remaining CSAPR FIPs 

that address states with Indian country. Analogous proposed 

changes to the general CSAPR FIP language in sections 52.38(a) (5) 

and (6) and (b) (5) and (6) and 52.39(f), (i), and (j) would 

remove the phrase "in whole or in part" (referencing states 

without Indian country and states with Indian country, 

respectively) while adding language distinguishing the effect 

that the EPA's approval of a SIP revision would have on sources 

in the state from the lack of effect on any sources in Indian 

country within the borders of the state. 

Third, language would be added to section 78.1 clarifying 
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that determinations by the EPA Administrator under the CSAPR 

trading programs that are subject to the part 78 administrative 

appeal procedures are subject to those procedures whether the 

source in question participates in a CSAPR trading program under 

a FIP or under an approved SIP revision. This approach is 

consistent with the approach taken under CAIR FIPs and SIPs and 

with the EPA's intent in CSAPR, as evidenced by the lack of any 

proposal or discussion in the CSAPR rulemaking regarding 

deviation from the historical approach. This approach is also 

consistent with provisions in sections 52.38 and 52.39 

prohibiting approvable SIP revisions from altering certain 

provisions of the CSAPR trading programs, including the 

provisions specifying that administrative appeal procedures for 

determinations of the EPA Administrator under the trading 

programs are set forth in part 78. 

Fourth, the phrase "steam turbine generator" would be 

changed to "generator" in the list of required equipment in the 

definition of a "cogeneration system" in sections 97.402, 97.502, 

97.602, and 97.702. Absent this correction, a combustion turbine 

in a facility that uses the combustion turbine in combination 

with an electricity generator and heat recovery steam generator, 

but no steam turbine, to produce electricity and useful thermal 

energy would not meet the definition of a "cogeneration unit." 

The proposed correction would clarify that a combustion turbine 

in such a facility should be able to qualify as a "cogeneration 
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unit" (assuming it meets other relevant criteria) under the CSAPR 

trading programs, as it could under the CAIR trading programs. 

The consistency of this approach with the EPA's intent in the 

CSAPR rulemaking is evidenced by the lack of any proposal or 

discussion in that rulemaking regarding the concept of narrowing 

the set of facilities qualifying for an applicability exemption 

as cogeneration units. To the contrary, as discussed in the 

preamble to the CSAPR proposal (75 FR 45307), the definition of 

"cogeneration system" was created in CSAPR to potentially broaden 

the set of facilities qualifying for the exemption, specifically 

by facilitating qualification as "cogeneration units" for certain 

units that might not meet the required levels of efficiency on an 

individual basis but that operate as components of multi-unit 

"cogeneration systems" that do meet the required levels of 

efficiency. 

Fifth, the deadline for recording certain allowance 

allocations under sections 97.421(j), 97.521(j), 97.621(j), and 

97.721(j) would be changed from the "date on which" the EPA 

receives the necessary allocation information to the date "15 

days after the date on which" the EPA receives the information. 

The EPA's lack of intention in the CSAPR rulemaking to establish 

the deadline as defined prior to the correction is evidenced by 

the impracticability of complying with such a deadline. 

Sixth, a proposed change to a description of a required 

notice under the assurance provisions in sections 
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97.425 (b) (2) (iii) (B), 97.525 (b) (2) (iii) (B), 97.625 (b) (2) (iii) (B), 

and 97. 7 2 5 (b) ( 2) (iii) (B) would modify the phrase "any 

adjustments" to the phrase "calculations incorporating any 

adjustments" in order to clarify that the required notice will 

identify not only any adjustments made to previously noticed 

calculations, but also the complete calculations with (or 

without) such adjustments. The intended meaning is clear from the 

subsequent provisions that use this notice as the point of 

reference for the complete calculations used in the succeeding 

administrative procedures. 

Finally, the EPA notes that the proposed amendments include 

updating the name of the rule in the CFR from its name as 

initially proposed - "Transport Rule" or "TR" - to its name as 

finalized - "Cross-State Air Pollution Rule" or "CSAPR." This 

update is intended to reduce confusion and simplify 

communications regarding the rule by allowing a single name to be 

used in all contexts. 

The EPA invites comment on the proposed regulatory text 

amendments described above and shown at the end of this notice. 

X. Statutory and Executive Order Reviews 

Additional information about these statutes and Executive 

Orders can be found at ht 
--~~~------~--~--~------~~------~-------

and-executive 
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A. Executive Order 12866: Regulatory Planning and Review 

and Executive Order 13563: Improving Regulation and Regulatory 

Review 

This action is an economically significant regulatory action 

that was submitted to the Office of Management and Budget (OMB) 

for review. Any changes made in response to OMB recommendations 

have been documented in the docket. The EPA prepared an analysis 

of the potential costs and benefits associated with this action. 

This analysis, which is contained in the "Regulatory Impact 

Analysis for the Proposed Cross-State Air Pollution Rule for the 

2008 Ozone NAAQS" [EPA-452/R-15-009], is available in the docket 

and is briefly summarized in section VIII of this preamble. 

Consistent with Executive Order (EO) 12866 and EO 13563, the 

EPA estimated the costs and benefits for three regulatory control 

alternatives: the proposed EGU NOx ozone-season emissions budgets 

and more and less stringent alternatives. This proposed action 

would reduce ozone season NOx emissions from EGUs in 23 eastern 

states. Actions taken to comply with the proposed EGU NOx ozone

season emissions budgets would also reduce emissions of other 

criteria air pollution and hazardous air pollution emissions, 

including annual NOx, and C02 • The benefits associated with these 

co-pollutant reductions are referred to as co-benefits, as these 

reductions are not the primary objective of this rule. 

The RIA for this proposal analyzed illustrative compliance 

approaches for implementing the proposed FIPs. This proposal 
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would establish EGU NOx ozone-season emissions budgets for 23 

states and implement these budgets via the existing CSAPR NOx 

ozone-season allowance trading program. 

The EPA evaluated the costs, benefits, and impacts of 

implementing the proposed EGU NOx ozone-season emissions budgets 

that reflect uniform NOx costs of $1,300 per ton (see proposed 

emissions budgets in table VI.1). In addition, the EPA also 

assessed implementation of other more and less stringent 

alternative EGU NOx ozone-season emissions budgets, reflecting 

uniform NOx costs of $3,400 per ton and $500 per ton, 

respectively (see alternative emissions budgets in tables VI.2 

and VI.3). The EPA evaluated the impact of implementing these 

emissions budgets to reduce interstate transport for the 2008 

ozone NAAQS in 2017. More details for this assessment can be 

found in the Regulatory Impact Analysis in the docket for this 

proposed rule. 

The EPA notes that its analysis of the regulatory control 

scenarios (i.e., the proposal and more and less stringent 

alternatives) is illustrative in nature, in part because the EPA 

proposes to implement the proposed EGU NOx emissions budgets via 

a regional NOx ozone-season allowance trading program. This 

implementation approach provides utilities with the flexibility 

to determine their own compliance path. The EPA's assessment 

develops and analyzes one possible scenario for implementing the 
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NOx budgets proposed by this action and one possible scenario for 

implementing the more and less stringent alternatives. 

The EPA estimates the costs associated with compliance with 

the illustrative proposed regulatory control alternative to be 

approximately $93 million (2011$) annually. These costs represent 

the private compliance cost of reducing NOx emissions to comply 

with the proposal. 

In this analysis, the EPA monetized the estimated benefits 

associated with the reduced exposure to ozone and PM2.5 and co-

benefits of decreased emissions of C02, but was unable to 

monetize the co-benefits associated with reducing exposure to 

mercury, carbon monoxide, and N02, as well as ecosystem effects 

and visibility impairment. In addition, there are expected to be 

unquantified health and welfare impacts associated with changes 

in hydrogen chloride. Specifically, the EPA estimated 

combinations of health benefits at discount rates of 3 percent 

and 7 percent (as recommended by the EPA's Guidelines for 

Preparing Economic Analyses [U.S. EPA, 2014] and OMB's Circular A-

4 [OMB, 2003]) and climate co-benefits at discount rates of 5 

percent, 3 percent, 2.5 percent, and 3 percent (95th percentile) 

(as recommended by the interagency working group) . The EPA 

estimates the monetized ozone-related benefits123 of the proposal 

to be $490 million to $790 million (2011$) in 2017 and the PM2.5-

123 The ozone-related health benefits range is based on applying different 
adult mortality functions (i.e., Smith et al. (2009) and Zanobetti and 
Schwartz (2008)). 
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related co-benefits124 of the proposal to be $190 million to $430 

million (2011$) using a 3% discount rate and $170 million to $380 

million (2011$) using a 7% discount rate. Further, the EPA 

estimates C02-related co-benefits of $6.5 to $66 million (2011$). 

Additional details on this analysis are provided in the RIA for 

this proposal. Tables X.A-1, X.A-2, and X.A-3 summarize the 

quantified human health and climate benefits and the costs of the 

proposal and the more and less stringent control alternatives. 

Table X.A-1 Estimated Health Benefits of Projected 2017 Emissions 
Reductions for the Proposal and More or Less Stringent 
Alternatives (millions of 2011$) 1 

NOx (as ozone) 

NOx (as PM2. 5) 
3% Discount Rate 
7% Discount Rate 

Total 

Proposal 
$490 to $790 

$190 to $430 
$170 to $380 

More Stringent 
$500 to $820 

$190 to $440 
$170 to $390 

Less Stringent 
$140 to $220 

$49 to $110 
$45 to $100 

3% Discount Rate $670 to $1,200 $690 to $1,300 $190 to $340 
7% Discount Rate $650 to $1,200 $670 to $1,200 $180 to $330 

1 The health benefits range is based on adult mortality functions 
(e.g., from Krewski et al. (2009) with Smith et al. (2009) to 
Lepeule et al. (2012) with Zanobetti and Schwartz (2008)). 

Table X.A-2 Estimated Global Climate Co-benefits of C02 
Reductions for the Proposal and More or Less Stringent 
Alternatives (millions of 2011$) 1 

Discount rate and 
statistic 
5% (average) 
3% (average) 
2.5% (average) 
3% (95ili percentile) 

Proposal 
$6.5 
$23 
$35 
$66 

More 
Stringent 

$6.5 
$23 
$35 
$66 

Less 
Stringent 

$7.6 
$27 
$41 
$78 

1 The social cost of carbon (SC-C02 ) values are dollar-year and 
emissions-year specific. SC-C02 values represent only a partial 
accounting of climate impacts. 

124 The PM2.5-related health co-benefits range is based on applying different 
adult mortality functions (i.e., Krewski et al. (2009) and Lepeule et al. 
(2012)) . 
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The EPA combined this information to perform a benefit-cost 

analysis for this proposal (shown in table VIII.6 and for the 

more and less stringent alternatives-shown in the RIA in the 

docket for this proposed rule) . 

Table X.A-3 Total Costs, Total Monetized Benefits, and Net 
Benefits of the Proposal in 2017 for U.S. (millions of 2011$) 

Climate Co-Benefits 
Air Quality Health 
Total Benefits 
Annualized Costs 
Net Benefits 
Non-Monetized 

$23 
$670 to $1200 
$700 to $1200 

$93 
$600 to $1100 

Non-monetized climate benefits 
Reductions in exposure to ambient N02 and 

Reductions in mercury deposition 
Ecosystem benefits assoc. with reductions 

Visibility impairment 

There are additional important benefits that the EPA could 

not monetize. Due to current data and modeling limitations, our 

estimates of the co-benefits from reducing C02 emissions do not 

include important impacts like ocean acidification or potential 

tipping points in natural or managed ecosystems. Unquantified 

benefits also include climate co-benefits from reducing emissions 

of non-C02 GHGs (e.g., nitrous oxide and methane) and co-benefits 

from reducing direct exposure to S02, NOx, and hazardous air 

pollution (e.g., mercury), as well as from reducing ecosystem 

effects and visibility impairment. Based upon the foregoing 

discussion, it remains clear that the benefits of this proposed 

action are substantial, and far exceed the costs. Additional 
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details on benefits, costs, and net benefits estimates are 

provided in the RIA for this proposal. 

B. Paperwork Reduction Act (PRA) 

The information collection activities in this proposed rule 

have been submitted for approval to the Office of Management and 

Budget (OMB) under the Paperwork Reduction Act (PRA), 44 U.S.C. 

3501 et seq. The Information Collection Request (ICR) document 

that the EPA prepared has been assigned EPA ICR number 2527.01. 

You can find a copy of the ICR in the docket for this rule, and 

it is briefly summarized here. 

The information generated by information collection 

activities under CSAPR is used by the EPA to ensure that affected 

facilities comply with the emission limits and other 

requirements. Records and reports are necessary to enable EPA or 

states to identify affected facilities that may not be in 

compliance with the requirements. The recordkeeping requirements 

require only the specific information needed to determine 

compliance. These recordkeeping and reporting requirements are 

established pursuant to CAA sections 110 (a) (2) (D) and (c) and 

301 (a) (42 U.S.C. 7410 (a) (2) (D) and (c) and 7601 (a)) and are 

specifically authorized by CAA section 114 (42 U.S.C. 7414). 

Reported data may also be used for other regulatory and 

programmatic purposes. All information submitted to the EPA for 

which a claim of confidentiality is made will be safeguarded 

233 

ED_000738_00002684-00233 



E012866 2008 03 NAAQS CSAPR Update 2060 AS05 NPRM FRN 20151113 

according to EPA policies in 40 CFR part 2, subpart B, 

Confidentiality of Business Information. 

All of the EGUs that would be subject to changed information 

collection requirements under this proposed rule are already 

subject to information collection requirements under CSAPR. Most 

of these EGUs also are already subject to information collection 

requirements under the Acid Rain Program (ARP) established under 

Title IV of the 1990 Clean Air Act Amendments. Both CSAPR and the 

ARP have existing approved ICRs: EPA ICR Number 2391.03/0MB 

Control Number 2060-0667 (CSAPR) and EPA ICR Number 1633.16/0MB 

Control Number 2060-0258 (ARP). The burden and costs of the 

information collection requirements covered under the CSAPR ICR 

are estimated as incremental to the information collection 

requirements covered under the ARP ICR. Most of the information 

used to estimate burden and costs in this ICR was developed for 

the existing CSAPR and ARP ICRs. 

This proposed rule would change the universe of sources 

subject to certain information collection requirements under 

CSAPR but would not change the substance of any CSAPR information 

collection requirements. The burden and costs associated with the 

proposed changes in the reporting universe are estimated as 

reductions from the burden and costs under the existing CSAPR 

ICR. (This proposed rule would not change any source's 

information collection requirements with respect to the ARP.) The 

EPA intends to incorporate the burden and costs associated with 
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the proposed changes in the reporting universe under this rule 

into the next renewal of the CSAPR ICR. 

Respondents/affected entities: Entities potentially affected 

by this proposed action are EGUs in the states of Florida, 

Kansas, and South Carolina that meet the applicability criteria 

for the CSAPR NOx Ozone-Season Trading Program in 40 CFR 97.404. 

Respondent's obligation to respond: Mandatory (sections 

110(a) and 301(a) of the Clean Air Act). 

Estimated number of respondents: 116 sources in Florida, 

Kansas, and South Carolina with one or more EGUs. 

Frequency of response: Quarterly, occasionally. 

Total estimated burden: reduction of 14,064 hours (per 

year). Burden is defined at 5 CFR 1320.3(b). 

Total estimated cost: reduction of $1,472,047 (per year), 

includes reduction of $450,951 operation and maintenance costs. 

The burden and cost estimates above reflect the reduction in 

burden and cost for Florida sources with EGUs that would no 

longer be required to report NOx mass emissions and heat input 

data for the ozone season to the EPA under the proposed rule and 

that are not subject to similar information collection 

requirements under the Acid Rain Program. Because these EGUs 

would no longer need to collect NOx emissions or heat input data 

under 40 CFR part 75, the estimates above also reflect the 

reduction in burden and cost to collect and quality assure these 

data and to maintain the associated monitoring equipment. 
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The EPA estimates that the proposed rule would cause no 

change in information collection burden or cost for EGUs in 

Kansas that would be required to report NOx mass emissions and 

heat input data for the ozone season to the EPA or for EGUs in 

South Carolina that would no longer be required to report NOx 

emissions and heat input data for the ozone season to the EPA. 

The EGUs in both Kansas and South Carolina already are and would 

remain subject to requirements to report NOx mass emissions and 

heat input data for the entire year to the EPA under the CSAPR 

NOx Annual Trading Program, and the requirements related to ozone 

season reporting are a subset of the requirements related to 

annual reporting. Similarly, the EPA estimates that the proposed 

rule would cause no change in information collection burden or 

cost for EGUs in Florida that are subject to the Acid Rain 

Program because of the close similarity between the information 

collection requirements under CSAPR and under the Acid Rain 

Program. 

More information on the ICR analysis is included in the 

docket for this rule. 

An agency may not conduct or sponsor, and a person is not 

required to respond to, a collection of information unless it 

displays a currently valid OMB control number. The OMB control 

numbers for the EPA's regulations in 40 CFR are listed in 40 CFR 

part 9. 

Submit your comments on the Agency's need for this 
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information, the accuracy of the provided burden estimates and 

any suggested methods for minimizing respondent burden to the EPA 

using the docket identified at the beginning of this rule. You 

may also send your ICR-related comments to OMB's Office of 

Information and Regulatory Affairs via email to 

oria submissions@omb.eop.gov, Attention: Desk Officer for the 

EPA. Because OMB is required to make a decision concerning the 

ICR between 30 and 60 days after receipt, OMB must receive 

comments no later than [INSERT DATE 30 DAYS AFTER DATE OF 

PUBLICATION IN THE FEDERAL REGISTER] . The EPA will respond to any 

ICR-related comments in the final rule. The information 

collection requirements in the proposed rule have been submitted 

for approval to OMB under the PRA. The information collection 

requirements are not enforceable until OMB approves them. The 

information collection activities in this proposed rule include 

monitoring and the maintenance of records. 

E. Regulatory Flexibility Act (RFA) 

I certify that this action will not have a significant 

economic impact on a substantial number of small entities under 

the RFA. The small entities subject to the requirements of this 

action are small businesses, small organizations, and small 

governmental jurisdictions. 

The EPA has lessened the impacts for small entities by 

excluding all units smaller than 25 MWe. This exclusion, in 
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addition to the exemptions for cogeneration units and solid waste 

incineration units, eliminates the burden of higher costs for a 

substantial number of small entities located in the 23 states for 

which the EPA is proposing FIPs. 

Within these states, the EPA identified a total of 318 

potentially affected EGUs (i.e., greater than 25 MWe) warranting 

examination in its RFA analysis. Of these, EPA identified 16 

potentially affected EGUs that are owned by 7 entities that met 

the Small Business Administration's criteria for identifying 

small entities. The EPA estimated the annualized net compliance 

cost to these 7 small entities to be approximately -$38.3 million 

in 2017, or savings of $38.3 million. The fact that the net 

compliance costs for all entities are actually net savings does 

not mean that each small entity would benefit from the proposal 

to update CSAPR. The net savings are driven by entities that are 

able to increase their revenues by increasing generation. Of the 

7 small entities considered in this analysis, 1 entity may 

experience compliance costs greater than 1 percent of generation 

revenues in 2017. Since this entity is not projected to operate 

in the base case, we are unable to compare the estimated 

compliance costs to generation revenues. However, we note that 

this entity is located in a cost of service market, where 

typically we expect entities should be able to recover all of 

their costs of complying with the proposal. 

EPA has concluded that there is no significant economic 
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impact on a substantial number of small entities (No SISNOSE) for 

this rule. Details of this analysis are presented in the RIA, 

which is in the public docket. 

F. Unfunded Mandates Reform Act (UMRA) 

This action does not contain an unfunded mandate of $100 

million or more as described in UMRA, 2 U.S.C. 1531-1538, and 

does not significantly or uniquely affect small governments. 

However, the EPA analyzed the economic impacts of the proposal on 

government entities. According to EPA's analysis, the total net 

economic impact on government owned entities (state- and 

municipality-owned utilities and subdivisions) is expected to be 

negative (i.e., cost savings) in 2014. Note that we expect the 

proposal to potentially have an impact on only one category of 

government-owned entities (municipality-owned entities). This 

analysis does not examine potential indirect economic impacts 

associated with the proposal, such as employment effects in 

industries providing fuel and pollution control equipment, or the 

potential effects of electricity price increases on government 

entities. For more information on the estimated impact on 

government entities, refer to the RIA, which is in the public 

docket. 

E. Executive Order 13132: Federalism 

This action does not have federalism implications. It will 

not have substantial direct effects on the states, on the 

relationship between the national government and the states, or 
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on the distribution of power and responsibilities among the 

various levels of government. 

F. Executive Order 13175: Consultation and Coordination with 

Indian Tribal Governments 

This action has tribal implications. However, it will 

neither impose substantial direct compliance costs on federally 

recognized tribal governments, nor preempt tribal law. 

This action proposes to implement EGU NOx ozone season 

emissions reductions in 23 eastern states. However, at this time, 

none of the existing or planned EGUs affected by this rule are 

owned by tribes or located in Indian country. This action may 

have tribal implications if a new affected EGU is built in Indian 

country. Additionally, tribes have a vested interest in how this 

proposed rule would affect air quality. 

In developing CSAPR, which was promulgated on July 6, 2011 

to address interstate transport of ozone pollution under the 1997 

ozone NAAQS, 125 the EPA consulted with tribal officials under the 

EPA Policy on Consultation and Coordination with Indian Tribes 

early in the process of developing that regulation to permit them 

to have meaningful and timely input into its development. A 

summary of that consultation is provided in 76 FR 48346 (August 

8, 2011). 

EPA received comments from several tribal commenters 

125 CSAPR also addressed interstate transport of fine particulate matter 
(PM2.5) under the 1997 and 2006 PM2.5 NAAQS. 
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regarding the availability of CSAPR allowance allocations to new 

units in Indian country. EPA responded to these comments by 

instituting Indian country new unit set-asides in the final 

CSAPR. In order to protect tribal sovereignty, these set-asides 

are managed and distributed by the federal government regardless 

of whether CSAPR in the adjoining or surrounding state is 

implemented through a FIP or SIP. While there are no existing 

affected EGUs in Indian country covered by this proposal, the 

Indian country set-asides will ensure that any future new units 

built in Indian country will be able to obtain the necessary 

allowances. This proposal maintains the Indian country new unit 

set-aside and adjusts the amounts of allowances in each set-aside 

according to the same methodology of the original CSAPR rule. 

The EPA has informed tribes of our development of this 

proposal through a National Tribal Air Association - EPA air 

policy conference call (January 29, 2015). The EPA plans to 

further consult with tribal officials under the EPA Policy on 

Consultation and Coordination with Indian Tribes early in the 

process of developing this regulation to permit them to have 

meaningful and timely input into its development. The EPA will 

facilitate this consultation before finalizing this proposed 

rule. 

As required by section 7(a), the EPA's Tribal Consultation 

Official has certified that the requirements of the executive 

order have been met in a meaningful and timely manner. A copy of 
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the certification is included in the docket for this action. 

G. Executive Order 13045: Protection of Children from 

Environmental Health Risks and Safety Risks 

The EPA interprets EO 13045 (62 FR 19885, April 23, 1997) as 

applying to those regulatory actions that concern health or 

safety risks, such that the analysis required under section 5-501 

of the Order has the potential to influence the regulation. This 

action is not subject to EO 13045 because it does not involve 

decisions on environmental health or safety risks that may 

disproportionately affect children. The EPA believes that the 

ozone-related benefits, PM2 . 5-related co-benefits, and C02-related 

co-benefits would further improve children's health. 

H. Executive Order 13211: Actions Concerning Regulations That 

Significantly Affect Energy Supply, Distribution or Use 

This action, which is a significant regulatory action under 

EO 12866, is likely to have a significant effect on the supply, 

distribution, or use of energy. The EPA notes that one aspect of 

this proposal that may affect energy supply, disposition or use 

is the EPA's proposing and taking comment on a range of options 

with respect to use of 2015 vintage and 2016 vintage CSAPR NOx 

ozone-season allowances for compliance with 2017 and later ozone 

season requirements. The EPA has prepared a Statement of Energy 

Effects for the proposed regulatory control alternative as 

follows. We estimate a much less than 1 percent change in retail 
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electricity prices on average across the contiguous U.S. in 2017, and a much less than 

1 percent reduction in coal-fired electricity generation in 2017 

as a result of this rule. The EPA projects that utility power 

sector delivered natural gas prices will change by less than 1 

percent in 2017. For more information on the estimated energy 

effects, refer to the RIA, which is in the public docket. 

I. National Technology Transfer and Advancement Act (NTTAA) 

This rulemaking does not involve technical standards. 

J. Executive Order 12898: Federal Actions to Address 

Environmental Justice in Minority Populations and Low-Income 

Populations 

The EPA believes the human health or environmental risk addressed 

by this action will not have potential disproportionately high 

and adverse human health or environmental effects on minority, 

low-income or indigenous populations. 

The EPA notes that this action proposes to update CSAPR to 

reduce interstate ozone transport with respect to the 2008 ozone 

NAAQS. This rule uses EPA's authority in CAA section 110 (a) (2) (d) 

to reduce (nitrogen oxides) NOx pollution that significantly 

contributes to downwind ozone nonattainment or maintenance areas. 

As a result, the rule will reduce exposures to ozone in the most

contaminated areas (i.e., areas that are not meeting the 2008 

ozone National Ambient Air Quality Standards (NAAQS)). In 

addition, the rule separately identifies both nonattainment areas 
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and maintenance areas. This requirement reduces the likelihood 

that areas close to the level of the standard will exceed the 

current health-based standards in the future. The EPA proposes to 

implement these emission reductions using the CSAPR EGU NOx ozone

season emissions trading program with assurance provisions. 

EPA recognizes that many environmental justice communities 

have voiced concerns in the past about emission trading and the 

potential for any emission increases in any location. The EPA 

believes that CSAPR mitigated these concerns and that this 

proposal, which applies the CSAPR framework to reduce interstate 

ozone pollution and implement these reductions, will also 

minimize community concerns. The EPA seeks comment from 

communities on this proposal. 

Ozone pollution from power plants have both local and 

regional components: part of the pollution in a given 

location-even in locations near emission sources-is due to 

emissions from nearby sources and part is due to emissions that 

travel hundreds of miles and mix with emissions from other 

sources. 

It is important to note that the section of the Clean Air 

Act providing authority for this rule, section 110 (a) (2) (D), 

unlike some other provisions, does not dictate levels of control 

for particular facilities. CSAPR allows sources to trade 

allowances with other sources in the same or different states 

while firmly constraining any emissions shifting that may occur 
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by requiring a strict emission ceiling in each state (the 

assurance level). In addition, assurance provisions in the rule 

outline the allowance surrender penalties for failing to meet the 

assurance level; there are additional allowance penalties as well 

as financial penalties for failing to hold an adequate number of 

allowances to cover emissions. 

This approach reduces EGU emissions in each state that 

significantly contribute to downwind nonattainment or maintenance 

areas, while allowing power companies to adjust generation as 

needed and ensure that the country's electricity needs will 

continue to be met. EPA maintains that the existence of these 

assurance provisions, including the penalties imposed when 

triggered, will ensure that state emissions will stay below the 

level of the budget plus variability limit. 

In addition, all sources must hold enough allowances to 

cover their emissions. Therefore, if a source emits more than its 

allocation in a given year, either another source must have used 

less than its allocation and be willing to sell some of its 

excess allowances, or the source itself had emitted less than its 

allocation in one or more previous years (i.e., banked allowances 

for future use) . 

In summary, the CSAPR minimizes community concerns about 

localized hot spots and reduces ambient concentrations of 

pollution where they are most needed by sensitive and vulnerable 

populations by: considering the science of ozone transport to set 
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strict state emissions budgets to reduce significant 

contributions to ozone nonattainment and maintenance (i.e., the 

most polluted) areas; implementing air quality-assured trading; 

requiring any emissions above the level of the allocations to be 

offset by emission decreases; and imposing strict penalties for 

sources that contribute to a state's exceedance of its budget 

plus variability limit. In addition, it is important to note that 

nothing in this final rule allows sources to violate their title 

V permit or any other federal, state, or local emissions or air 

quality requirements. 

In addition, it is important to note that CAA section 

110 (a) (2) (d), which addresses transport of criteria pollutants 

between states, is only one of many provisions of the CAA that 

provide EPA, states, and local governments with authorities to 

reduce exposure to ozone in communities. These legal authorities 

work together to reduce exposure to these pollutants in 

communities, including for minority, low-income, and tribal 

populations, and provide substantial health benefits to both the 

general public and sensitive sub-populations. 

The EPA has informed communities of our development of this 

proposal through an Environmental Justice community call (January 

28, 2015) and a National Tribal Air Association - EPA air policy 

conference call (January 29, 2015). The EPA plans to further 

consult with communities early in the process of developing this 
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regulation to permit them to have meaningful and timely input 

into its development. The EPA will facilitate this engagement 

before finalizing this proposed rule. 

K. Determinations Under Section 307 (b) (1) and (d) 

Section 307(b) (1) of the CAA indicates which Federal Courts 

of Appeal have venue for petitions of review of final actions by 

EPA. This section provides, in part, that petitions for review 

must be filed in the Court of Appeals for the District of 

Columbia Circuit if (i) the agency action consists of "nationally 

applicable regulations promulgated, or final action taken, by the 

Administrator," or (ii) such action is locally or regionally 

applicable, if "such action is based on a determination of 

nationwide scope or effect and if in taking such action the 

Administrator finds and publishes that such action is based on 

such a determination." 

The EPA proposes to find that any final action related to 

this rulemaking is "nationally applicable" or of "nationwide 

scope and effect" within the meaning of section 307(b) (1). 

Through this rulemaking action, the EPA interprets section 110 of 

the CAA, a provision which has nationwide applicability. In 

addition, the proposed rule would apply to 23 States. The 

proposed rule is also based on a common core of factual findings 

and analyses concerning the transport of pollutants between the 

different states subject to it. For these reasons, the 

Administrator proposes to determine that any final action related 
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to the proposed rule is of nationwide scope and effect for 

purposes of section 307(b) (1). Thus, pursuant to section 307(b) 

any petitions for review of any final actions regarding the 

rulemaking would be filed in the Court of Appeals for the 

District of Columbia Circuit within 60 days from the date any 

final action is published in the Federal Register. 

In addition, pursuant to sections 307 (d) (1) (C) and 307 (d) (1) (V) 

of the CAA, the Administrator proposes to determine that this 

action is subject to the provisions of section 307(d). CAA 

section 307 (d) (1) (B) provides that section 307 (d) applies to, 

among other things, to "the promulgation or revision of an 

implementation plan by the Administrator under CAA section 

110(c) ." 42 U.S.C. 7407(d) (1) (B). Under section 307(d) (1) (V), the 

provisions of section 307(d) also apply to "such other actions as 

the Administrator may determine." 42 U.S.C. 7407(d) (1) (V). The 

Agency has complied with procedural requirements of CAA section 

307(d) during the course of this rulemaking. 
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List of Subjects in 40 CFR Parts 52, 78, and 97. 

Environmental protection, Administrative practice and 

procedure, Air pollution control, Electric power plants, Nitrogen 

oxides, Reporting and record keeping requirements. 

Dated: 

Gina McCarthy, 

Administrator. 
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To: Morgan, Ruthw[morgan.ruthw@epa.gov] 
Cc: Shaw, Betsy[Shaw.Betsy@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; Eagles, 
Tom[Eagles.Tom@epa.gov]; Mcquilkin, Wendy[Mcquilkin.Wendy@epa.gov]; Saltman, 
Tamara[Saltman.Tamara@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Knapp, 
Kristien[Knapp.Kristien@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov]; Cyran, 
Carissa[Cyran.Carissa@epa.gov]; Owens, Nicole[Owens.Nicole@epa.gov]; Pritchard, 
Eileen[Pritchard.Eileen@epa.gov]; Adams, Darryi[Adams.Darryl@epa.gov]; Brown, Stephanie 
N.[Brown.StephanieN@epa.gov]; Morris, Stephanie[Morris.Stephanie@epa.gov]; Free, 
Laura[Free.Laura@epa.gov]; Brooks, Patricia[Brooks.Patricia@epa.gov]; Jutras, 
Nathaniei[Jutras.Nathaniel@epa.gov]; Muellerleile, Caryn[Muellerleile.Caryn@epa.gov]; Friedman, 
Kristina[Friedman. Kristina@epa.gov]; Lemon, Mollie[Lemon. Mollie@epa.gov]; Stevens, 
Gabrielle[Stevens.Gabrielle@epa.gov]; Garner, Dorothy[Garner.Dorothy@epa.gov]; Hamilton, 
Sabrina[Hamilton.Sabrina@epa.gov]; Faulkner, Martha[Faulkner.Martha@epa.gov]; Matthews, 
Barbara[Matthews. Barbara@epa .gov]; Millett, Joh n[Millett.John@epa .gov]; Dennis, 
Allison[Dennis.AIIison@epa.gov] 
From: McCoy, Britney 
Sent: Fri 11/13/2015 11 :48:18 PM 
Subject: RE: SAN 5744- Interstate Transport Rule for the 2008 Ozone NAAQS (NPRM)(OAR-16-000-
1278)(0A) 

concurs. revtew for 

From: Morgan, Ruthw 
Sent: Thursday, November 12, 2015 5:07PM 
To: McCoy, Britney <McCoy.Britney@epa.gov> 

1 

Cc: Shaw, Betsy <Shaw.Betsy@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov>; 
Eagles, Tom <Eagles.Tom@epa.gov>; Mcquilkin, Wendy <Mcquilkin.Wendy@epa.gov>; 
Saltman, Tamara <Saltman. Tamara@epa.gov>; Stewart, Lori <Stewart.Lori@epa.gov>; Knapp, 
Kristien <Knapp.Kristien@epa.gov>; Jordan, Deborah <Jordan.Deborah@epa.gov>; Cyran, 
Carissa <Cyran.Carissa@epa.gov>; Morgan, Ruthw <morgan.ruthw@epa.gov>; Owens, Nicole 
<Owens.Nicole@epa.gov>; Pritchard, Eileen <Pritchard.Eileen@epa.gov>; Adams, Darryl 
<Adams.Darryl@epa.gov>; Brown, Stephanie N. <Brown.StephanieN@epa.gov>; Morris, 
Stephanie <Morris.Stephanie@epa.gov>; Free, Laura <Free.Laura@epa.gov>; Brooks, Patricia 
<Brooks.Patricia@epa.gov>; Jutras, Nathaniel <Jutras.Nathaniel@epa.gov>; Muellerleile, Caryn 
<Muellerleile.Caryn@epa.gov>; Friedman, Kristina <Friedman.Kristina@epa.gov>; Lemon, 
Mollie <Lemon.Mollie@epa.gov>; Stevens, Gabrielle <Stevens.Gabrielle@epa.gov>; Gamer, 
Dorothy <Gamer.Dorothy@epa.gov>; Hamilton, Sabrina <Hamilton.Sabrina@epa.gov>; 
Faulkner, Martha <Faulkner.Martha@epa.gov>; Matthews, Barbara 
<Matthews.Barbara@epa.gov>; Millett, John <Millett.John@epa.gov>; Dennis, Allison 
<Dennis.Allison@epa.gov> 
Subject: SAN 5744- Interstate Transport Rule for the 2008 Ozone NAAQS (NPRM)(OAR-16-
000-1278)(0A) 
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6560-50-P 

ENVIRONMENTAL PROTECTION AGENCY 

40 CFR Parts 52, 78, and 97 

[EPA-HQ-OAR-2015-0500; FRL-____ -_-OAR] 

RIN 2060-ASOS 

Cross-State Air Pollution Rule Update for the 2008 Ozone NAAQS 

AGENCY: Environmental Protection Agency (EPA) 

ACTION: Proposed Rule 

SUMMARY: The primary purpose of this proposal is to address 

interstate air quality impacts with respect to the 2008 ozone 

National Ambient Air Quality Standards (NAAQS). The EPA 

promulgated the Cross-State Air Pollution Rule (CSAPR) on July 6, 

2011, to address interstate transport of ozone pollution under 

the 1997 ozone NAAQS. 1 The EPA is proposing to update CSAPR to 

address interstate emission transport with respect to the 2008 

ozone NAAQS. This proposal also responds to the July 28, 2015 

remand by the Court of Appeals for the District of Columbia 

Circuit of certain states' ozone-season nitrogen oxides (NOx) 

emissions budgets established by CSAPR. This proposal also 

updates the status of certain states' outstanding interstate 

ozone transport obligations with respect to the 1997 ozone NAAQS, 

for which CSAPR provided a partial remedy. The EPA is taking this 

1 CSAPR also addressed interstate transport of fine particulate matter (PM2 . 5 ) 

under the 1997 and 2006 PM2.s NAAQS. 
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action under Clean Air Act section 110 (a) (2) (D) (i) (I), sometimes 

called the "good neighbor provision." 

This proposal finds that ozone season emissions of NOx in 23 

eastern states affect the ability of downwind states to attain 

and maintain the 2008 ozone NAAQS. These emissions can be 

transported downwind as NOx or, after transformation in the 

atmosphere, as ozone. For these 23 eastern states, the EPA 

proposes to issue Federal Implementation Plans (FIPs) that 

generally update the existing CSAPR NOx ozone-season emissions 

budgets for electricity generating units (EGUs) and implement 

these budgets via the CSAPR NOx ozone-season allowance trading 

program. One state, Kansas, would have a new CSAPR ozone season 

requirement under this proposal. The remaining 22 states were 

included in the original CSAPR ozone-season program as to the 

1997 ozone NAAQS. The EPA would finalize a FIP for any state that 

does not have an approved SIP addressing its contribution by the 

date this rule is finalized. The EPA is proposing implementation 

starting with the 2017 ozone season. The proposed NOx emission 

reductions do not necessarily eliminate fully states' significant 

contribution to downwind air quality problems. 2 However, the 

proposed emission reductions would provide a partial remedy to 

address these obligations and would result in important near-term 

reductions in ozone pollution that crosses state lines, thereby 

2 The proposed requirements for one state, North Carolina, would fully 
eliminate that state's significant contribution to downwind alr 
quality problems. 
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improving air quality impacts in downwind states. In conjunction 

with other federal and state actions, these requirements would 

assist downwind states in the eastern United States in attaining 

and maintaining the 2008 ozone standard. 

DATES: Comments must be received on or before January 19, 2016. 

Under the Paperwork Reduction Act (PRA), comments on the 

information collection provisions are best assured of 

consideration if the Office of Management and Budget (OMB) 

receives a copy of your comments on or before [insert date 30 

days after date of publication in the Federal Register]. 

Public Hearing. The EPA will be holding one public hearing on the 

proposed Cross-State Air Pollution Rule for the 2008 Ozone 

National Ambient Air Quality Standards. The hearing will be held 

to accept oral comments on the proposal. The hearing will be held 

on December 17, 2015 in Washington D.C. The hearing will begin at 

9:00 a.m. (local time) and will conclude at 8:00p.m. (local 

time) . 

ADDRESSES: Submit your comments, identified by Docket ID No. EPA

HQ-OAR-2015-0500, to the Federal eRulemaking Portal: 

submitting comments. Once submitted, comments cannot be edited or 

withdrawn. The EPA may publish any comment received to its public 

docket. Do not submit electronically any information you consider 

to be Confidential Business Information (CBI) or other 

information whose disclosure is restricted by statute. Multimedia 
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submissions (audio, video, etc.) must be accompanied by a written 

comment. The written comment is considered the official comment 

and should include discussion of all points you wish to make. 

The EPA will generally not consider comments or comment contents 

located outside of the primary submission (i.e. on the web, 

cloud, or other file sharing system). For additional submission 

methods, the full EPA public comment policy, information about 

CBI or multimedia submissions, and general guidance on making 

effective comments, please visit 

ht comment 

FOR FURTHER INFORMATION CONTACT: Mr. David Risley, Clean Air 

Markets Division, Office of Atmospheric Programs (Mail Code 

6204M), Environmental Protection Agency, 1200 Pennsylvania Avenue 

NW, Washington, DC 20460; telephone number: (202) 343-9177; email 

address: Risley.David@epa.gov. 

SUPPLEMENTARY INFORMATION: 

Preamble Glossary of Terms and Abbreviations 

The following are abbreviations of terms used in the 

preamble. 

CAA or Act 

CAIR 

CAMx 

CBI 

CEMS 

Clean Air Act 

Clean Air Interstate Rule 

Comprehensive Air Quality Model with Extensions 

Confidential Business Information 

Continuous Emission Monitoring Systems 
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CFR 

CSAPR 

EGU 

EPA 

FIP 

FR 

GWh 

ICR 

IPM 

Km 

lb/mmBtu 

LNB 

mmBtu 

MOVES 

NAAQS 

NBP 

NEI 

NOx 

NODA 

NSPS 

OFA 

PPB 

RIA 

sc-co2 

Code of Federal Regulations 

Cross-State Air Pollution Rule 

Electric Generating Unit 

U.S. Environmental Protection Agency 

Federal Implementation Plan 

Federal Register 

Gigawatt hours 

Information Collection Request 

Integrated Planning Model 

Kilometer 

Pounds per Million British Thermal Unit 

Low-NOx Burners 

Pounds per Million British Thermal Unit 

Motor Vehicle Emission Simulator 

National Ambient Air Quality Standard 

NOx Budget Trading Program 

National Emission Inventory 

Nitrogen Oxides 

Notice of Data Availability 

New Source Performance Standard 

Overfire Air 

Fine Particulate Matter 

Parts Per Billion 

Regulatory Impact Analysis 

Social Cost of Carbon 
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SCR Selective Catalytic Reduction 

SIP State Implementation Plan 

SMOKE Sparse Matrix Operator Kernel Emissions 

SNCR Selective Non-catalytic Reduction 

Sulfur Dioxide 

TSD Technical Support Document 

Table of Contents 

I. Executive Summary 
A. Purpose of Regulatory Action 
B. Major Provisions 
C. Benefits and Costs 

II. General Information 
A. To Whom Does the Proposed Action Apply 

III. Air Quality Issues Addressed and Overall Approach for the 
Proposed Rule 
A. The Interstate Transport Challenge under the 2008 

Ozone Standard 
1. Background on the Overall Nature of the Interstate 

Ozone Transport Problem 
2. Events Affecting Application of the Good Neighbor 

Provision for the 2008 Ozone NAAQS 
B. Proposed Approach to Address Ozone Transport under the 

2008 Ozone NAAQS via FIPS 
1. The CSAPR Framework 
2. Partial versus Full Resolution of Transport 

Obligation 
3. Why We Focus on Eastern States 
4. Short-Term NOx Emissions 

C. Responding to the Remand of CSAPR NOx Ozone-Season 
Emissions Budgets 

D. Addressing the Status of Outstanding Transport 
Obligations for the 1997 Ozone NAAQS 

IV. Legal Authority 
A. EPA's Authority for the Proposed Rule 

1. Statutory Authority 
2. FIP Authority for Each State Covered by the Proposed 

Rule 
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V. Analyzing Downwind Air Quality and Upwind-State 
Contributions 
A. Overview of Air Quality Modeling Platform 
B. Emission Inventories 

1. Foundation Emission Inventory Data Sets 
2. Development of Emission Inventories for EGUs 
3. Development of Emission Inventories for Non-EGU 

Point Sources 
4. Development of Emission Inventories for Onroad 

Mobile Sources 
5 . Development of Emission Inventories for Commercial 

Marine Category 3 (Vessel) 
6. Development of Emission Inventories for Other 

Nonroad Mobile Sources 
7 . Development of Emission Inventories for Nonpoint 

Sources 
C. Air Quality Modeling to Identify Nonattainment and 

Maintenance Receptors 
D. Pollutant Transport from Upwind States 

1. Air Quality Modeling to Quantify Upwind State 
Contributions 

2. Application of Screening Threshold 
VI. Quantifying Upwind-State EGU NOxReduction Potential to 

Reduce Interstate Ozone Transport for the 2008 NAAQS 
A. Introduction 
B. NOx Mitigation Strategies 

1. EGU NOx Mitigation Strategies 
2. Non-EGU NOx Mitigation Strategies 

C. Uniform EGU Cost Thresholds for Assessment 
D. Assessing Cost, EGU NOx Reductions, and Air Quality 
E. Quantifying State Emissions Budgets 

VII. Implementation Using the Existing CSAPR Ozone-Season 
Allowance Trading Program and Relationship to Other Rules 
A. Background 
B. FIP Requirements and Key Elements of the CSAPR Trading 

Programs 
1. Applicability 
2. State Budgets 
3. Allocations of Emission Allowances 
4. Variability Limits, Assurance Levels, and Penalties 
5. Implementation Approaches for Transitioning the 

Existing CSAPR NOx Ozone-season Program to Address 
Transport for a Newer NAAQS 

6. Compliance Deadlines 
7. Monitoring and Reporting and the Allowance 

Management System 
8. Recordation of Allowances 
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C. Submitting a SIP 
1. 2018 SIP Option 
2. 2019 and Beyond SIP Option 
3. SIP Revisions that Do Not Use The CSAPR Trading 

Program 
4. Submitting a SIP to Participate in CSAPR for States 

not Included in this Proposal 
D. Title V Permitting 
E. Relationship to Other Emission Trading and Ozone 

Transport Programs 
1. Interactions with Existing CSAPR Annual Programs, 

Title IV Acid Rain Program, NOx SIP Call, 176A 
Petition, and Other State Implementation Plans 

2. Other Federal Rulemakings 
VIII. Costs, Benefits, and Other Impacts of the Proposed Rule 
IX. Summary of Proposed Changes to the Regulatory Text for 

the CSAPR FIPs and CSAPR Trading Program 
X. Statutory and Executive Order Reviews 

A. Executive Order 12866: Regulatory Planning and Review 

and Executive Order 13563: Improving Regulation and 

Regulatory Review 

B. Paperwork Reduction Act (PRA) 

C. Regulatory Flexibility Act (RFA) 

D. Unfunded Mandates Reform Act (UMRA) 

E. Executive Order 13132: Federalism 

F. Executive Order 13175: Consultation and Coordination 

with Indian Tribal Governments 

G. Executive Order 13045: Protection of Children from 

Environmental Health Risks and Safety Risks 

H. Executive Order 13211: Actions Concerning Regulations 

That Significantly Affect Energy Supply, Distribution or 

Use 
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I. National Technology Transfer and Advancement Act 

(NTTAA) 

J. Executive Order 12898: Federal Actions to Address 

Environmental Justice in Minority Populations and Low

Income Populations 

K. Determinations Under Section 307 (b) (1) and (d) 

I. Executive Summary 

The EPA promulgated the original Cross-State Air Pollution 

Rule (CSAPR) on July 6, 2011, to address interstate ozone 

transport under the 1997 ozone National Ambient Air Quality 

Standards (NAAQS). The EPA is proposing to update CSAPR to 

address interstate emission transport with respect to the 2008 

ozone NAAQS. The 2008 ozone NAAQS is an 8-hour standard that was 

set at 75 parts per billion (ppb). See 73 FR 16436 (March 27, 

2008). 

A. Purpose of Regulatory Action 

The purpose of this rule is to reduce interstate emission 

transport that significantly contributes to nonattainment, or 

interferes with maintenance, of the 2008 ozone NAAQS in the 

eastern U.S. To achieve this goal, this proposal would further 

limit ozone season (May 1 through September 30) NOx emissions 

from electric generating units (EGUs) in 23 eastern states. 

Ozone causes a variety of negative effects on human health, 

vegetation, and ecosystems. In humans, acute and chronic exposure 
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to ozone is associated with premature mortality and a number of 

morbidity effects, such as asthma exacerbation. Ozone exposure 

can also negatively impact ecosystems. 

Studies have established that ozone occurs on a regional 

scale (i.e., thousands of kilometers) over much of the eastern 

U.S., with elevated concentrations occurring in rural as well as 

metropolitan areas. To reduce this regional-scale ozone 

transport, assessments of ozone control approaches have concluded 

that NOx control strategies are most effective. Further, studies 

have found that EGU NOx emission reductions can be effective in 

reducing individual 8-hour peak ozone concentrations and in 

reducing 8-hour peak ozone concentrations averaged across the 

ozone season. 3 Specifically, studies indicate that EGUs' 

emissions, which are generally released higher in the air column 

through tall stacks and are significant in quantity, may 

disproportionately contribute to long-range transport of ozone 

pollution on a per-ton basis. 4 

Clean Air Act (CAA or the Act) section 110 (a) (2) (D) (i) (I), 

sometimes called the "good neighbor provision," requires states 5 

to prohibit emissions that will contribute significantly to 

nonattainment in, or interfere with maintenance by, any other 

3 Summertime Zero-Out Contributions of regional NOx and VOC emissions to 
modeled 8-hour ozone concentrations in the Washington, DC; Philadelphia, PA, 
and New York City MSAs. "Contributions of regional air pollutant emissions to 
ozone and fine particulate matter-related mortalities in eastern U.S. urban 
areas". 
4 Butler, et al., "Response of Ozone and Nitrate to Stationary Source 
Reductions in the Eastern USA" 
5 The term "state" has the same meaning as provided in CAA section 
302(d) which specifically includes the District of Columbia. 
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state with respect to any primary or secondary NAAQS. 

The EPA originally finalized CSAPR on July 6, 2011. See 76 

FR 48208 (July 6, 2011). CSAPR addresses the 1997 ozone NAAQS and 

the 1997 and 2006 fine particulate matter (PM2.5 ) NAAQS. 6 (See 

section IV for a discussion of CSAPR litigation and 

implementation.) 

CSAPR provides a 4-step process to address the requirements 

of the good neighbor provision for ozone or PM2.s standards: (1) 

identifying downwind receptors that are expected to have problems 

attaining or maintaining clean air standards (i.e., NAAQS); (2) 

determining which upwind states contribute to these identified 

problems in amounts sufficient to "link" them to the downwind air 

quality problems; (3) for states linked to downwind air quality 

problems, identifying upwind emissions that significantly 

contribute to downwind nonattainment or interfere with downwind 

maintenance of a standard by quantifying available upwind 

emission reductions and apportioning upwind responsibility among 

linked states; and (4) for states that are found to have 

emissions that significantly contribute to nonattainment or 

interfere with maintenance of the NAAQS downwind, reducing the 

identified upwind emissions via regional emissions allowance 

trading programs. Each time the ozone or PM2.s NAAQS are revised, 

this process can be applied for the new NAAQS. In this action, 

the EPA proposes to apply this 4-step process to update CSAPR 

6 CSAPR did not evaluate the 2008 ozone standard because the 2008 ozone NAAQS 
was under reconsideration during the analytic work for the rule. 
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with respect to the 2008 ozone NAAQS. 

Application of this process with respect to the 2008 ozone 

NAAQS provides the analytic basis for proposing to further limit 

ozone season EGU NOx emissions in 23 eastern states. However, the 

EPA seeks comment on this proposal from all states and 

stakeholders. 

The requirements of this proposal are in addition to 

existing, on-the-books EPA and state environmental regulations, 

including the Clean Power Plan (CPP), which is included in the 

base case for this proposal. On August 3, 2015, President Obama 

and EPA announced the Clean Power Plan - a historic and important 

action on emissions that contribute to climate change. The CPP 

reduces carbon pollution from the power sector. Due to the 

compliance timeframes of the CPP, the EPA does not anticipate 

significant interactions with the CPP and the near-term ozone 

season EGU NOx emission reduction requirements under this 

proposal. However, states and utilities will be able to make 

their compliance plans with both programs in mind. Further 

discussion of the CPP is provided later in this proposal. 

In addition to reducing interstate ozone transport with 

respect to the 2008 ozone NAAQS, this proposal also addresses the 

status of outstanding interstate ozone transport obligations with 

respect to the 1997 ozone NAAQS. Under CSAPR, the EPA promulgated 

FIPs for 25 states to address ozone transport under the 1997 

NAAQS. For 11 of these states, 7 in the 2011 final rule, CSAPR 
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quantified ozone season NOx emission reductions that were not 

necessarily sufficient to eliminate all significant contribution 

to downwind nonattainment or interference with downwind 

maintenance of the 1997 ozone NAAQS downwind. Relying on base 

case modeling completed for this proposed rulemaking, this action 

proposes to find that the reductions required by those 11 FIPs 

were in fact sufficient to eliminate such significant 

contributions to downwind air quality problems for that standard. 

This action also responds to the July 28, 2015 opinion of 

the Court of Appeals for the District of Columbia (D.C. Circuit) 

remanding without vacatur 11 states' CSAPR phase 2 NOx ozone-

season emissions budgets. EME Homer City Generation, L.P., v. 

EPA, No. 795 F.3d 118, 129-30, 138 (EME Homer City II). This 

action proposes to respond to that remand by replacing the 

budgets invalidated by the D.C. Circuit for nine states and by 

removing two states from the CSAPR NOx ozone-season trading 

program. 8 

On October 1, 2015, the EPA strengthened the ground-level 

ozone NAAQS, based on extensive scientific evidence about ozone's 

effects on public health and welfare. This proposal to reduce 

interstate emission transport with respect to the 2008 ozone 

7 Alabama, Arkansas, Georgia, Illinois, Indiana, Kentucky, Louisiana, 
Mississippi, Missouri, Tennessee, and Texas. (See CSAPR Final Rule, 
76 FR at 48220, and the CSAPR Supplemental Rule, 76 FR at 80760, 
December 27, 2011). 
8 The EPA proposes to replace emissions budgets for Maryland, New Jersey, New 
York, North Carolina, Ohio, Pennsylvania, Texas, Virginia, and West Virginia. 
The EPA proposes to remove Florida and South Carolina from the CSAPR ozone
season NOx trading program. 
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NAAQS is a separate and distinct regulatory action and is not 

meant to address the CAA's good neighbor provision with respect 

to the 2015 ozone NAAQS final rule. 

The Clean Air Act gives states the responsibility to address 

interstate pollution transport through good neighbor State 

Implementation Plans (SIPs) . The EPA supports state efforts to 

submit good neighbor SIPs for the 2008 ozone NAAQS and has shared 

information with states to facilitate such SIP submittals. 

However, in the event that good neighbor SIPs are not submitted 

or cannot be approved, this rule proposes Federal Implementation 

Plans (FIPs), as required under section 110(c) (1) of the CAA, to 

establish and implement EGU NOx reductions identified in this 

rule. 

On July 13, 2015, the EPA published a rule finding that 24 

states 9 failed to make complete submissions that address the 

requirements of section 110 (a) (2) (D) (i) (I) related to the 

interstate transport of pollution as to the 2008 ozone NAAQS. See 

80 FR 39961 (July 13, 2015) (effective August 12, 2015). The 

finding action triggered a 2-year deadline for the EPA to issue 

FIPs to address the good neighbor provision for these states by 

August 12, 2017. 

The EPA would finalize a FIP for a state that we find has 

9 The states included in this finding of failure to submit are: Alabama, 
Arkansas, California, Florida, Georgia, Iowa, Illinois, Kansas, Massachusetts, 
Maine, Michigan, Minnesota, Mississippi, Missouri, New Hampshire, New Mexico, 
North Carolina, Oklahoma, Pennsylvania, South Carolina, Tennessee, Vermont, 
Virginia, and West Virginia. 
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failed to submit a complete good neighbor SIP or for which we 

issue a final rule disapproving its good neighbor SIP. 

The EPA proposes to align implementation of this rule with 

relevant attainment dates for the 2008 ozone NAAQS, as required 

by the D.C. Circuit's decision North Carolina v. EPA. 10 The EPA's 

final 2008 Ozone NAAQS SIP Requirements Rule 11 revised the 

attainment deadline for ozone nonattainment areas currently 

designated as moderate from December 2018 to July 2018 in 

accordance with the D.C. Circuit's decision in NRDC v. EPA. 12 

Because July 2018 falls during the 2018 ozone season, the 2017 

ozone season will be the last full season from which data can be 

used to determine attainment of the NAAQS by the July 2018 

attainment date. We believe that North Carolina compels the EPA 

to identify upwind reductions and implementation programs to 

achieve these reductions, to the extent possible, for the 2017 

ozone season. 

In order to apply the first and second steps of the CSAPR 4-

step process to interstate transport for the 2008 ozone NAAQS, 

the EPA used air quality modeling to project ozone concentrations 

at air quality monitoring sites to 2017. The EPA evaluated these 

modeling projections for the air quality monitoring sites and 

considered current ozone monitoring data at these sites to 

10 531 F.3d 896, 911-12 (D.C. Cir. 2008) (holding that EPA must 
coordinate interstate transport compliance deadlines with downwind 
attainment deadlines). 
11 80 FR 12264, 12268; 40 CFR 51.1103. 
12 7 7 7 F . 3d 4 56, 4 6 9 (D. C . C i r . 2 0 14 ) . 
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identify receptors that are anticipated to have problems 

attaining or maintaining the 2008 ozone NAAQS. The EPA then used 

air quality modeling to evaluate contributions from upwind states 

to these downwind receptors. 

CSAPR and previous federal transport rules, such as the NOx 

SIP Call and the Clean Air Interstate Rule (CAIR) - discussed in 

detail below - addressed collective contributions of ozone 

pollution from states in the eastern U.S. These rules did not 

address contributions in the 11 western contiguous United 

States. 13 There may be additional criteria to evaluate regarding 

collective contribution of transported air pollution in the West, 

such as those raised in EPA-state meetings to discuss approaches 

for determining how emissions in upwind states impact air quality 

in downwind states. 14 Given that the near-term 2017 

implementation timeframe constrains the opportunity to conduct 

evaluations of additional criteria, the EPA proposes to focus 

this rulemaking on eastern states. This focus would not relieve 

western states of obligations to address interstate transport 

under the Act. The EPA and western states, working together, 

would continue to evaluate interstate transport on a case-by-case 

basis. While the EPA proposes to focus this rulemaking on eastern 

states, we seek comment on whether to include western states in 

13 For the purpose of this action, the western U.S. (or the West) 
consists of the 11 western contiguous states of Arizona, California, 
Colorado, Idaho, Montana, New Mexico, Nevada, Oregon, Utah, 
Washington, and Wyoming. 
14 For example, EPA-State meetings held in Research Triangle Park, NC on April 
8, 2013 and Denver, Colorado on April 17, 2013. 
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this rule. 

To apply the third step of the 4-step process, the EPA 

assessed ozone season NOx reductions that are achievable for the 

2017 ozone season. This assessment reveals that there is 

significant EGU NOx reduction potential that can be achieved for 

2017 at reasonable cost, which would make meaningful and timely 

improvements in ozone air quality. The EPA applied a multi-factor 

test to evaluate EGU NOx reduction potential for 2017 and 

proposes to quantify EGU NOx ozone-season emissions budgets 

reflecting emission reductions from cost-effective pollution 

control measures achievable for the 2017 ozone season (estimated 

to obtain NOx reductions at a uniform cost of approximately 

$1,300 per ton). 

The EPA is not proposing to quantify non-EGU emission 

reductions to reduce interstate ozone transport for the 2008 

ozone NAAQS at this time because we are uncertain that 

significant NOx mitigation is achievable from non-EGUs for the 

2017 ozone season. The EPA will continue to evaluate whether non

EGU emission reductions can be achieved on a longer time-frame at 

a future date. However, as explained later in this notice, this 

proposal seeks comment on a preliminary evaluation of stationary 

non-EGU NOx mitigation potential and on allowing a state to 

include legacy NOx SIP Call non-EGUs in the CSAPR trading program 

by adopting a SIP revision that the EPA would approve as 

modifying the CSAPR trading program provisions with regard to 
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that state. 

To evaluate full elimination of a state's significant 

contribution to nonattainment and interference with maintenance, 

EGU and non-EGU ozone season NOx reductions should both be 

evaluated. To the extent air quality impacts persist after 

implementation of the NOx reductions identified in this rule, a 

final judgment on whether the proposed EGU NOx reductions 

represent a full or partial elimination of a state's good 

neighbor obligation for the 2008 NAAQS is therefore subject to an 

evaluation of the contribution to interstate transport from 

additional non-EGU emission sectors. 

However, the EPA believes that it is beneficial to 

implement, without further delay, EGU NOx reductions since they 

are achievable in the near term. Generally, notwithstanding that 

additional reductions may be required to fully address the 

states' interstate transport obligations, the proposed NOx 

emission reductions are needed for these states to eliminate 

their significant contribution to nonattainment and interference 

with maintenance of the 2008 ozone NAAQS and needed for downwind 

states with ozone nonattainment areas that are required to attain 

the standard by 2018. 15 

At the same time, the EPA also notes that section 

110 (a) (2) (D) (i) (I) of the CAA only requires upwind states to 

15 The proposed requirements for one state, North Carolina, would fully 
eliminate that state's significant contribution to downwind air quality 
problems. 
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prohibit emissions that will significantly contribute to 

nonattainment or interfere with maintenance of the NAAQS in other 

states. It does not shift to upwind states the full 

responsibility for ensuring that all areas in other states attain 

and maintain the NAAQS. Downwind states also have control 

responsibilities because, among other things, the Act requires 

each state to adopt enforceable plans to attain and maintain air 

quality standards. The requirements established for upwind states 

through this proposed rule will supplement downwind states' local 

emission control strategies that, in conjunction with the 

certainty on maximum allowable upwind state EGU emissions that 

this proposed rule would provide, promote attainment and 

maintenance of the 2008 ozone NAAQS. 

To meet the fourth step of the 4-step process (i.e., 

implementation) the proposed FIPs contain enforceable measures 

necessary to achieve the emission reductions in each state. The 

proposed FIPs would require power plants in affected states 

(i.e., states that significantly contribute to ozone transport in 

the east) to participate in the CSAPR NOx ozone-season allowance 

trading program (as modified by the proposed changes described 

elsewhere in this notice). CSAPR's trading programs and EPA's 

prior emissions trading programs provide a proven implementation 

framework for achieving emission reductions. In addition to 

providing environmental certainty (i.e., a cap on emissions), 

these programs also provide regulated sources with flexibility in 

19 

ED_000738_00002686-00019 



choosing compliance strategies. By using the existing CSAPR NOx 

ozone-season allowance trading program, the EPA is proposing to 

use an implementation framework that was shaped by notice and 

comment in previous rulemakings and reflects the evolution of 

these programs in response to court decisions. Further, this 

program is familiar to the EGUs that will be regulated under this 

rule, which means that monitoring, reporting, and compliance will 

be done as it already is under CSAPR's current ozone-season and 

annual programs. 16 

These FIP requirements, if finalized, would begin with the 

2017 ozone season and would continue for subsequent ozone seasons 

to ensure that upwind states included in this rule meet their 

Clean Air Act obligation to address interstate emissions 

transport with respect to the 2008 ozone NAAQS for 2017 and 

future years. To the extent that emissions in an included state 

would otherwise exceed the promulgated emission level, these good 

neighbor EGU emissions limits will ensure that future emissions 

are consistent with states' ongoing good neighbor obligations. To 

the extent that emissions in an included state would be reduced 

for other reasons, for example planned lower-NOx emitting 

generation coming online, then those actions will help the state 

comply with its good neighbor requirements. 

Generally, for states that would be affected by one of the 

16 One state, Kansas, would have a new CSAPR ozone season requirement under 
this proposal. Kansas currently participates in the CSAPR NOx and S02 annual 
programs. The remaining 22 states were included in the original CSAPR ozone
season program as to the 1997 ozone NAAQS. 

20 

ED_000738_00002686-00020 



FIPs proposed in this action and that are already included in the 

CSAPR NOx ozone-season trading program to address interstate 

ozone transport for the 1997 NAAQS, this action proposes to 

revise the existing part 97 regulations that define that program 

to incorporate lower EGU NOx ozone-season emissions budgets for 

each of the affected states in order to reduce ozone transport 

for the 2008 ozone NAAQS. 17 If finalized, compliance with these 

lower emissions budgets for the 2008 ozone NAAQS would also 

satisfy compliance with the existing higher emissions budgets for 

the 1997 ozone NAAQS. Therefore, the EPA proposes to replace the 

existing CSAPR emissions budgets (i.e. for the 1997 ozone NAAQS) 

for the affected states with the lower emissions budgets proposed 

to reduce ozone transport for the 2008 ozone NAAQS. Compliance 

with the final lower emissions budgets for the 2008 ozone NAAQS 

would supersede compliance with the CSAPR NOx ozone-season 

budgets for the 1997 ozone NAAQS. This action would therefore 

respond to the remand of EME Homer City II with respect to the 

NOx ozone-season emissions budgets for nine states18 by replacing 

the budgets declared invalid by the court with revised budgets 

designed to address the 2008 ozone NAAQS. 

The proposed FIPs, if finalized, would not limit states' 

flexibility in meeting their CAA requirements, as any state 

17 One state, Kansas, would have a new CSAPR ozone season requirement under 
this proposal. The remaining 22 states were included in the original CSAPR 
ozone-season program as to the 1997 ozone NAAQS. 
18 The EPA proposes to replace emissions budgets for Maryland, New Jersey, New 
York, North Carolina, Ohio, Pennsylvania, Texas, Virginia, and West Virginia. 

21 

ED_000738_00002686-00021 



included in this rule can submit a good neighbor SIP at any time 

that, if approved by the EPA, could replace the FIP for that 

state. Additionally, CSAPR already provides states with the 

option to submit abbreviated SIPs to customize the methodology 

for allocating NOx ozone-season allowances while participating in 

the ozone-season trading program and we propose to continue that 

approach in this rule. 

The EPA therefore proposes revisions to the Code of Federal 

Regulations, specifically 40 CFR part 97, subpart BBBBB (federal 

CSAPR NOx ozone-season trading program); 40 CFR 52.38(b) (rules 

on replacing or modifying the federal CSAPR NOxozone-season 

trading program with a SIP); 40 CFR 52.540, 52.882, and 52.2140 

(adding or limiting requirements for EGUs in certain individual 

states to participate in the CSAPR NOx ozone-season trading 

program); and 40 CFR 78.1 (modifying the list of decisions 

subject to administrative appeal procedures under part 78) to 

address interstate transport for the 2008 ozone NAAQS. In 

addition, various minor corrections are proposed to these CFR 

sections and other sections of parts 52, 78, and 97 relating to 

the CSAPR ozone-season and annual trading programs. 

The 23 eastern states for which the EPA proposes to 

promulgate FIPs to reduce interstate ozone transport as to the 

2008 ozone NAAQS are listed in Table I-1. 

Table I-A-1 Proposed List of Covered States for the 2008 8-
Hour Ozone NAAQS 
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State Name 
Alabama 
Arkansas 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maryland 
Michigan 
Mississippi 
Missouri 
New Jersey 
New York 
North Carolina 
Ohio 
Oklahoma 
Pennsylvania 
Tennessee 
Texas 
Virginia 
West Virginia 
Wisconsin 

For eastern states for which the EPA is not proposing FIPs 

in this action, the EPA notes that updates to the modeling for 

the final rule, made based on comments received on the proposal, 

could change the analysis as to which states significantly 

contribute to nonattainment or interfere with maintenance. In 

this regard, the final modeling could result in additional states 

being included in the final rule. Therefore, the EPA provides all 

data and methods necessary for all eastern states to comment on 

all aspects of this proposal in the Ozone Transport Policy 

23 

ED_000738_00002686-00023 



Analysis TSD. This information includes EGU NOx ozone-season 

emissions budgets for all eastern states, in the event that final 

rule modeling demonstrates that additional states significantly 

contribute to downwind air quality problems. 

The EPA notes that the annual PM2 . 5 NAAQS was updated after 

CSAPR was promulgated (78 FR 306, January 15, 2013). However, 

this rule does not address the 2012 PM2 . 5 standard. The EPA 

acknowledges that, in EME Homer City II, the D.C. Circuit also 

remanded without vacatur the CSAPR phase 2 S02 emissions budgets 

as to four states. 795 F.3d at 129, 138. This proposal does not 

address the remand of these CSAPR phase 2 S02 annual emissions 

budgets. The EPA intends to address the remand of the phase 2 S02 

annual emissions budgets separately. The existing CSAPR emissions 

budgets and implementation programs (CSAPR S02 annual and NOx 

annual requirements), which address interstate transport for the 

1997 and 2006 PM2 . 5 NAAQS, continue to apply at this time. 

B. Major Provisions 

The major provision of this action are described in the 

remainder of this preamble and organized as follows: section III 

describes the human health and environmental context, the EPA's 

overall approach for addressing interstate transport, and the 

EPA's response to the remand of certain CSAPR NOx ozone-season 

emissions budgets; section IV describes the EPA's legal authority 

for this action; section V describes the air quality modeling 

platform and emission inventories that the EPA used to identify 
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downwind receptors of concern and upwind state ozone 

contributions to those receptors; section VI describes the EPA's 

proposed approach to quantify upwind state obligations in the 

form of EGU NOx emissions budgets; section VII details the 

implementation requirements including key elements of the CSAPR 

allowance trading program and deadlines for compliance; section 

VIII describes the expected costs, benefits, and other impacts of 

this proposed rule; section IX discusses proposed changes to the 

existing regulatory text for the CSAPR FIPs and the CSAPR trading 

programs; and section X discusses the statutes and executive 

orders affecting this rulemaking. The EPA invites comment on this 

proposed rulemaking. 

C. Benefits and Costs 

The proposed rule would achieve near-term emission 

reductions from the power sector, lowering ozone season NOx in 

2017 by 85,000 tons, compared to baseline 2017 projections 

without the rule. 

Consistent with Executive Order 13563, "Improving Regulation 

and Regulatory Review," we have estimated the costs and benefits 

of the proposed rule. Estimates here are subject to uncertainties 

discussed further in the Regulatory Impact Analysis (RIA) in the 

docket. The estimated net benefits of the proposed rule at a 3 

percent discount rate are $700 million to $1.2 billion (2011$). 

The non-monetized benefits include reduced ecosystem effects and 

reduced visibility impairment. Discussion of the costs and 
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benefits of the proposal is provided in preamble section VIII, 

below, and in the RIA, which is found in the docket for this 

proposed rulemaking. The EPA's estimate of the proposed rule's 

costs and quantified benefits is summarized in Table I.C-1, 

below. 

Table I.C-1 Summary of Compliance Costs, Monetized Benefits, and 
Monetized Net Benefits of the Proposed Rule for 2017 (2011$) 

Impacts at 3 percent 

Description 
Annualized Compliance Costs a 

Monetized benefits b 

Net benefits (benefits-costs 

discount rate 
( $ millions) 

$93 
$700 to $1,200 
$620 to $1,200 

a Total annualized social costs are estimated at a 3 percent 
discount rate. The social costs presented here reflect the EGU 
ozone season costs of complying with the proposed FIPs. 
b Total monetized benefits are estimated at a 3 percent discount 
rate. The total monetized benefits reflect the human health 
benefits associated with reducing exposure to ozone and PM2 . 5 • It 
is important to note that the monetized benefits and co-benefits 
include many but not all health effects associated with pollution 
exposure. Benefits are shown as a range reflecting studies from 
Krewski et al. (2009) with Smith et al. (2009) to Lepeule et al. 
(2012) with Zanobetti and Schwartz (2008). 

II. General Information 

A. To Whom Does This Action Apply? 

This rule affects EGUs, and regulates the following groups: 

Industry Group NAICS* 
Fossil fuel-fired electric 221112 
power generation 

*North Amerlcan Industry Classlflcatlon System 

This table is not intended to be exhaustive, but rather 

provides a guide for readers regarding entities likely to be 
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regulated by this action. This table lists the types of entities 

that the EPA is now aware could potentially be regulated by this 

action. Other types of entities not listed in the table could 

also be regulated. To determine whether your entity is regulated 

by this action, you should carefully examine the applicability 

criteria found in 40 CFR 97.504. If you have questions regarding 

the applicability of this action to a particular entity, consult 

the person listed in the FOR FURTHER INFORMATION CONTACT section. 

III. Air Quality Issues Addressed and Overall Approach for the 

Proposed Rule 

A. The Interstate Transport Challenge under the 2008 Ozone 

Standard. 

1. Background on the Overall Nature of the Interstate Ozone 

Transport Problem 

Interstate transport of NOx emissions poses significant 

challenges with respect to the 2008 ozone NAAQS in the eastern 

U.S. and thus presents a threat to public health and welfare. 

a. Nature of Ozone and the Ozone NAAQS 

Ground-level ozone is not emitted directly into the air, but 

is created by chemical reactions between NOx and volatile organic 

compounds (VOC) in the presence of sunlight. Emissions from 

electric utilities and industrial facilities, motor vehicles, 

gasoline vapors, and chemical solvents are some of the major 

sources of NOx and VOC. 
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Because ground-level ozone formation increases with 

temperature and sunlight, ozone levels are generally higher 

during the summer. Increased temperature also increases emissions 

of volatile man-made and biogenic organics and can indirectly 

increase NOx emissions as well (e.g., increased electricity 

generation for air conditioning). 

The 2008 primary and secondary ozone standards are both 75 

parts per billion (ppb) as an 8-hour level. Specifically, the 

standards require that the 3-year average of the fourth highest 

24-hour maximum 8-hour average ozone concentration may not exceed 

75 ppb. 

b. Ozone Transport 

Studies have established that ozone formation, atmospheric 

residence, and transport occurs on a regional scale (i.e., 

thousands of kilometers) over much of the eastern U.S., with 

elevated concentrations occurring in rural as well as 

metropolitan areas. While substantial progress has been made in 

reducing ozone in many urban areas, regional-scale ozone 

transport is still an important component of peak ozone 

concentrations during the summer ozone season. 

The EPA has previously concluded in the NOx SIP Call, CAIR, 

and CSAPR that, for reducing regional-scale ozone transport, a 

NOx control strategy would be most effective. NOx emissions can 

be transported downwind as NOx or, after transformation in the 

atmosphere, as ozone. As a result of ozone transport, in any 
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given location, ozone pollution levels are impacted by a 

combination of local emissions and emissions from upwind sources. 

The transport of ozone pollution across state borders compounds 

the difficulty for downwind states in meeting health-based air 

quality standards (i.e., NAAQS). 

Recent assessments of ozone, for example those conducted for 

the October 2015 Regulatory Impact Analysis of the Final 

Revisions to the National Ambient Air Quality Standards for 

Ground-Level Ozone (EPA-452/R-15-007) continue to show the 

importance of NOx emissions on ozone transport. This analysis is 

in the docket for this proposal and can be also found at the 

EPA's website at: 

ht 

There are five general categories of NOx emission sources: 

EGUs, non-EGU point, onroad mobile, non-road mobile, and area. 

Studies have found that EGU NOx emission reductions can be 

effective in reducing individual 8-hour peak ozone concentrations 

and in reducing 8-hour peak ozone concentrations averaged across 

the ozone season. For example, a study that evaluates the 

effectiveness on ozone concentrations of EGU NOx reductions 

achieved under the NOx Budget Trading Program shows that 

regulating NOx emissions has been highly effective in reducing 

both ozone and dry-N03 concentrations during the ozone season. 

Further, this study indicates that EGU emissions, which are 

generally released higher in the air column through tall stacks 
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and are significant in quantity, may disproportionately 

contribute to long-range transport of ozone pollution on a per-

ton basis. 19 Another study shows that EGU NOx emissions can 

contribute between 5 ppb and 25 ppb to average 8-hour peak ozone 

concentrations in mid-Atlantic metropolitan statistical areas. 20 

Previous regional ozone transport efforts, including the NOx 

SIP Call, CAIR, and CSAPR, required ozone season NOx reductions 

from EGUs to address interstate transport of ozone. The EPA has 

taken comment on regulating EGU NOx emissions to address 

interstate ozone transport in the notice-and-comment process for 

these rulemakings. The EPA received no significant adverse 

comments in any of these proposals regarding the rules' focus on 

ozone season EGU NOx reductions to address interstate ozone 

transport. 

As described later in this notice, the EPA's analysis finds 

that the power sector continues to be capable of making NOx 

reductions at reasonable cost that reduce interstate transport 

with respect to ground-level ozone. EGU NOx emission reductions 

can be made in the near-term under this proposal by fully 

operating existing EGU NOx post-combustion controls (i.e., 

Selective Catalytic Reduction and Selective Non-Catalytic 

19 Butler, et al., "Response of Ozone and Nitrate to Stationary Source 
Reductions in the Eastern USA" 
20 Summertime Zero-Out Contributions of regional NOx and VOC emissions 
to modeled 8-hour ozone concentrations in the Washington, DC; 
Philadelphia, PA, and New York City MSAs. "Contributions of regional 
air pollutant emissions to ozone and fine particulate matter-related 
mortalities in eastern U.S. urban areas". 

30 

ED_000738_00002686-00030 



Reduction) - including optimizing NOx removal by existing, 

operational controls and turning on and optimizing existing idled 

controls; installation of (or upgrading to) state-of-the-art NOx 

combustion controls; and shifting generation to units with lower 

NOx emission rates. Further, additional assessment reveals that 

these available EGU NOx reductions would make meaningful and 

timely improvements in ozone air quality. 

The Clean Air Act's good neighbor provision requires states 

and the EPA to address interstate transport of air pollution that 

affects downwind states' ability to attain and maintain NAAQS. 

Other provisions of the CAA, namely sections 179B and 319(b), are 

available to deal with NAAQS exceedances not attributable to the 

interstate transport of pollution covered by the good neighbor 

provisions but caused by emission sources outside the control of 

a downwind state. These provisions address international 

transport and exceptional events, respectively. 21 , 22 

21 The EPA recognizes that both in-state and upwind wildfires may contribute 
to monitored ozone concentrations. The EPA encourages all states to consider 
how the appropriate use of prescribed fire may benefit of public safety and 
health by resulting in fewer ozone exceedances for both the affected state and 
their neighboring states. 
22 The CAA and the EPA's implementing regulations, specifically the 
Exceptional Events Rule at 40 CFR 50.14, allow for the exclusion of air 
quality monitoring data from regulatory determinations when events, including 
wildland fires, contribute to NAAQS exceedances or violations if they meet 
certain requirements, including the criterion that the event be not reasonably 
controllable or preventable. Wildland fires can be of two types: wildfire 
(unplanned) and prescribed fire (planned) . Under the Exceptional Events Rule, 
wildfires are considered, by their nature, to be not reasonably controllable 
or preventable. Because prescribed fires on wildland are intentionally ignited 
for resource management purposes, to meet the not reasonably controllable or 
preventable criterion, they must be conducted under a certified Smoke 
Management Program or employ basic smoke management practices. Both types of 
wildland fire must also satisfy the other rule criteria. The EPA will soon 
propose revisions to the Exceptional Events Rule and release a draft guidance 
document, which applies the proposed rule revisions to wildfire events that 
could influence ozone concentrations. These actions, which the EPA intends to 
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c. Health and Environmental Effects 

Exposure to ambient ozone causes a variety of negative 

effects on human health, vegetation, and ecosystems. In humans, 

acute and chronic exposure to ozone is associated with premature 

mortality and a number of morbidity effects, such as asthma 

exacerbation. In ecosystems, ozone exposure causes visible foliar 

injury, decreases plant growth, and affects ecosystem community 

composition. See the EPA's November 2014 Regulatory Impact 

Analysis of the Proposed Revisions to the National Ambient Air 

Quality Standards for Ground-Level Ozone (EPA-452/P-14-006), in 

the docket for this proposal and available on the EPA's website 

more information on the human health and welfare and ecosystem 

effects associated with ambient ozone exposure. 

1. Events Affecting Application of the Good Neighbor Provision 

for the 2008 Ozone NAAQS 

The 2008 revisions to the ozone NAAQS were promulgated on 

March 12, 2008. See National Ambient Air Quality Standards for 

Ozone, Final Rule, 73 FR 16436 (March 27, 2008). The revision of 

the NAAQS, in turn, triggered a 3-year deadline of March 12, 

2011, for states to submit SIP revisions addressing 

infrastructure requirements under CAA sections 110(a) (1) and 

110(a) (2), including the good neighbor provision. During this 3-

finalize in the summer of 2016, further clarify the treatment of wildland 
fires under the Exceptional Events Rule. 
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year SIP development period, on September 16, 2009, the EPA 

announced23 that it would reconsider the 2008 ozone NAAQS. To 

reduce the workload for states during the interim period of 

reconsideration, the EPA also announced its intention to propose 

staying implementation of the 2008 standards for a number of the 

requirements. On January 6, 2010, the EPA proposed to revise the 

2008 NAAQS for ozone from 75 ppb to a level within the range of 

60 to 70 ppb. See 75 FR 2938 (January 19, 2010). The EPA 

indicated its intent to issue final standards based upon the 

reconsideration by summer 2011. 

On July 6, 2011, the EPA finalized CSAPR, in response to the 

D.C. Circuit's remand of the EPA's prior federal transport rule, 

CAIR. See 76 FR 48208 (July 6, 2011). CSAPR addresses ozone 

transport under the 1997 ozone NAAQS, but does not address the 

2008 ozone standard, because the 2008 ozone NAAQS was under 

reconsideration during the analytic work for the rule. 

On September 2, 2011, consistent with the direction of the 

President, the Administrator of the Office of Information and 

Regulatory Affairs of the Office of Management and Budget 

returned the draft final 2008 ozone rule EPA had developed upon 

reconsideration to the Agency for further consideration. 24 In 

23 Fact Sheet. The EPA to reconsider Ozone Pollution Standards. 
http://www.epa.gov/groundlevelozone/pdfs/03_Reconsideration_FACT%20SHE 
ET_ 091609 .pdf 
24 See Policy Assessment for the Review of the Ozone National Ambient 
Air Quality Standards, August 2014, 
http://www.epa.gov/ttn/naaqs/standards/ozone/data/20140829pa.pdf, at 1-
9. 
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view of this direction and the timing of the agency's ongoing 

periodic review of the ozone NAAQS required under CAA section 109 

(as announced on September 29, 2008), the EPA decided to 

coordinate further proceedings on its voluntary reconsideration 

rulemaking of the 2008 ozone standard with that of its ongoing 

periodic review of the ozone NAAQS. 25 Implementation for the 

original 2008 ozone standard was renewed. However, during this 

time period, a number of legal developments pertaining to the 

EPA's promulgation of CSAPR created uncertainty surrounding the 

EPA's statutory interpretation and implementation of the good 

neighbor provision. 

On August 21, 2012, the D.C. Circuit issued a decision in 

EME Homer City Generation, L.P. v. EPA addressing several legal 

challenges to CSAPR and holding, among other things, that states 

had no obligation to submit good neighbor SIPs until the EPA had 

first quantified each state's good neighbor obligation. 26 

According to that decision, the submission deadline for good 

neighbor SIPs under the CAA would not necessarily be tied to the 

promulgation of a new or revised NAAQS. While the EPA disagreed 

with this interpretation of the statute and sought review of the 

decision in the D.C. Circuit and the U.S. Supreme Court, the EPA 

complied with the D.C. Circuit's ruling during the pendency of 

its appeal. In particular, the EPA indicated that, consistent 

25 Id. 
26 EME Homer City Generation, L.P. v. EPA, 696 F.3d 7, 31 (D.C. Cir. 
2012). 
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with the D.C. Circuit's opinion, it would not at that time issue 

findings that states had failed to submit SIPs addressing the 

good neighbor provision. 27 

On January 23, 2013, the Supreme Court granted the EPA's 

petition for certiorari. 28 During 2013 and early 2014, as the EPA 

awaited a decision from the Supreme Court, the EPA initiated 

efforts and technical analyses aimed at identifying and 

quantifying state good neighbor obligations for the 2008 ozone 

NAAQS. As part of this effort, the EPA solicited stakeholder 

input and also provided states with, and requested input on, 

emissions inventories for 2011 (78 FR 70935, November 27, 2013) 

and inventory projections for 2018 (79 FR 2437, January 14, 

2014). 

On April 29, 2014, the Supreme Court reversed the D.C. 

Circuit's EME Homer City opinion on CSAPR and held, among other 

things, that under the plain language of the CAA, states must 

submit SIPs addressing the good neighbor provision within 3 years 

of promulgation of a new or revised NAAQS, regardless of whether 

27 See, e.g., Memorandum from the Office of Air and Radiation former 
Assistant Administrator Gina McCarthy to the EPA Regions, "Next Steps 
for Pending Redesignation Requests and State Implementation Plan 
Actions Affected by the Recent Court Decision Vacating the 2011 Cross
State Air Pollution Rule," November 19, 2012; 78 FR 65559 (November 1, 
2013) (final action on Florida infrastructure SIP submission for 2008 
8-hour ozone NAAQS); 78 FR 14450 (March 6, 2013) (final action on 
Tennessee infrastructure SIP submissions for 2008 8-hour ozone NAAQS); 
Final Rule, Findings of Failure To Submit a Complete State 
Implementation Plan for Section 110(a) Pertaining to the 2008 Ozone 
National Ambient Air Quality Standard, 78 FR 2884 (January 15, 2013). 
28 EPA v. EME Homer City Generation, L.P., 133 S. Ct. 2857 (2013) 
(granting the EPA's and other parties' petitions for certiorari). 
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the EPA first provides guidance, technical data, or rulemaking to 

quantify the state's obligation. 29 Thus, the Supreme Court 

affirmed that states have an obligation in the first instance to 

address the good neighbor provision after promulgation of a new 

or revised NAAQS, a holding that also applies to states' 

obligation to address transport for the 2008 ozone NAAQS. 

The Supreme Court holding affirmed that states were required 

to submit SIPs addressing the good neighbor provision with 

respect to the 2008 ozone NAAQS by March 12, 2011. To the extent 

that states have failed to submit SIPs to meet this statutory 

obligation, then the EPA has not only the authority, but the 

obligation, to promulgate FIPs to address the CAA requirement. 

Following the remand of the case to the D.C. Circuit, the 

EPA requested that the court lift the CSAPR stay and toll the 

CSAPR compliance deadlines by three years. On October 23, 2014, 

the D.C. Circuit granted the EPA's request. The EPA issued an 

interim final rule to revise the regulatory deadlines in CSAPR to 

reflect the three-year delay in implementation. Accordingly, 

CSAPR phase 1 implementation began in 2015 and phase 2 will begin 

in 2017. 30 

On March 6, 2015, the EPA's final 2008 Ozone NAAQS SIP 

Requirements Rule 31 revised the attainment deadline for ozone 

nonattainment areas currently designated as moderate to July 

29 EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1600-01 
(2014). 

30 79 FR 71663 (December 3, 2014). 
31 80 FR 12264, 12268 (Mar. 6, 2015); 40 CFR 51.1103. 
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2018. In order to demonstrate attainment by the deadline, the 

demonstration would have to be based on design values calculated 

using 2015 through 2017 ozone season data, since the July 2018 

deadline does not afford a full ozone season of measured data. 

The EPA established this deadline in the 2015 Ozone SIP 

Requirements Rule after previously establishing a deadline of 

December 31, 2018, that was vacated by the D.C. Circuit Court in 

Natural Resources Defense Council v. EPA. 32 

On July 28, 2015, the D.C. Circuit issued its opinion 

regarding CSAPR on remand from the Supreme Court, EME Homer City 

II, 795 F.3d 118. The court largely upheld CSAPR, but remanded to 

EPA without vacatur certain states' emissions budgets for 

reconsideration. This proposal responds to the remand of certain 

CSAPR NOx ozone-season emissions budgets to the EPA for 

reconsideration; see section C below. Regarding the remand of 

CSAPR phase 2 S02 annual emissions budgets as to four states, 

this proposal does not address that particular aspect of the D.C. 

Circuit opinion. The EPA intends to address the remand of the 

phase 2 S02 annual emissions budgets separately. 

B. Proposed Approach to Address Ozone Transport under the 2008 

Ozone NAAQS via FIPs 

1. The CSAPR Framework 

CSAPR establishes a 4-step process to address the 

requirements of the good neighbor provision. 33 The EPA proposes 

32 777 F.3d 456 (D.C. Cir. 2014). 
33 See CSAPR, Final Rule, 76 FR 48208 (August 8, 2011). 
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to follow the same steps for this rule with respect to the 2008 

ozone NAAQS. These steps are: (1) identifying downwind receptors 

that are expected to have problems attaining or maintaining clean 

air standards (i.e., NAAQS); (2) determining which upwind states 

contribute to these identified problems in amounts sufficient to 

"link" them to the downwind air quality problems; (3) for states 

linked to downwind air quality problems, identifying upwind 

emissions that significantly contribute to nonattainment or 

interfere with maintenance of a standard by quantifying available 

upwind emission reductions and apportioning upwind responsibility 

among linked states; and (4) for states that are found to have 

emissions that significantly contribute to nonattainment or 

interfere with maintenance of the NAAQS downwind, reducing the 

identified upwind emissions via regional emissions allowance 

trading programs. 

Step 1 - In the original CSAPR, downwind air quality 

problems were assessed using modeled future air quality 

concentrations for a year aligned with attainment deadlines for 

the NAAQS considered in that rulemaking. The assessment of future 

air quality conditions generally accounts for on-the-books 

emission reductions 34 and the most up-to-date forecast of future 

emissions in the absence of the transport policy being evaluated 

(i.e., base case conditions). The locations of downwind air 

quality problems are identified as those with receptors that are 

34 Since CSAPR was designed to replace CAIR, CAIR emlsslons reductions 
were not considered "on-the-books." 
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projected to be unable to attain (i.e., nonattainment receptor) 

or maintain (i.e., maintenance receptor) the standard. This 

proposal follows this same general approach. However, the EPA 

also proposes to consider current monitored air quality data to 

further inform the projected identification of downwind air 

quality problems for this proposal. Further details and 

application of step one for this proposal are described in 

section V of this notice. 

Step 2 - The original CSAPR used a screening threshold of 

one percent of the NAAQS to identify upwind states that were 

"linked" to downwind air pollution problems. States were 

identified as needing further evaluation for actions to address 

transport if their air quality impact35 was greater than or equal 

to the threshold for at least one downwind problem receptor 

(i.e., nonattainment or maintenance receptor identified in step 

1). We evaluated a given state's contribution based on the 

average relative downwind impact calculated over multiple days. 

States whose air quality impacts to all downwind problem 

receptors were below this threshold did not require further 

evaluation for actions to address transport - that is, these 

states were determined to make insignificant contributions to 

downwind air quality problems and therefore have no emission 

reduction obligations under the good neighbor provision. The EPA 

used this threshold because much of the ozone nonattainment 

35 For ozone the impacts would include those from volatile organic 
compounds (VOC) and NOx, and from all sectors. 
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problem in the eastern half of the United States results from 

relatively small contributions from a number of upwind states. 

Use of the one percent threshold for CSAPR is discussed in the 

preambles to the proposed and final CSAPR rules. See 75 FR 45237 

(Aug. 2, 2010); 76 FR 48238, (Aug. 8, 2011). The EPA proposes to 

use this same approach for this rule. Application of step two for 

this proposal is described in section V of this notice. 

Step 3 - For states that are linked in step 2 to downwind 

air quality problems, the original CSAPR used a multi-factor test 

to evaluate emission reductions available in upwind states by 

application of uniform cost thresholds. The EPA evaluated NOx 

reductions that were available in upwind states by applying a 

marginal cost of NOx emissions to entities in these states. This 

approach, in essence, simulated placing an economic value on NOx 

emissions and evaluated emission reduction potential that was 

cost-effective under this constraint. The EPA evaluated NOx 

reduction potential, cost, and downwind air quality improvements 

available at several cost thresholds in the multi-factor test. 

This evaluation quantified the magnitude of emissions that 

significantly contribute to nonattainment or interfere with 

maintenance of a NAAQS downwind and apportioned upwind 

responsibility among linked states, an approach upheld by the 

U.S. Supreme Court in EPA v. EME Homer City. 36 The EPA proposes 

36 EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1606-07 
(2014). 
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to apply this approach to identify NOx emission reductions 

necessary to reduce interstate transport for the 2008 ozone 

NAAQS, updated to also explicitly consider over-control. For this 

proposal, the multi-factor test is also used to evaluate possible 

over-control by evaluating if an upwind state is linked solely to 

downwind air quality problems that are resolved at a given cost 

threshold, or if upwind states would reduce their emissions at a 

given cost threshold to the extent that they would no longer meet 

or exceed the 1% air quality contribution threshold. This 

evaluation of cost, NOx reductions, and air quality improvements, 

including its consideration of potential over-control, results in 

the EPA's determination of upwind emissions that significantly 

contribute to nonattainment or interfere with maintenance of the 

NAAQS downwind. Next, emissions budgets are determined. Emissions 

budgets are remaining allowable emissions after the elimination 

of emissions identified as significantly contributing to 

nonattainment or interfering with maintenance of the standard 

downwind. The EPA's assessment of significant contribution to 

nonattainment and interference with maintenance and development 

of EGU NOx ozone-season emissions budgets is described in section 

VI of this notice. 

Step 4 - Finally, the original CSAPR used allowance trading 

programs to implement the necessary emission reductions. 

Specifically, the emissions budgets identified in step 3 were 

implemented via a tradable allowance program. Emissions 
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allowances were issued to units covered by the trading program 

and the allowances can be turned in at the close of each 

compliance period to account for a specified amount of ozone 

season EGU NOx emissions. Additionally, the original CSAPR 

included variability limits, which define the amount by which 

collective emissions within a state may exceed the level of the 

budgets in a given year to account for variability in EGU 

operations. CSAPR set assurance levels equal to the sum of each 

state's emissions budget plus its variability limit. The 

original CSAPR included assurance provisions that help to assure 

that state emissions remain below the assurance levels in each 

state by requiring additional allowance surrenders in the 

instance that emissions in the state exceed the state's assurance 

level. This limited interstate trading approach is responsive to 

previous court decisions (see discussion in section IV of this 

preamble) and has been upheld in subsequent litigation regarding 

CSAPR. The EPA proposes to apply this approach to reduce 

interstate transport for the 2008 ozone NAAQS. Implementation 

using the CSAPR allowance trading program is described in section 

VII of this notice. 

2. Partial versus Full Resolution of Transport Obligation 

Given the unique circumstances surrounding the 

implementation of the 2008 ozone standard that have delayed state 

and EPA efforts to address interstate transport, at this time the 

EPA is focusing its efforts on the immediately available and cost-
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effective emission reductions that are achievable by the 2017 

ozone season. 

a. Partial Remedy under Proposed FIPs 

This rule proposes to establish (or revise currently 

established) FIPs for 23 eastern states under the good neighbor 

provision of the CAA. These FIPs contain requirements for EGUs in 

these states to reduce ozone season NOx emissions for the 2017 

ozone season. As noted in section VI, the EPA has identified 

important EGU emission reductions that are achievable starting 

for the 2017 ozone season in each of the covered states through 

actions such as turning on and operating existing pollution 

controls. These readily available emission reductions will assist 

downwind states to attain and maintain the 2008 ozone NAAQS and 

will provide human health and welfare benefits through reduced 

exposure to ozone pollution. 

While these reductions are necessary to assist downwind 

states attain and maintain the 2008 ozone NAAQS and are necessary 

to address good neighbor obligations for these states, the EPA 

acknowledges that they may not be sufficient to fully address 

these states' good neighbor obligations. 37 With respect to the 

2008 ozone standard, the EPA has generally not attempted to 

quantify the ozone season NOx reductions that may be necessary to 

eliminate all significant contribution to nonattainment and 

37 The proposed requirements for one state, North Carolina, would fully 
eliminate that state's significant contribution to downwind air quality 
problems. 
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interference with maintenance in other states. Given the time 

constraints for implementing NOx reduction strategies, the EPA 

believes that implementation of a full remedy may not be 

achievable for 2017, even though a partial remedy is achievable. 

To evaluate full elimination of a state's significant 

contribution to nonattainment and interference with maintenance, 

EGU and non-EGU ozone season NOx reductions should both be 

evaluated. However, the EPA is not proposing to quantify non-EGU 

emissions reductions to address interstate ozone transport for 

the 2008 ozone NAAQS at this time because: (1) there is greater 

uncertainty in the non-EGU emission inventory estimates than for 

EGUs; and (2) there appear to be few non-EGU reductions that 

could be accomplished by the beginning of the 2017 ozone season. 

This is discussed further in section VI of this proposal and in 

the Non-EGU NOx Mitigation Strategies TSD. We intend to continue 

to collect information and undertake analysis for potential 

future emissions reductions at non-EGUs that may be necessary to 

fully quantify states' significant contributions in a future 

action. 

Because the reductions proposed in this action are EGU-only 

and because EPA has focused the policy analysis for this proposal 

on reductions available by 2017, for most states they represent a 

first, partial step to addressing a given upwind state's 

significant contribution to downwind air quality impacts for the 

2008 ozone NAAQS. Generally, a final determination of whether the 
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proposed EGU NOx reductions represent a full or partial 

elimination of a state's good neighbor obligation for the 2008 

NAAQS is subject to an evaluation of the contribution to 

interstate transport from additional emission sectors, such as 

non-EGUs. However, the EPA believes that it is beneficial to 

implement, without further delay, EGU NOx reductions that are 

achievable in the near term. The proposed NOx emission reductions 

are needed (although they may not be all that is needed) for 

these states to eliminate their significant contribution to 

nonattainment and interference with maintenance of the 2008 ozone 

NAAQS. The EPA's current statutory deadlines to promulgate FIPs 

extend until 2017 for most states, and the EPA will remain 

mindful of those deadlines as it evaluates what further steps may 

be necessary to address interstate transport for the 2008 ozone 

NAAQS. The EPA seeks comment on possible future steps that may be 

necessary to resolve the remainder of the good neighbor 

obligation for the 2008 ozone standard. 

The EPA has shared information with states to facilitate the 

development of the ozone transport SIPs. 38 The EPA encourages 

state SIP development and will continue to assist states in 

developing transport SIPs regardless of whether they are covered 

38 On January 22, 2015, the EPA issued a memo with preliminary air 
quality modeling data that characterized interstate ozone transport 
projected to 2018. On April 8, 2015, the EPA held a workshop that 
continued a discussion with states on the path forward for addressing 
interstate transport for the 2008 8-hour ozone NAAQS. On August 4, 
2015, we published a NODA with updated modeling that states could use 
to support development of transport SIPs. 
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by this proposed FIP. Where a state would be covered by this 

proposed FIP, the EPA may be able to partially approve SIPs that 

include controls on EGU emissions that achieve ozone season NOx 

emission reductions and/or that establish EGU NOx ozone emissions 

budgets approximately equivalent to those identified in this 

proposal as achievable by 2017. (This is discussed in more detail 

in Section VII.) In these SIPS, states could also demonstrate 

that they are achieving the same level of emissions reductions 

through non-EGU source measures as they would achieve under the 

EGU budgets established in the FIP. For example, a SIP could set 

EGU budgets, but allow emission reductions from non-EGU sources 

as a compliance option. EPA also seeks comment on methods it can 

use to ensure that any non-EGU reductions are incremental to the 

base case, permanent, and enforceable. 

b. Potential for Full Remedy under SIPs 

The EPA also notes that many states have already submitted, 

or are currently developing, SIP submittals to address the good 

neighbor provision of the CAA for the 2008 ozone standard, and 

expects that some may assert that the state plan fully addresses 

the state's good neighbor obligation. 

The EPA anticipates that those SIPs intending to fully 

address the state's good neighbor obligations and for which the 

state is seeking approval may fall into one of two categories: 

(1) The SIP concludes that the state is meeting its good neighbor 

obligation without need for additional NOx reductions. This SIP 
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could include an adequate demonstration, using EPA or state-

generated analytical results, which supports the state's 

conclusion that the state contributes insignificant amounts to 

downwind nonattainment or maintenance problems in other states. 

The EPA would generally expect to propose full approval of these 

SIPs. 

(2) The SIP demonstrates that the state will timely achieve 

reductions that fully address its significant contribution to 

nonattainment or interference with maintenance in downwind 

states. This demonstration could include an assessment of how all 

emissions source sectors contribute to the state's contribution 

and how these sectors are controlled in that state. States 

wishing to seek full approval of good neighbor SIPs should 

contact their appropriate regional office. Guidance on developing 

such SIPs is outside the scope of this action, but the EPA 

intends to work closely with any state that is interested in 

pursuing this option. 

2. Why We Focus on Eastern States 

CSAPR and previous federal transport rules, such as the NOx 

SIP Call and CAIR, were designed to address collective 

contributions of ozone pollution from states in the eastern 

U.S. These rules did not address contributions in the 11 

western contiguous United States. 39 The EPA's air quality 

39 For the purpose of this action, the western U.S. (or the West) 
consists of the 11 western contiguous states of Arizona, California, 
Colorado, Idaho, Montana, New Mexico, Nevada, Oregon, Utah, 
Washington, and Wyoming, and the eastern U.S. (or East) consists of 
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modeling that supports this proposed rule includes data for the 

western states. This assessment shows that there are problem 

receptors in the West to which western states contribute 

amounts greater than or equal to the screening threshold used 

to evaluate transport across eastern states (i.e., 1 percent of 

the NAAQS). However, there may be additional criteria to 

evaluate regarding transported air pollution in the West when 

evaluating upwind states' contributions to downwind air quality 

impacts, such as those discussed in EPA-state meetings to 

discuss approaches for determining how emissions in upwind 

states impact air quality in downwind states. 40 Given that the 

near-term 2017 implementation timeframe constrains the 

opportunity to conduct a further evaluation of western states, 

the EPA proposes to focus this rulemaking on eastern states. 

This focus would not relieve western states of obligations to 

address interstate transport under the Act. The EPA and states 

working together would continue to evaluate interstate 

transport in the western states on a case-by-case basis. The 

EPA would also continue to engage with western states on air 

quality modeling analyses and the implications of those 

analyses for interstate transport. 

While the EPA proposes to focus this rulemaking on eastern 

states, we seek comment on whether to include western states in 

the remaining states in the contiguous U.S. 
4° For example, EPA-State meetings held in Research Triangle Park, NC on April 
8, 2013 and Denver, Colorado on April 17, 2013. 
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this rule. The EPA notes that analyses developed to support 

this proposal, including air quality modeling and the EPA's 

assessment of EGU NOx mitigation potential, contain data that 

could be useful for states in developing SIPs or could be used 

to develop FIPs, where necessary. 

The EPA seeks comment on the data provided for western 

states, including emissions inventories, ozone concentration 

modeling, contribution modeling, and EPA's assessment of EGU NOx 

reduction potential. 41 These data are available in the docket for 

this proposal. The EPA also solicits comment on whether to 

promulgate FIPs to address interstate ozone transport for the 

2008 ozone NAAQS for western states, either in this rulemaking or 

in a subsequent rulemaking. 

3. Short-Term NOx Emissions 

In eastern states, the highest measured ozone days tend to 

occur within the hottest days, weeks, or months of the summer. On 

many high ozone days, there is higher demand for electricity (for 

instance, to run air conditioners). In general and technical 

discussions with representatives and officials of eastern states 

in April 2013 and April 2015, and in several letters to the EPA, 

officials from the Ozone Transport Region (OTR) 42 states 

41 On August 4, 2015, the EPA published a Notice of Data Availability (80 FR 
46271) requesting comment on the air quality modeling platform and air quality 
modeling results that are being used for this proposed rule. Specifically, in 
the NODA, the EPA requested comment on the data and methodologies related to 
the 2011 and 2017 emissions and the air quality modeling to project 2017 
concentrations and contributions. Comments received on that data via the NODA 
will be considered for the final rule. 
42 The OTR was established by the CAA amendments of 1990 to facilitate 
addressing the ozone problem on a regional basis and consists of the 
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suggested that EGU emissions transported from upwind states may 

disproportionally affect downwind ozone concentrations on peak 

ozone days in the eastern U.S. These representatives asked that 

the EPA consider additional "peak day" limits on EGU NOx 

emissions. 

Some states have also asked the EPA to consider whether 

existing emission controls are being turned off for short periods 

(e.g., multiple days) within the ozone season, for example during 

hot weeks. These states assert that emissions from short-term 

idling of controls may contribute to downwind ozone NAAQS 

exceedances in the eastern U.S. These states suggest that sub-

seasonal limits on EGU NOx emissions would reduce ozone formation 

that might be attributable to short-term idling of NOx controls. 

The EPA seeks comment on whether or not short-term (e.g., 

peak-day) EGU NOx emissions disproportionately impact downwind 

ozone concentrations, and if they do, then what EGU emission 

limits (e.g., daily or monthly emission rates or differential 

allowance surrender ratios on high ozone days) would be 

reasonable complements to the proposed seasonal CSAPR requirement 

to mitigate this impact. 

C. Responding to the Remand of CSAPR NOx Ozone-Season Emissions 

Budgets 

As noted above, in EME Homer City II, the D.C. Circuit 

following states: Connecticut, Delaware, Maine, Maryland, 
Massachusetts, New Hampshire, New Jersey, New York, Pennsylvania, 
Rhode Island, Vermont, the District of Columbia and northern Virginia. 
42 U.S.C. 7511c, CAA section 184. 
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declared invalid the CSAPR phase 2 NOx ozone-season emissions 

budgets of 11 states, holding that those budgets over-control 

with respect to the downwind air quality problems to which those 

states were linked for the 1997 ozone NAAQS. 795 F.3d at 129-30, 

138. As to ten of these states, the court held that EPA's 2014 

modeling conducted to support the RIA for CSAPR demonstrated that 

air quality problems at the downwind locations to which those 

states were linked would resolve by phase 2 of the CSAPR program 

without further transport regulation (either CAIR or CSAPR). Id. 

at 129-30. With respect to Texas, the court held that the record 

reflected that the ozone air quality problems to which the state 

was linked could be resolved at a lower cost threshold. Id. The 

court therefore remanded those budgets to EPA for reconsideration 

consistent with the court's opinion. Id. at 138. The court 

instructed the EPA to act "promptly" in addressing these issues 

on remand. Id. at 132. 

The court's decision explicitly applies to 11 state budgets 

involved in that litigation: Florida, Maryland, New Jersey, New 

York, North Carolina, Ohio, Pennsylvania, South Carolina, Texas, 

Virginia, and West Virginia. Id. at 129-30, 138. EPA is proposing 

in this rule to promulgate FIPs for nine of those states to 

address interstate transport with respect to the 2008 ozone 

NAAQS: Maryland, New Jersey, New York, North Carolina, Ohio, 

Pennsylvania, Texas, Virginia, and West Virginia. The proposed 

FIPs incorporate revised emissions budgets that would supplant 
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and replace the budgets promulgated in the CSAPR rule to address 

the 1997 ozone NAAQS, the same budgets remanded by the D.C. 

Circuit for reconsideration. Further, as proposed in this rule, 

these proposed budgets would be effective for the 2017 ozone 

season, the same period in which the phase 2 budgets that were 

invalidated by the court are currently scheduled to become 

effective. Therefore, this proposed action provides an 

appropriate and timely response to the court's remand by 

replacing the budgets promulgated in the CSAPR to address the 

1997 ozone NAAQS, which were declared invalid by the D.C. 

Circuit, with budgets developed to address the revised and more 

stringent 2008 ozone NAAQS. 43 

The EPA notes that it is able to propose addressing the D.C. 

Circuit's remand of CSAPR NOx ozone-season emissions budgets 

because the agency was already performing analysis and policy 

development for this proposal, which is directly applicable to 

this aspect of the D.C. Circuit opinion. 

Separately, various petitioners filed legal challenges in 

the D.C. Circuit to a supplemental rule that added five states to 

the CSAPR ozone-season trading program, 76 FR 80760 (Dec. 27, 

2011). See Public Service Company of Oklahoma v. EPA, No. 12-1023 

(D.C. Cir., filed Jan. 13, 2012). The case was held in abeyance 

43 The methodology for developing the proposed budgets to address the 
2008 ozone NAAQS is described in more detail in Sections VI and VII 
below. Section VI also includes an evaluation, as instructed by the 
court in EME Homer City II, to affirm that the proposed budgets do not 
over-control with respect to downwind air quality problems identified 
in this rule. 795 F.3d at 127-28. 
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during the pendency of the litigation in EME Homer City. The 

case remains pending in the D.C. Circuit as of the date of 

signature of this rule. 44 The EPA notes that this rule also 

proposes to promulgate FIPs for all five states added to CSAPR in 

the supplemental rule: Iowa, Michigan, Missouri, Oklahoma, and 

Wisconsin. The proposed FIPs incorporate revised emissions 

budgets that would supplant and replace the budgets promulgated 

in the supplemental CSAPR rule to address the 1997 ozone NAAQS 

for these five states and would be effective for the 2017 ozone 

season. 

For the two remaining ozone-season states affected by this 

portion of the EME Homer City II decision, Florida and South 

Carolina, the EPA is not proposing in this action to promulgate 

FIPs because the air quality modeling performed to support the 

proposal does not indicate that these states are linked to any 

identified downwind nonattainment or maintenance receptors with 

respect to the 2008 ozone standard. Inherently then, because the 

2008 ozone NAAQS is more stringent than the 1997 ozone NAAQS, 

this modeling also does not indicate that Florida or South 

Carolina are linked to any remaining air quality concerns with 

respect to the 1997 ozone standard for which the states were 

regulated in CSAPR. 

44 In 2012, the EPA also finalized two rules making certain revisions to 
CSAPR. 77 FR 10324 (Feb. 21, 2012); 77 FR 34830 (June 12, 2012). Various 
petitioners filed legal challenges to these rules in the D.C. Circuit, and the 
cases were also held in abeyance pending the litigation in EME Homer City. 
See Wisconsin Public Service Corp. v. EPA, No. 12-1163 (D.C. Cir., filed Apr. 
6, 2012); Utility Air Regulatory Group v. EPA, No. 12-1346 (D.C. Cir., filed 
Aug. 9, 2012). The cases currently remain pending in the D.C. Circuit. 
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Accordingly, in order to address the Court's remand with 

respect to these two states' interstate transport responsibility 

under the 1997 ozone standard, the EPA proposes to remove these 

states from the CSAPR ozone-season trading program beginning in 

2017 when the phase 2 ozone-season emissions budgets were 

scheduled to be implemented. 

The EPA notes that because the proposed rule modeling was 

performed prior to the D.C. Circuit's issuance of EME Homer City 

II, that modeling assumed in its baseline for all states the 

emission reductions associated with the CSAPR phase 2 ozone

season budgets. In the final rule modeling, the EPA will make any 

additional changes to the emissions inventories or modeling 

platform as may be justified based on comments received on the 

modeling performed for the proposed rule. In the event that air 

quality modeling conducted for the final rule demonstrates that 

either Florida or South Carolina are projected to significantly 

(e.g., greater than or equal to 1% of the NAAQS) contribute to an 

air quality problem with respect to the 2008 ozone standard in 

the absence of a CSAPR-related emissions budget in place for 

those states, the EPA instead proposes to finalize revised 

budgets (presented with this rulemaking for comment) for 

whichever of those states may be identified as linked to such air 

quality problems rather than remove those states from the CSAPR 

ozone-season trading program. The EPA has calculated emissions 

budgets for Florida and South Carolina that we are proposing to 
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apply to those states if, and only if, the final rule air quality 

modeling identifies a linkage as just described. These proposed 

budgets are developed using the same methods applied to the 23 

states that the EPA proposed to regulate in this action. These 

methods are described in section VI of this proposal and the 

methods and resulting emissions budgets are provided in the Ozone 

Transport Policy Analysis TSD. 

The EPA seeks comment on this approach with respect to 

addressing the remand as to Florida and South Carolina, including 

the proposed budgets that would apply to those states if a 

linkage is identified, which are available in the docket. 

Additionally, the EPA notes Florida and South Carolina may 

be relying upon emissions reductions that result from now

remanded emissions budgets in Florida and South Carolina to 

satisfy statutory obligations other than the interstate transport 

requirements. However, Florida and South Carolina may have an 

interest in submitting SIPs to continue their participation in 

the CSAPR NOx ozone-season trading program in order to meet other 

Clean Air Act requirements. Likewise, to the extent that the 

final modeling indicates that other states included in the remand 

of the CSAPR phase 2 NOx ozone-season emissions budgets are not 

linked to any identified downwind nonattainment or maintenance 

receptors with respect to the 2008 ozone standard, they would not 

be included in the final FIPs but they may be interested in 

continuing to participate in the CSAPR NOx ozone-season trading 
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program in order to meet other Clean Air Act requirements. The 

EPA seeks comment on whether to allow Florida, South Carolina, 

and other similarly situated states (if any) to continue their 

participation in the CSAPR NOx ozone-season program through 

voluntary SIPs that would retain the CSAPR NOx ozone-season 

emissions budgets, contingent upon review and approval by the 

EPA. 

The D.C. Circuit also remanded without vacatur the CSAPR S02 

annual emissions budgets for four states (Alabama, Georgia, South 

Carolina, and Texas) for reconsideration. 795 F.3d at 129, 138. 

This proposal does not address the remand of these CSAPR phase 2 

S02 annual emissions budgets. The EPA intends to address the 

remand of the phase 2 S02 annual emissions budgets separately. 

The existing CSAPR annual emissions budgets and implementation 

programs (CSAPR S02 annual and NOx annual requirements), which 

address interstate transport for the 1997 and 2006 PM2.s NAAQS, 

continue to apply at this time. 

D. Addressing Outstanding Transport Obligations for the 1997 

Ozone NAAQS 

In the original CSAPR, the EPA noted that the reductions for 

11 states may not be sufficient to fully eliminate all 

significant contribution to nonattainment or interference with 

maintenance for certain downwind areas with respect to the 1997 

ozone NAAQS. 45 The 11 states are: Alabama, Arkansas, Georgia, 

45 See CSAPR Final Rule, 76 FR at 48220, and the CSAPR Supplemental Rule, 76 
FRat 80760, December 27, 2011. 
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Illinois, Indiana, Kentucky, Louisiana, Mississippi, Missouri, 

Tennessee, and Texas. 46 In the original CSAPR, the EPA's analysis 

projected continued nonattainment and maintenance problems at 

downwind receptors to which these upwind states were linked after 

implementation of the CSAPR trading programs. Specifically, the 

persistent ozone problems were expected in Baton Rouge, 

Louisiana; Houston, Texas; and Allegan, Michigan according to the 

remedy case modeling conducted for the final rule. At that time 

the EPA did not address whether additional ozone season NOx 

emission reductions would be needed in these states to fully 

resolve the good neighbor obligation under the CAA with respect 

to the 1997 ozone NAAQS beyond the EGU requirements promulgated 

in CSAPR. 

To evaluate whether additional emission reductions would be 

needed in these 11 states to address the states' full good 

neighbor obligation for the 1997 ozone NAAQS, the EPA reviewed 

the 2017 baseline air quality modeling conducted for this 

proposal, which includes emission reductions associated with the 

CSAPR phase 2 ozone-season budgets. 

The updated 2017 air quality modeling shows that the 

46 The EPA acknowledges that, despite its conclusion in CSAPR that the air 
quality problems to which Texas was linked in the original CSAPR were not 
fully resolved, the court concluded in EME Homer City II that the NOx ozone
season emissions budget finalized for Texas resulted in over-control as to the 
ozone air quality problems to which the state was linked. 795 F.3d at 129-30. 
As discussed below in section V, this rule proposes to respond to the remand 
of Texas's NOx ozone-season emissions budget by promulgating a new budget to 
address the 2008 ozone NAAQS. The EPA has also evaluated Texas's contribution 
to any remaining air quality problems with respect to the 1997 ozone NAAQS. 
[Text may be revised to reflect ongoing litigation.] 
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predicted average DVs and maximum DVs for 2017 are below the 

level of the 1997 ozone NAAQS for the downwind receptors of 

concern that the 11 states were linked to in the original CSAPR 

for the 1997 ozone NAAQS. Further, the 2017 air quality modeling 

shows that there are no other nonattainment or maintenance 

receptors to which these areas would be linked with respect to 

the 1997 ozone NAAQS. This conclusion demonstrates that no 

further emission reductions are required to address the 

interstate transport obligations of these states with respect to 

the 1997 ozone NAAQS, and therefore EPA finds that the original 

CSAPR emissions budgets satisfy these states' full obligation to 

address interstate ozone transport under the good neighbor 

provision of the CAA as to that NAAQS. Therefore, we propose to 

find that the original CSAPR FIPs fully satisfy those 11 states' 

good neighbor CAA obligations regarding the emissions that 

contribute significantly to nonattainment or interfere with 

maintenance of the 1997 ozone NAAQS in other states. 

IV. Legal Authority 

A. EPA's Authority for the Proposed Rule 

1. Statutory Authority 

The statutory authority for this proposed action is provided 
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by the CAA as amended (42 U.S.C. 7401 et seq.). Specifically, 

sections 110 and 301 of the CAA provide the primary statutory 

bases for this proposal. The most relevant portions of section 

110 are subsections 110 (a) (1), 110 (a) (2), and 110 (a) (2) (D) (i) (I), 

and 110 (c) (1). 

Section 110 (a) (1) provides that states must make SIP 

submissions "within 3 years (or such shorter period as the 

Administrator may prescribe) after the promulgation of a national 

primary ambient air quality standard (or any revision thereof)," 

and that these SIP submissions are to provide for the 

"implementation, maintenance, and enforcement" of such NAAQS. 47 

The statute directly imposes on states the duty to make these SIP 

submissions, and the requirement to make the submissions is not 

conditioned upon the EPA taking any action other than 

promulgating a new or revised NAAQS. 48 

The EPA has historically referred to SIP submissions made 

for the purpose of satisfying the applicable requirements of CAA 

sections 110 (a) (1) and 110 (a) (2) as "infrastructure SIP" 

submissions. Section 110(a) (1) addresses the timing and general 

requirements for infrastructure SIP submissions, and section 

110(a) (2) provides more details concerning the required content 

of these submissions. It includes a list of specific elements 

that "[e]ach such plan" submission must address. 49 All states, 

47 42 U.S.C. 7410(a) (1). 
48 See EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1601 
(2014). 

49 EPA's general approach to infrastructure SIP submissions is 

59 

ED_000738_00002686-00059 



regardless of whether the state includes areas designated as 

nonattainment for the relevant NAAQS, must have SIPs that meet 

the applicable requirements of section 110(a) (2), including 

provisions of section 110 (a) (2) (D) (i) (I) described further below 

and which are the focus of this proposal. 

Section 110(c) (1) requires the Administrator to promulgate a 

FIP at any time within 2 years after the Administrator: 1) finds 

that a state has failed to make a required SIP submission, 2) 

finds a SIP submission to be incomplete pursuant to CAA section 

110 (k) (1) (C), or 3) disapproves a SIP submission, unless the 

state corrects the deficiency through a SIP revision that the 

Administrator approves before the FIP is promulgated. 50 

Section 110 (a) (2) (D) (i) (I), also known as the "good neighbor 

provision," provides the basis for this proposed action. It 

requires that each state SIP shall include provisions sufficient 

to "prohibit [] . any source or other type of emissions 

activity within the State from emitting any air pollutants in 

amounts which will - (I) contribute significantly to 

nonattainment in, or interfere with maintenance by, any other 

State with respect to any [NAAQS] . " 51 

The EPA has previously issued three rules interpreting and 

explained in greater detail in individual notices acting or proposing 
to act on state infrastructure SIP submissions and in guidance. See, 
e.g., Guidance on Infrastructure State Implementation Plan (SIP) 
Elements under Clean Air Act Sections 110 (a) (1) and 110 (a) (2) (Sept. 
2013). 
50 4 2 u.s. c. 7 410 (c) ( 1) . 
51 4 2 u. s. C. 7 410 (a) ( 2) (D) ( i) (I) . 
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clarifying the requirements of section 110 (a) (2) (D) (i) (I) for 

states in the eastern half of the United States. These rules, and 

the associated court decisions addressing these rules, provide 

important guidance regarding the requirements of section 

110 (a) (2) (D) (i) (I). 

The NOx SIP Call, promulgated in 1998, addressed the good 

neighbor provision for the 1979 1-hour ozone NAAQS and the 1997 8-

hour ozone NAAQS. 52 The rule required 22 states and the District 

of Columbia to amend their SIPs and limit NOx emissions that 

contribute to ozone nonattainment. The EPA set a NOx ozone-season 

budget for each affected state, essentially a cap on ozone season 

NOx emissions in the state. Sources in the affected states were 

given the option to participate in a regional cap-and-trade 

program, known as the NOx Budget Trading Program (NBP) . This rule 

was largely upheld by the D.C. Circuit in Michigan v. EPA, 213 

F.3d 663 (D.C. Cir. 2000), cert. denied, 532 U.S. 904 (2001). 

The Clean Air Interstate Rule (CAIR), promulgated in 2005, 

addressed both the 1997 PM2.s and ozone standards under the good 

neighbor provision. 53 CAIR required SIP revisions in 28 states 

and the District of Columbia to ensure that certain emissions of 

sulfur dioxide (S02) and/or NOx - important precursors of 

regionally transported PM2.s (S02 and NOx) and ozone (NOx) - were 

prohibited. Like the NOx SIP Call, states were given the option 

52 63 FR 57356 (Oct. 27, 1998). 
53 70 FR 25162 (May 12, 2005). 
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to participate in a regional cap-and-trade program to satisfy 

their SIP obligations. When the EPA promulgated the final CAIR in 

May 2005, the EPA also issued a national rule finding that states 

had failed to submit SIPs to address the requirements of CAA 

section 110 (a) (2) (D) (i) with respect to the 1997 ozone and PM2 . 5 

NAAQS, given that states were required by the CAA to have 

submitted section 110 (a) (2) (D) (i) (I) SIPs for those standards by 

July 2000. 54 This finding of failure to submit triggered a 2-year 

clock for the EPA to issue FIPs to address interstate transport, 

and on March 15, 2006, the EPA promulgated FIPs to ensure that 

the emission reductions required by CAIR would be achieved on 

schedule. 55 CAIR was remanded to EPA by the D.C. Circuit in North 

Carolina, 531 F.3d 896 (D.C. Cir. 2008), modified on reh'g, 550 

F.3d 1176. For more information on the legal considerations of 

CAIR and the D.C. Circuit holding in North Carolina, refer to the 

preamble of the final CSAPR rule. 56 

In 2011, the EPA promulgated CSAPR to address the issues 

raised by the remand of CAIR and additionally to address the good 

neighbor provision for the 2006 PM2 . 5 NAAQS. 57 CSAPR requires 28 

states to reduce S02 emissions, annual NOx emissions, and/or 

ozone season NOx emissions that significantly contribute to other 

states' nonattainment or interfere with other states' abilities 

to maintain these air quality standards. To accomplish 

54 70 FR 21147 (April 25, 2005). 
55 71 FR 25328 (April 28, 2006). 
56 76 FR 48208, 48217 (Aug. 8, 2011). 
57 76 FR 48208. 
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implementation aligned with the applicable attainment deadlines, 

the EPA promulgated FIPs for each of the 28 states covered by 

CSAPR. The FIPs implement regional cap-and-trade programs to 

achieve the necessary reductions. States can submit good neighbor 

SIPs at any time that, if approved by the EPA, would replace the 

CSAPR FIP for that state. As discussed below, CSAPR was the 

subject of decisions by both the D.C. Circuit and the Supreme 

Court, which largely upheld the rule. 

On August 21, 2012, the D.C. Circuit issued a decision in 

EME Homer City Generation, L.P. v. EPA, 696 F.3d 7 (D.C. Cir. 

2012), vacating CSAPR and holding, among other things, that 

states had no obligation to submit good neighbor SIPs until the 

EPA had first quantified each state's good neighbor obligation. 58 

The implication of this decision was that the EPA did not have 

authority to promulgate FIPs as a result of states' failure to 

submit or EPA's disapproval of such SIPs. The EPA sought review, 

first with the D.C. Circuit en bane and then with the Supreme 

Court. While the D.C. Circuit declined to consider the EPA's 

appeal en banc, 59 on January 23, 2013, the Supreme Court granted 

the EPA's petition for certiorari. 60 

On April 29, 2014, the Supreme Court issued a decision 

58 EME Homer City Generation, L.P. v. EPA, 696 F.3d 7, 31 (D.C. Cir. 
2012). 
59 EME Homer City Generation, L.P. v. EPA, No. 11-1302 (D.C. Cir. 
January 24, 2013), ECF No. 1417012 (denying the EPA's motion for 
rehearing en bane) . 
60 EPA v. EME Homer City Generation, L.P., 133 S. Ct. 2857 (2013) 
(granting the EPA's and other parties' petitions for certiorari). 
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reversing the D.C. Circuit's EME Homer City opinion on CSAPR and 

held, among other things, that under the plain language of the 

CAA, states must submit SIPs addressing the good neighbor 

provision within 3 years of promulgation of a new or revised 

NAAQS, regardless of whether the EPA first provides guidance, 

technical data or rulemaking to quantify the state's 

obligation. 61 Thus, the Supreme Court affirmed that states have 

an obligation in the first instance to address the good neighbor 

provision after promulgation of a new or revised NAAQS, a holding 

that also applies to states' obligation to address interstate 

transport for the 2008 ozone NAAQS. The Supreme Court remanded 

the litigation to the D.C. Circuit for further proceedings. 

Finally, on July 28, 2015, the D.C. Circuit issued its 

opinion on CSAPR regarding the remaining legal issues raised by 

the Petitioners on remand from the Supreme Court, EME Homer City 

II, 795 F.3d 118. This decision largely upheld EPA's approach to 

addressing interstate transport in CSAPR, leaving the rule in 

place and affirming EPA's interpretation of various statutory 

provisions and EPA's technical decisions. The decision also 

remands the rule without vacatur for reconsideration of EPA's 

emissions budgets for certain states. In particular and as 

discussed in more detail in section III, the court declared 

invalid the CSAPR phase 2 NOx ozone-season emissions budgets of 

61 EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1600-01 
(2014). 
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11 states, holding that those budgets over-control with respect 

to the downwind air quality problems to which those states were 

linked for the 1997 ozone NAAQS. The court's decision explicitly 

applies to 11 states: Florida, Maryland, New Jersey, New York, 

North Carolina, Ohio, Pennsylvania, South Carolina, Texas, 

Virginia, and West Virginia. Id. at 129-30, 138. The court also 

remanded without vacatur the S02 annual emissions budgets for 

four states (Alabama, Georgia, South Carolina, and Texas) for 

reconsideration. Id. at 129, 138. The court instructed the EPA to 

act "promptly" in addressing these issues on remand. Id. at 132. 

Section 301(a) (1) of the CAA also gives the Administrator of 

the EPA general authority to prescribe such regulations as are 

necessary to carry out her functions under the Act. 62 Pursuant to 

this section, the EPA has authority to clarify the applicability 

of CAA requirements. In this action, among other things, the EPA 

is clarifying the applicability of section 110 (a) (2) (D) (i) (I) by 

identifying NOx emissions in certain states that must be 

prohibited pursuant to this section with respect to the 8-hour 

ozone NAAQS promulgated in 2008. 

In particular, the EPA is proposing to use its authority 

under sections 110 and 301 to promulgate FIPs that establish or 

revise EGU NOx ozone-season emissions budgets for 23 eastern 

states to mitigate their significant contribution to 

nonattainment or interference with maintenance in another state. 

62 4 2 u . s . C . 7 6 0 1 ( a) ( 1 ) . 
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As described in more detail later in this notice, generally the 

EPA is proposing to update each affected state's FIP, including 

revising the existing CSAPR budgets. 63 The EPA is also proposing 

to respond to the court's remand in EME Homer City II with 

respect to the remanded NOx ozone-season emissions budgets. 

2. FIP Authority for Each State Covered by the Proposed 

Rule. 

a. Status of State Good Neighbor SIPs for the 2008 Ozone 

NAAQS 

As discussed above, all states have an obligation to submit 

SIPs that address the requirements of CAA section 110(a) (2) 

within 3 years of promulgation of a new or revised NAAQS. With 

respect to the 2008 ozone NAAQS, states were required to submit 

SIPs addressing the good neighbor provision by March 12, 2011. If 

the EPA finds that a state has failed to submit a SIP to meet its 

statutory obligation to address section 110 (a) (2) (D) (i) (I) or if 

EPA disapproves a good neighbor SIP, then the EPA has not only 

the authority but the obligation, pursuant to section 110(c) (1), 

to promulgate a FIP to address the CAA requirement within 2 years 

of the finding or disapproval. 

On July 13, 2015, the EPA published a rule finding that 24 

states failed to make complete submissions that address the 

requirements of section 110 (a) (2) (D) (i) (I) related to the 

63 One state, Kansas, would have a new CSAPR ozone season requirement under 
this proposal. The remaining 22 states were included in the original CSAPR 
ozone-season program as to the 1997 ozone NAAQS. 
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interstate transport of pollution as to the 2008 ozone NAAQS. See 

80 FR 39961 (July 13, 2015) (effective August 12, 2015). The 

finding action triggered a 2-year deadline for the EPA to issue 

FIPs to address the good neighbor provision for these states by 

August 12, 2017. The states included in this finding of failure 

to submit are: Alabama, Arkansas, California, Florida, Georgia, 

Iowa, Illinois, Kansas, Massachusetts, Maine, Michigan, 

Minnesota, Mississippi, Missouri, New Hampshire, New Mexico, 

North Carolina, Oklahoma, Pennsylvania, South Carolina, 

Tennessee, Vermont, Virginia, and West Virginia. 

Since the EPA issued the findings notice, EPA has received a 

SIP submission addressing the good neighbor provision for the 

2008 ozone NAAQS from the state of Maine on which the EPA has not 

yet proposed action. 

Several additional states - Connecticut, Nebraska, North 

Dakota, Rhode Island, South Dakota, New York, Delaware, Maryland, 

Indiana, Kentucky, Louisiana, New Jersey, Ohio, Texas, Wisconsin, 

and the District of Columbia - have previously submitted SIPs to 

address the requirements of section 110 (a) (2) (D) (i) (I) for the 

2008 ozone NAAQS. To the extent that the EPA has not finalized 

action on these submitted SIPs, these states can evaluate their 

submissions in light of this proposal and the actions we are 

taking to reduce interstate ozone transport for the 2008 ozone 

NAAQS. Pursuant to a judgment issued on May 15, 2015, the EPA is 

required to take final action on the interstate transport SIPs 

67 

ED_000738_00002686-00067 



for Nebraska and North Dakota by January 29, 2016, and for 

Maryland, Texas, Ohio and Indiana by June 7, 2016. 64 In the event 

that the EPA finalizes disapproval or partial disapproval of any 

of these SIPs, that action would trigger the EPA's FIP authority 

to implement the requirements of the good neighbor provision for 

those states. Alternatively, if any of these states withdraws its 

2008 ozone interstate transport SIP submittal, the EPA plans to 

issue a separate notice of finding of failure to submit for these 

states and will finalize FIPs as appropriate. 

On March 7, 2013, the EPA finalized action on the State of 

Kentucky's SIP submission addressing, among other things, the 

good neighbor provision requirements for the 2008 ozone NAAQS. 65 

The EPA disapproved the submission as to the good neighbor 

requirements. In the notice, the EPA explained that the 

disapproval of the good neighbor portion of the state's 

infrastructure SIP submission did not trigger a mandatory duty 

for the EPA to promulgate a FIP to address these requirements. 66 

Citing the D.C. Circuit's decision EME Homer City Generation v. 

EPA, 696 F.3d 7 (2012), the EPA explained that the court 

concluded states have no obligation to make a SIP submission to 

address the good neighbor provision for a new or revised NAAQS 

until the EPA first defines a state's obligations pursuant to 

64 See Judgment, Sierra Club v. McCarthy, Case 4:14-cv-05091-YGR (N.D. 
Cal. May 15, 2015). 
65 78 FR 14681 (March 7, 2013). 
66 I d. at 14 683. 
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that section. 67 Therefore, because a good neighbor SIP addressing 

the 2008 ozone standard was not at that time required, the EPA 

indicated that its disapproval action would not trigger an 

obligation for the EPA to promulgate a FIP to address the 

interstate transport requirements. 68 

On April 30, 2013, the Sierra Club filed a petition for 

review of the EPA's action based on the Agency's conclusion that 

the FIP clock was not triggered by the disapproval of Kentucky's 

good neighbor SIP. 69 As described above, on April 29, 2014, the 

Supreme Court issued a decision reversing and vacating the D.C. 

Circuit's decision in EME Homer City. Following the Supreme Court 

decision, the EPA requested, and the court granted, vacatur and 

remand of the portion of the EPA's final action that determined 

that the FIP obligation was not triggered by the disapproval. 70 

In this notice, the EPA is proposing to correct the portion 

of the disapproval notice indicating that the FIP clock would not 

be triggered by the SIP disapproval. The EPA believes that the 

EPA's obligation to develop a FIP was triggered on the date of 

the judgment issued by the Supreme Court in EPA v. EME Homer 

City, June 2, 2014, and the EPA is obligated to issue a FIP at 

any time within two years of that date. The EPA does not believe 

that the FIP obligation was triggered as of the date of the SIP 

67 Id. 
68 Id. 
69 Sierra Club v. EPA, Case No. 13-3546 (6th Cir., filed Apr. 30, 
2013). 
70 Order, Sierra Club v. EPA, Case No. 13-3546, Document No. 74-1 (Mar. 
13, 2015). 
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disapproval because the controlling law as of that date was the 

D.C. Circuit decision in EME Homer City, which held that states 

had no obligation to submit a SIP and the EPA had no authority to 

issue a FIP until the EPA first quantified each state's emission 

reduction obligation under the good neighbor provision. 

Accordingly, the most reasonable conclusion is that the EPA's FIP 

obligation was triggered when the Supreme Court clarified the 

state and federal obligations with respect to the good neighbor 

provision. Thus, the EPA proposes to find that the FIP obligation 

was triggered as of June 2, 2014, and that the EPA is obligated 

to promulgate a FIP that corrects the deficiency by June 2, 2016. 

b. States Submitting Transport SIPs before FIP Is Finalized 

The EPA recognizes that some states are currently developing 

SIP submissions or revising their submitted SIPs to address the 

good neighbor provision of the CAA for the 2008 ozone standard. 

The EPA encourages SIP development and will continue to assist 

states in developing transport SIPs. As noted above, the EPA is 

subject to a court order requiring final action on certain state 

SIPs by January 29, and June 7, 2016. 

The fact that the EPA is proposing a FIP for any state does 

not suggest that the EPA has determined that the state's 

submittal is not approvable. If EPA finalizes approval of a 

state's good neighbor SIP before the FIP is applied, the FIP that 

is now being proposed for that state would no longer be 

necessary. 
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Further, the EPA notes that the remedy being proposed in 

this notice are not the only means a state has to mitigate 

interstate ozone transport under the good neighbor provision. 

States could submit measures that strengthen their current SIPs 

and achieve reductions that are similar to, or more efficacious 

in eliminating significant transport than, those that would be 

achieved by the FIPs proposed in this action. The EPA strongly 

encourages such strengthening actions. If a state submits a SIP 

that is approved (in whole or in part) by the EPA via notice-and

comment rulemaking and that achieves ozone season NOx emission 

reductions and/or establishes EGU NOx ozone emissions budgets 

approximately equivalent to those identified by EPA as achievable 

by 2017, the EPA does not anticipate subjecting the state to the 

EPA's partial remedy in this FIP action. 

V. Analyzing Downwind Air Quality and Upwind-State Contributions 

In this section, we describe the air quality modeling 

performed to (1) identify locations where we expect there to be 

nonattainment or maintenance problems for 8-hour ozone for the 

2017 analytic year chosen for this proposal, and (2) quantify the 

contributions from anthropogenic emissions from upwind states to 

downwind ozone concentrations at monitoring sites projected to be 

in nonattainment or have maintenance problems in 2017 for the 

2008 ozone NAAQS. Air quality modeling to assess the health and 

welfare benefits of the emissions reductions expected to result 
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from this proposal is described in section VIII. 

This section includes information on the air quality 

modeling platform used in support of the proposed rule with a 

focus on the base year and future base case emission inventories. 

We also provide the projection of 2017 ozone concentrations and 

the interstate contributions for 8-hour ozone. The Air Quality 

Modeling Technical Support Document (AQM TSD) in the docket for 

this proposed rule contains more detailed information on the air 

quality modeling aspects of this rule. 

On August 4, 2015, the EPA published a Notice of Data 

Availability (80 FR 46271) requesting comment on the air quality 

modeling platform and air quality modeling results that are being 

used for this proposed rule. Specifically, in the NODA, the EPA 

requested comment on the data and methodologies related to the 

2011 and 2017 emissions and the air quality modeling to project 

2017 concentrations and contributions. Comments received on that 

data via the NODA will be considered for the final rule. 

A. Overview of Air Quality Modeling Platform 

The EPA performed air quality modeling for three emissions 

scenarios: a 2011 base year, a 2017 baseline, and a 2017 

illustrative control case that reflects the emission reductions 

expected from the proposed rule. 71 We selected 2011 as the base 

71 The 2017 illustrative control case lS relevant to the EPA's policy 
analysis discussed in section VI and to the benefits and costs 
assessment discussed in section VIII of this preamble. It is not used 
to identify nonattainment or maintenance receptors or quantify the 
contributions from upwind states to these receptors. 
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year to reflect the most recent National Emissions Inventory 

(NEI). In addition, the meteorological conditions during the 

summer of 2011 were generally conducive for ozone formation 

across much of the U.S., particularly the eastern U.S. For 

example, as described in the AQM TSD, an analysis of 

meteorological-adjusted trends in seasonal mean ozone for the 

period 2000 through 2012 indicates that, on a regional basis, the 

summer of 2011 was typical, in terms of the presence of 

conditions conducive to ozone formation, of high ozone years in 

the eastern U.S. Additional analyses of meteorological conditions 

during the summer of 2011 in comparison to conditions during 

several other recent years can be found in the AQM TSD. The use 

of meteorological data representing conditions that are conducive 

for ozone formation is consistent with the EPA's modeling 

guidance for attainment demonstrations. 72 As noted above, we 

selected 2017 as the projected analysis year to coincide with the 

attainment date for moderate areas under the 2008 ozone NAAQS. We 

used the 2017 baseline emissions in our air quality modeling to 

identify future nonattainment and maintenance locations and to 

quantify the contributions of emissions from upwind states to 8-

hour ozone concentrations at downwind locations. We used the air 

quality modeling of the 2017 baseline and 2017 illustrative 

72 "Modeling Guidance for Demonstrating Attainment of Air Quality Goals 
for Ozone, PM2.5, and Regional Haze" U.S. Environmental Protection 
Agency, Research Triangle Park, NC. December 2014. 
http://www.epa.gov/ttn/scram/guidance/guide/Draft_03-PM-
RH_Modeling Guidance-2014.pdf. 
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control case emissions to estimate the air quality impacts and 

health benefits of this proposal. 

The EPA used the Comprehensive Air Quality Model with 

Extensions (CAMx) version 6.11 73 to simulate pollutant 

concentrations for the 2011 base year and the 2017 future year 

scenarios. CAMx is a grid cell-based, multi-pollutant 

photochemical model that simulates the formation and fate of 

ozone and fine particles in the atmosphere. The CAMx model 

contains certain probing tools including source apportionment 

techniques that are designed to quantify the contribution of 

emissions from various sources and areas to ozone in other 

downwind locations. The CAMx model applications were performed 

for a modeling region (i.e., modeling domain) that covers the 

contiguous 48 states, the District of Columbia, and adjacent 

portions of Canada and Mexico using a horizontal resolution of 12 

x 12 km. A map of the air quality modeling domain is provided in 

the AQM TSD. 

The 2011-based air quality modeling platform includes 2011 

base year emissions and future year projections of these 

emissions and 2011 meteorology for air quality modeling with 

CAMx. In the remainder of this section, we provide an overview of 

(1) the 2011 and 2017 emissions inventories, (2) the methods for 

projecting future nonattainment and maintenance along with a list 

of 2017 baseline nonattainment and maintenance receptors in the 

73 Comprehensive Air Quality Model with Extensions Version 6.11 User's 
Guide. Environ International Corporation. Novato, CA. December, 2014. 
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eastern U.S., (3) the approach to developing metrics to measure 

interstate contributions to 8-hour ozone, and (4) the predicted 

interstate contributions to downwind nonattainment and 

maintenance in the eastern U.S. We also identify which predicted 

interstate contributions are at or above the CSAPR screening 

threshold, which we are proposing to apply for regulation of 

interstate transport of ozone for purposes of the 2008 ozone 

standard. 

B. Emission Inventories 

The EPA developed emission inventories for this proposal 

including emission estimates for EGUs, non-EGU point sources, 

stationary nonpoint sources, onroad mobile sources, nonroad 

mobile sources, wild fires, prescribed fires, and for biogenic 

emissions that are not the result of human activities. The EPA's 

air quality modeling relies on this comprehensive set of emission 

inventories because emissions from multiple source categories are 

needed to model ambient air quality and to facilitate comparison 

of model outputs with ambient measurements. 

To prepare the emission inventories for air quality 

modeling, the EPA processed the emission inventories using the 

Sparse Matrix Operator Kernel Emissions (SMOKE) Modeling System 

version 3.6.5 to produce the gridded, hourly, speciated, model

ready emissions for input to the CAMx air quality model. 

Additional information on the development of the emission 
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inventories and on data sets used during the emissions modeling 

process are provided in the TSD "Preparation of Emissions 

Inventories for the Version 6.2, 2011 Emissions Modeling 

Platform," hereafter known as the "Emissions Modeling TSD." This 

TSD is available in the docket for this rule and at 

http://www.epa.gov/ttn/chief/emch/index.html#2011. 

The EPA published Federal Register notices on November 27, 

2013 (78 FR 70935), and January 14, 2014 (79 FR 2437), to take 

comment on the 2011 and 2018 74 emission modeling platforms, 

including data and documentation on the methods used to prepare 

the emission inventories for air quality modeling. Comments were 

collected for the 2011 and 2018 emissions modeling platforms 

under the dockets EPA-HQ-OAR-2013-0743 and EPA-HQ-OAR-2013-0809, 

respectively. Comments from those notices that were accepted by 

the EPA have been incorporated into the emission modeling data 

and procedures for this proposal as documented in the Emissions 

Modeling TSD. As indicated above, the updated emission 

inventories, methodologies, and data were provided in a Notice of 

Data Availability published in the Federal Register on August 4, 

74 During the 2013 and 2014 pre-proposal comment periods for the 
modeling platforms, the attainment deadline for the downwind areas was 
established by regulation as December 2018. The 2008 Ozone NAAQS SIP 
Requirements Rule revised the attainment deadline for ozone 
nonattainment areas currently designated as Moderate from December 
2018 to July 2018, which means attainment determinations have to be 
based on design values calculated using 2015 through 2017 ozone season 
data. Therefore, in its July 2015 NODA and in this proposal, the EPA 
has adjusted the future year modeling to be for the year 2017 rather 
than 2018. 
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2015 (80 FR 46271). Comments received on the proposal data will 

be considered for the final rule. 

1. Foundation Emission Inventory Data Sets 

The EPA developed emission data representing the year 2011 

to support air quality modeling of a base year from which future 

air quality could be forecasted. The EPA used the 2011 National 

Emission Inventory (NEI) version 2 (2011NEiv2), released in March 

2015, as the primary basis for the U.S. inventories supporting 

the 2011 air quality modeling. Documentation on the 2011NEiv2 is 

available in the 2011 National Emissions Inventory, version 2 TSD 

available in the docket for this rule and at 

http://www.epa.gov/ttn/chief/net/2011inventory.html#inventorydoc. 

The future base case scenario modeled for 2017 includes a 

representation of changes in activity data and of predicted 

emission reductions from on-the-books actions, including planned 

emission control installations and promulgated federal measures 

that affect anthropogenic emissions. 75 

2. Development of Emission Inventories for EGUs 

Annual NOx and S02 emissions for EGUs in the 2011NEiv2 are 

based primarily on data from continuous emission monitoring 

systems (CEMS), with other EGU pollutants estimated using 

emission factors and annual heat input data reported to the EPA. 

75 Biogenic emissions and emissions from wild fires and prescribed fires were 
held constant between 2011 and 2017 since (1) these emissions are tied to the 
2011 meteorological conditions and (2) the focus of this rule is on the 
contribution from anthropogenic emissions to projected ozone nonattainment and 
maintenance. 
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For EGUs without CEMS, the EPA used data submitted to the NEI by 

the states. For more information on the details of how the 2011 

EGU emissions were developed and prepared for air quality 

modeling, see the Emissions Modeling TSD. 

The EPA projected future 2017 baseline EGU emissions using 

version 5.14 of the Integrated Planning Model (IPM) 

(http://www.epa.gov/powersectormodeling). IPM, developed by ICF 

Consulting, is a state-of-the-art, peer-reviewed, multi-regional, 

dynamic, deterministic linear programming model of the contiguous 

U.S. electric power sector. It provides forecasts of least cost 

capacity expansion, electricity dispatch, and emission control 

strategies while meeting energy demand and environmental, 

transmission, dispatch, and reliability constraints. EPA has used 

IPM for over two decades to better understand power sector 

behavior under future business-as-usual conditions and to 

evaluate the economic and emission impacts of prospective 

environmental policies. The model is designed to reflect 

electricity markets as accurately as possible. The EPA uses the 

best available information from utilities, industry experts, gas 

and coal market experts, financial institutions, and government 

statistics as the basis for the detailed power sector modeling in 

IPM. The model documentation provides additional information on 

the assumptions discussed here as well as all other model 

assumptions and inputs. 76 

76 Detailed information and documentation of EPA's Base Case, including 
all the underlying assumptions, data sources, and architecture 

78 

ED_000738_00002686-00078 



The IPM version 5.14 base case accounts for comments 

received as a result of the NODAs released in 2013 and 2014 

(including control configuration) as well as updated 

environmental regulations. This projected base case accounts for 

the effects of the finalized MATS 77 and CSAPR rules, New Source 

Review settlements, and on-the-books state rules through 2014 78 

impacting S02 , NOx, directly emitted particulate matter, and C02 , 

and final actions the EPA has taken to implement the Regional 

Haze Rule. The EPA's IPM base case also includes two federal non-

air rules affecting EGUs: the Cooling Water Intake Structure 

(Clean Water Act section 316(b)) rule and the Coal Combustion 

Residuals (CCR) rule. Documentation of IPM version 5.14 is in the 

docket and available online at www.epa.gov/powersectormodeling. 

After the receptor and contribution analyses for this 

proposal were underway, the EPA released an updated IPM base 

case, version 5.15, and the final Clean Power Plan (CPP) . 79 In 

order to reflect all on-the-books policies as well as the most 

current power sector modeling data, the EPA performed an 

assessment, described in section V-D below, to reflect inclusion 

parameters can be found on EPA's website at: 

on narrow grounds a portion 
D.C. Circuit decision upholding the MATS rule, finding that EPA erred 

by not considering cost when determining that regulation of EGOs was 
"appropriate" pursuant to CAA section 112 (n) (1). 135 S.Ct. 192 (2015). The 
case was remanded to the D.C. Circuit for further proceedings, and the MATS 
rule currently remains in place. 
78 For any specific version of IPM there is a cutoff date after which 
it is no longer possible to incorporate updates into the input 
databases. For version 5.14, that cutoff date was November 2014. 
79 [Placeholder for CPP reference once published] 
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of IPM 5.15 with the CPP in the base case for this proposal. The 

EPA will use this base case, including the final CPP, for its 

modeling analysis for the final rule. Additionally, EPA's 

analysis for the final rule may include updated assumptions about 

CSAPR phase 2 NOx ozone-season or S02 annual emissions budgets 

for those states with budgets that were declared invalid and 

remanded to the EPA by the D.C. Circuit's decision in EME Homer 

City II. 

In projecting future 2017 baseline EGU emissions, the EPA 

adjusted the 2018 IPM version 5.14 base case results to account 

for three categories of differences between 2017 and 2018. The 

categories are: 1) adjusting NOx emissions for units with SCRs in 

2018 but that are assumed not to operate or be installed in 2017; 

2) adding NOx emissions for units that are retiring in 2018 but 

are projected to operate in 2017; and 3) adjusting NOx emissions 

for coal-fired units that are projected to convert to natural gas 

(i.e., "coal-to-gas") in 2018, but are still projected to burn 

coal in 2017. These adjustments were only made to the air quality 

flat file outputs of IPM and are discussed in greater detail in 

the IPM documentation found in the docket for this proposed rule. 

3. Development of Emission Inventories for Non-EGU Point Sources 

The 2011 non-EGU point sources in the 2011 base case 

inventory match those in the 2011NEiv2. Details on the 

development of the 2011 emission inventories can be found in the 
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2011NEiv2 TSD. Prior to air quality modeling, the emission 

inventories must be processed into a format that is appropriate 

for the air quality model to use. Details on the processing of 

the emissions for 2011 and on the development of the 2017 non-EGU 

emission inventories are available in the Emissions Modeling TSD. 

Projection factors and percent reductions in this proposal 

reflect comments received as a result of the NODAs in 2013 and 

2014, along with emission reductions due to national and local 

rules, control programs, plant closures, consent decrees and 

settlements. Reductions from several Maximum Achievable Control 

Technology (MACT) and National Emission Standards for Hazardous 

Air Pollutants (NESHAP) standards are included. Projection 

approaches for corn ethanol and biodiesel plants, refineries and 

upstream impacts represent requirements pursuant to the Energy 

Independence and Security Act of 2007 (EISA). 

For aircraft emissions at airports, the EPA developed 

projection factors based on activity growth projected by the 

Federal Aviation Administration Terminal Area Forecast (TAF) 

system, published in March 2013. 

Point source and nonpoint oil and gas emissions are 

projected to 2018 using regional projection factors by product 

type using Annual Energy Outlook (AEO) 2014 projections to year 

2017. NOx and VOC reductions that are co-benefits to the NESHAP 

and New Source Performance Standards (NSPS) for Stationary 

Reciprocating Internal Combustion Engines (RICE) are reflected 
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for select source categories. In addition, Natural Gas Turbines 

and Process Heaters NSPS NOx controls and NSPS Oil and Gas VOC 

controls are reflected for select source categories. 

4. Development of Emission Inventories for Onroad Mobile Sources 

The EPA developed the onroad mobile source emissions for 

states other than California using the EPA's Motor Vehicle 

Emissions Simulator (MOVES) 2014. We computed the emissions 

within SMOKE by multiplying emission factors developed using 

MOVES with the appropriate activity data. We also used MOVES 

emission factors to estimate emissions from refueling. The 2011 

onroad mobile source emissions used in the inventory for this 

rule are similar but not identical to the 2011NEiv2 emissions due 

to a more detailed treatment of E-85 emissions in the 2011 

emission modeling platform used for this rule. Additional 

information on the approach for generating the onroad mobile 

source emissions is available in the Emissions Modeling TSD. 

Onroad mobile source emissions for California are consistent with 

the emissions submitted by the state as reflected in the 

2011NEiv2. 

In the future-year modeling for mobile sources, we included 

all national measures known at the time of modeling. The future 

scenarios for mobile sources reflect projected changes to fuel 

usage and onroad mobile control programs finalized as of the date 

of the model run. Finalized rules that are incorporated into the 

mobile source emissions include: Tier 3 Standards (March 2014), 
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the Light-Duty Greenhouse Gas Rule (March 2013), Heavy (and 

Medium)-Duty Greenhouse Gas Rule (August 2011), the Renewable 

Fuel Standard (February 2010), the Light Duty Greenhouse Gas Rule 

(April 2010), the Corporate-Average Fuel Economy standards for 

2008-2011 (April 2010), the 2007 Onroad Heavy-Duty Rule (February 

2009), and the Final Mobile Source Air Toxics Rule (MSAT2) 

(February 2007). Impacts of rules that were in effect in 2011 are 

reflected in the 2011 base year emissions at a level that 

corresponds to the extent to which each rule had penetrated into 

the fleet and fuel supply by the year 2011. Local control 

programs such as the California LEV III program are included in 

the onroad mobile source emissions. Activity data for onroad 

mobile sources was projected using AEO 2014. Because EPA changed 

the model year from 2018 to 2017 between its pre-proposal 

modeling and the modeling conducted for this proposal (see 

footnote 64), and due to the substantial amount of lead time 

required to generate emission factors with MOVES, the EPA was 

unable to directly generate emission factors for 2017 prior to 

the modeling used to support this proposed rule. Therefore, for 

this proposal, future year onroad mobile source emissions were 

computed for 2018 and adjusted to 2017 levels using adjustment 

factors derived from national MOVES runs for 2017 and 2018. 

Emission factors will be generated directly for 2017 prior to air 

quality modeling for the final rule. 

5. Development of Emission Inventories for Commercial Marine 
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Category 3 (Vessel) 

The commercial marine category 3 vessel ("C3 marine") 

emissions in the 2011 base case emission inventory for this rule 

are consistent with those in the 2011NEiv2. These emissions 

reflect reductions associated with the Emissions Control Area 

proposal to the International Maritime Organization control 

strategy (EPA-420-F-10-041, August 2010); reductions of NOx, VOC, 

and CO emissions for new C3 engines that went into effect in 

2011; and fuel sulfur limits that went into effect as early as 

2010. The cumulative impacts of these rules through 2017 are 

incorporated in the 2017 projected emissions for C3 marine 

sources. 

6. Development of Emission Inventories for Other Nonroad Mobile 

Sources 

To develop the nonroad mobile source emission inventories 

other than C3 marine for the modeling platform, the EPA used 

monthly, county, and process level emissions output from the 

National Mobile Inventory Model (NMIM) (see 

http://www.epa.gov/otaq/nmim.htm). State-submitted emissions data 

for nonroad sources were used for Texas and California. These 

emissions are consistent with those in the 2011NEiv2. 

The EPA also used NMIM to project nonroad mobile emissions 

for future years. Development of the future year nonroad 

emissions require a substantial amount of lead time and the 

emissions were prepared for the year 2018 before the model year 
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was changed to 2017 when the attainment date was revised in the 

2008 Ozone NAAQS SIP Requirements Rule. To develop a 2017 nonroad 

emissions inventory for this proposal that accounted for the 

difference between 2017 and 2018 emissions levels, we calculated 

the nonroad emissions for 2018, and then adjusted those emissions 

to 2017 levels using national adjustment factors derived from 

national NMIM runs for 2017 and 2018. Emissions specific to 2017 

will be developed for the modeling that will support the final 

rule. The nonroad mobile emission control programs include 

reductions to locomotives, diesel engines and marine engines, 

along with standards for fuel sulfur content and evaporative 

emissions. A comprehensive list of control programs included for 

mobile sources is available in the Emissions Modeling TSD. 

7. Development of Emission Inventories for Nonpoint Sources 

The emissions for stationary nonpoint sources in our 2011 

base case emission inventory are largely consistent with those in 

the 2011NEiv2. For more information on the nonpoint sources in 

the 2011 base case inventory, see the Emissions Modeling TSD and 

the 2011NEiv2 TSD. 

Where states provided EPA with information about projected 

control measures or changes in nonpoint source emissions, the EPA 

incorporated those inputs in its projections. We included 

adjustments for state fuel sulfur content rules for fuel oil in 

the Northeast. Projected emissions for portable fuel containers 

reflect the impact of projection factors required by the final 
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Mobile Source Air Toxics (MSAT2) rule and the EISA, including 

updates to cellulosic ethanol plants, ethanol transport working 

losses, and ethanol distribution vapor losses. 

The EPA developed regional projection factors for nonpoint 

oil and gas sources by product type based on Annual Energy 

Outlook (AEO) 2014 projections to year 2018. We reflected 

criteria air pollutant (CAP) co-benefit reductions resulting from 

the National Emission Standards for Hazardous Air Pollutants 

(NESHAP) for Reciprocating Internal Combustion Engines (RICE) and 

NSPS rules and Oil and Gas NSPS VOC controls for select source 

categories. Additional details on the projections are available 

in the Emissions Modeling TSD. 

C. Air Quality Modeling to Identify Nonattainment and Maintenance 

Receptors 

In this section, we describe the air quality modeling 

performed to identify locations where we expect there to be 

nonattainment or maintenance problems for the 2008 8-hour ozone 

NAAQS in the 2017 analytic future year chosen for this proposal. 

We then describe how we factored current monitored data into the 

identification of sites as having either nonattainment or 

maintenance concerns for the purposes of this rulemaking. These 

sites are used as the "receptors" for quantifying the 

contributions of emissions in upwind states to nonattainment and 

maintenance concerns in downwind locations. 

In this proposed rule, the EPA is relying on CSAPR's 
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approach to identify separate nonattainment and maintenance 

receptors in order to give independent effect to both the 

"contribute significantly to nonattainment" and the ''interfere 

with maintenance" prongs of section 110 (a) (2) (D) (i) (I), 

consistent with the D.C. Circuit's direction in North Carolina. 80 

In its decision on remand from the Supreme Court, the D.C. 

Circuit confirmed that EPA's approach to identifying maintenance 

receptors in CSAPR comported with the court's prior instruction 

to give independent meaning to the "interfere with maintenance" 

prong in the good neighbor provision. EME Homer City II, 795 F.3d 

at 136. 

In CSAPR, the EPA identified nonattainment receptors as 

those monitoring sites that are projected to have average design 

values that exceed the NAAQS. The EPA separately identified 

maintenance receptors as those receptors that would have 

difficulty maintaining the relevant NAAQS in a scenario that 

takes into account historical variability in air quality at that 

receptor. The CSAPR approach for identifying nonattainment and 

maintenance receptors relied only upon air quality model 

projections of measured design values. In CSAPR, if the average 

design value in the analysis year was projected to exceed the 

NAAQS, then the monitoring site is identified as a nonattainment 

receptor without consideration of whether the monitoring site is 

80 531 F.3d at 910-911 (holding that the EPA must give "independent 
significance" to each prong of CAA section 110 (a) (2) (D) (i) (I) ) . 
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currently measuring "clean data" (i.e., design values below the 

NAAQS based on the most recent three years of measured data) . In 

prior transport rulemakings, such as the NOx SIP Call and CAIR, 

the EPA defined nonattainment receptors as those areas that both 

currently monitor nonattainment and that the EPA projects will be 

in nonattainment in the future compliance year. 81 We explained 

that we had the most confidence in our projections of 

nonattainment for those counties that also measure nonattainment 

for the most recent period of available ambient data. In CSAPR, 

we were compelled to deviate from this practice of incorporating 

monitored data into EPA's evaluation of projected nonattainment 

receptors because the most recent monitoring data then available 

reflected large emission reductions from CAIR, which CSAPR was 

designed to replace. As recently affirmed by the D.C. Circuit, it 

was therefore reasonable for the EPA to decide not to compare 

monitored data reflecting CAIR emissions reductions to its 

modeling projections that instead excluded CAIR from its 

baseline. 82 

As the EPA is not replacing an existing transport program in 

this rule proposal, we are proposing to consider current 

monitored data as part of the process for identifying projected 

nonattainment receptors for this rulemaking. Accordingly, in this 

rule, the EPA is proposing to return to our prior practice of 

81 63 FRat 57375, 57377; 70 FRat 25241. See also North Carolina, 531 
F.3d at 913-914 (affirming as reasonable EPA's approach to defining 
nonattainment in CAIR) . 
82 EME Homer City II, 795 F.3d at 135-36; see also 76 FR at 48230-31. 
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comparing our modeled nonattainment projections to current 

monitored air quality. For the purposes of this rulemaking, the 

EPA proposes to identify as nonattainment receptors those 

monitors that both currently measure nonattainment and that the 

EPA projects will be in nonattainment in 2017. 

As noted above, in CSAPR the EPA identified maintenance 

receptors as those receptors that would have difficulty 

maintaining the relevant NAAQS in a scenario that takes into 

account historical variability in air quality at that receptor. 

The variability in air quality was determined by evaluating the 

"maximum" future design value at each receptor based on a 

projection of the maximum measured design value over the relevant 

period. 

The EPA interprets the projected maximum future design value 

to be a potential future air quality outcome consistent with the 

meteorology that yielded maximum measured concentrations in the 

ambient data set analyzed for that receptor. The EPA also 

recognizes that previously experienced meteorological conditions 

(e.g., dominant wind direction, temperatures, air mass patterns) 

promoting ozone formation that led to maximum concentrations in 

the measured data may reoccur in the future. The maximum design 

value gives a reasonable projection of future air quality at the 

receptor under a scenario in which such conditions do, in fact, 

reoccur. The projected maximum design value is used to identify 

upwind emissions that, under those circumstances, could interfere 
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with the downwind area's ability to maintain the NAAQS. 

Therefore, the EPA assesses the magnitude of the maximum 

projected design value for 2017 at each receptor in relation to 

the 2008 ozone NAAQS and, where such a value exceeds the NAAQS, 

EPA determines that receptor to be a "maintenance" receptor for 

purposes of defining interference with maintenance in this 

proposal, consistent with the method used in CSAPR and upheld by 

the D.C. Circuit in EME Homer City II. 83 That is, monitoring 

sites with a maximum design value that exceeds the NAAQS are 

projected to have a maintenance problem in 2017. 

Consistent with the CSAPR methodology, monitoring sites with 

a projected maximum design value that exceeds the NAAQS, but with 

a projected average design value that is below the NAAQS, are 

identified as maintenance-only receptors. In addition, those 

sites that are currently measuring clean data, but are projected 

to be nonattainment based on the average design value and that, 

by definition, are projected to have a maximum design value above 

the standard are also identified as maintenance-only receptors. 

We are not proposing that monitored data have any effect on the 

EPA's determination of maintenance receptors using the CSAPR 

method since even those receptor sites that are not currently 

monitoring violations are still subject to conditions that may 

allow violations to reoccur and therefore have future maintenance 

concerns. 

83 See 795 F.3d at 136. 
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The following is a brief summary of the procedures for 

projecting future-year 8-hour ozone average and maximum design 

values to 2017. Consistent with the EPA's modeling guidance we 

use the air quality modeling results in a "relative" sense to 

project future concentrations. That is, the ratios of future year 

model predictions to base year model predictions are used to 

adjust ambient ozone design values 84 up or down depending on the 

relative (percent) change in model predictions for each location. 

The modeling guidance recommends using measured ozone 

concentrations for the 5-year period centered on the base year as 

the air quality data starting point for future year projections. 

This average design value is used to dampen the effects of inter-

annual variability in meteorology on ozone concentrations and to 

provide a reasonable projection of future air quality at the 

receptor under "average" conditions. Because the base year for 

this proposal is 2011, we are using the base period 2009-2013 

ambient ozone design value data in order to project 2017 average 

design values in a manner consistent with the modeling guidance. 

The approach for projecting future ozone design values 

involved the projection of an average of up to 3 design value 

periods, which include the years 2009-2013 (design values for 

2009-2011, 2010-2012, and 2011-2013). The 2009-2011, 2010-2012, 

and 2011-2013 design values are accessible at 

84 The ozone design value at a particular monitoring site is the 3-year 
average of the annual 4th highest daily maximum 8-hour ozone 
concentration at that site. 
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www. airtrends/values.html. The average of the 3 design 

values creates a "5-year weighted average" value. The 5-year 

weighted average values were then projected to 2017. To project 8-

hour ozone design values we used the 2011 base year and 2017 

future base-case model-predicted ozone concentrations to 

calculate relative reduction factors (RRFs) for the location of 

each monitoring site. The RRFs were applied to the 2009-2013 

average ozone design values and the individual design values for 

2009-2011, 2010-2012, and 2011-2013 through the following steps: 

Step 1: For each monitoring site, we calculate the average 

concentration across the 10 days with the 10 highest 8-hour daily 

maximum ozone predictions in the 2017 baseline85 using the 

predictions in the nine grid cells that include or surround the 

location of the monitoring site. The RRF for a site is the ratio 

of the mean prediction in the future year to the mean prediction 

in the 2011 base year. The RRFs were calculated on a site-by-site 

basis. 86 

Step 2: The RRF for each site is then multiplied by the 2009-2013 

5-year weighted average ambient design value for that site, 

yielding an estimate of the future average design value at that 

particular monitoring location. 

85 As specified in the attainment demonstration modeling guidance, if 
there are fewer than 10 modeled days greater than or equal to (>=) 70 
ppb, then the threshold is lowered in 1 ppb increments (to as low as 
60 ppb) until there are 10 days. If there are fewer than 5 days >= 60 
ppb, then an RRF calculation is not completed for that site. 
86 Sites with insufficient valid design values were not included in the 
calculation. In addition, sites with fewer than 5 days with predicted 
8-hour ozone >= 60 ppb in 2018 were dropped from the analysis. 
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Step 3: We calculate the maximum future design value by 

multiplying the RRF for each site by the three base periods (2009-

2011, 2010-2012, and 2011-2013) separately. The highest of the 

three future values is the projected maximum design value. 

Consistent with the truncation and rounding procedures for the 8-

hour ozone NAAQS, the projected design values are truncated to 

integers in units of ppb. 87 

Projected design values that are greater than or equal to 76 

ppb are considered to be violating the NAAQS in 2017. For those 

sites that are projected to be violating the NAAQS based on the 

average design values in 2017, we examined measured design values 

for the period 2012-2014, which is the most recent available 

measured design values at the time of this proposal. As noted 

above, we are proposing to identify nonattainment receptors in 

this rulemaking as those sites that are violating the NAAQS based 

on current measured air quality and also have projected average 

design values of 76 ppb or greater. Maintenance-only receptors 

therefore include both (1) those sites with projected average 

design values above the NAAQS that are currently measuring clean 

data and (2) those sites with projected average design values 

below the level of the NAAQS, but with projected maximum design 

values of 76 ppb or greater. In addition to the maintenance-only 

receptors, the 2017 ozone nonattainment receptors are also 

maintenance receptors because the maximum design values for each 

87 40 CFR Part 50, Appendix P to Part 50 - Interpretation of the Primary and 
Secondary National Ambient Air Quality Standards for Ozone. 
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of these sites is always greater than or equal to the average 

design value. The monitoring sites that we project to be 

nonattainment and maintenance receptors for the ozone NAAQS in 

the 2017 baseline are used for assessing the contribution of 

emissions in upwind states to downwind nonattainment and 

maintenance of ozone NAAQS as part of this proposal. 

Table V.C-1 contains the 2009-2013 base period average and 

maximum 8-hour ozone design values, the 2017 baseline average and 

maximum design values, and the 2012-2014 design values for the 8 

sites in the eastern U.S. projected to be 2017 nonattainment 

receptors. Table V.C-2 contains this same information for the 6 

maintenance-only sites in the eastern U.S. that are projected 

nonattainment but currently measuring clean data. Table V.C-3 

contains this same information for the 23 maintenance-only sites 

in the eastern U.S. that are projected to have average design 

values below the NAAQS, but maximum design values above the 

NAAQS. The design values for all monitoring sites in the U.S. are 

provided in docket item EPA-HQ-OAR-2015-0500-0006. Additional 

details on the approach for projecting average and maximum design 

values are provided in the modeling guidance, Model Attainment 

Test Software88 documentation, and the AQM TSD. The EPA is 

seeking comment on the proposed methods for determining projected 

nonattainment and maintenance receptors. 

Table V.C-1. Average and Maximum 2009-2013 and 2017 Baseline 8-

88 Abt Associates, 2014. User's Guide: Modeled 
Software. scramOOl 
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Hour Ozone Design Values and 2012-2014 Design Values (ppb) at 
Projected Nonattainment Sites in the Eastern U.S. (Nonattainment 
Receptors) 

Average Maximum 
Design Design Ave rag Maximu 
Value Value e m 

Monitor 2009- 2009- Design Design 
ID State County 2013 2013 Value Value 

2017 2017 
90013007 Connecticu Fairfiel 84.3 89.0 77.1 81.4 

t d 
90019003 Connecticu Fairfiel 83.7 87.0 78.0 81.1 

t d 
90099002 Connecticu New 85.7 89.0 77.2 80.2 

t Haven 
48039100 Texas Brazoria 88.0 89.0 81.4 82.3 

4 
48121003 Texas Denton 84.3 87.0 76.9 79.4 

4 
48439200 Texas Tarrant 87.3 90.0 79.6 82.1 

3 
48439300 Texas Tarrant 86.0 86.0 78.6 78.6 

9 
55117000 Wisconsin Sheboyga 84.3 87.0 77.0 79.4 

6 n 

Table V.C-2. Average and Maximum 2009-2013 and 2017 Baseline a
Hour Ozone Design Values and 2012-2014 Design Values (ppb) at 
Sites in the Eastern U.S. that are Projected Nonattainment but 
Currently Measuring Clean Data (Maintenance-Only Receptors) 

Average Maximum 
Design Design Ave rag Maximu 
Value Value e m 

Monitor 2009- 2009- Design Design 
ID State County 2013 2013 Value Value 

2017 2017 
24025100 Maryland Harford 90.0 93.0 81.3 84.0 

1 
36085006 New York Richmond 81.3 83.0 76.3 77.8 

7 
36103000 New York Suffolk 83.3 85.0 79.2 80.8 

2 
39061000 Ohio Hamilton 82.0 85.0 76.3 79.1 

6 
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2012-
2014 

Design 
Value 

84.0 

85.0 

81.0 

80.0 

81.0 

77.0 

80.0 

81.0 

2012-
2014 

Design 
Value 

75.0 

73.0 

73.0 

75.0 
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48201103 Texas Harris 81.0 82.0 76.8 77.8 
4 

48201103 Texas Harris 82.0 84.0 78.2 80.2 
9 

Table V.C-3. Average and Maximum 2009-2013 and 2017 Baseline a
Hour Ozone Design Values and 2012-2014 Design Values (ppb) at 
Projected Maintenance Sites in the Eastern U.S. Based on the 
CSAPR Methodology (Maintenance-Only Receptors) 

Ave rag Maximu 
e m Ave rag Maximu 

Design Design e m 
Monitor Value Value Design Design 
ID State County 2009- 2009- Value Value 

2013 2013 2017 2017 

90010017 Connecticut Fairfield 80.3 83.0 75.8 78.4 

21111006 Kentucky Jefferson 82.0 85.0 75.8 78.6 
7 

21185000 Kentucky Oldham 82.0 86.0 73.7 77.3 
4 

24005300 Maryland Baltimore 80.7 84.0 73.2 76.2 
1 

26005000 Michigan Allegan 82.7 86.0 75.5 78.5 
3 

26163001 Michigan Wayne 78.7 81.0 74.0 76.2 
9 

34007100 New Jersey Camden 82.7 87.0 74.2 78.1 
1 

34015000 New Jersey Gloucester 84.3 87.0 75.1 77.5 
2 

34023001 New Jersey Middlesex 81.3 85.0 73.0 76.3 
1 

34029000 New Jersey Ocean 82.0 85.0 73.9 76.6 
6 

36081012 New York Queens 78.0 80.0 75.7 77.6 
4 

42003100 Pennsylvani Allegheny 80.7 82.0 75.3 76.5 
5 a 

42101002 Pennsylvani Philadelphi 83.3 87.0 75.1 78.4 
4 a a 

48085000 Texas Collin 82.7 84.0 74.9 76.0 
5 

96 

72.0 

72.0 

2012-2014 
Design 
Value 

82.0 
Incomplet 

e Data 

74.0 

72.0 

83.0 

74.0 

76.0 

76.0 

74.0 

75.0 

72.0 

77.0 

75.0 

78.0 
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48113006 Texas Dallas 79.7 84.0 74.0 78.0 78.0 
9 

48113007 Texas Dallas 82.0 83.0 75.8 76.7 77.0 
5 

48121103 Texas Denton 82.7 84.0 75.1 76.3 79.0 
2 

48201002 Texas Harris 80.3 83.0 75.9 78.5 72.0 
4 

48201002 Texas Harris 77.3 80.0 73.5 76.1 67.0 
6 

48201005 Texas Harris 81.3 83.0 75.4 77.0 75.0 
5 

48201105 Texas Harris 78.3 80.0 74.6 76.2 72.0 
0 

48439007 Texas Tarrant 82.0 83.0 75.5 76.4 79.0 
5 

48439301 Texas Tarrant 80.7 83.0 74.5 76.6 75.0 
1 

D. Pollutant Transport from Upwind States 

1. Air Quality Modeling to Quantify Upwind State Contributions 

This section documents the procedures the EPA used to 

quantify the impact of emissions from specific upwind states on 

2017 8-hour design values for identified downwind nonattainment 

and maintenance receptors. The EPA used CAMx photochemical source 

apportionment modeling to quantify the impact of emissions in 

specific upwind states on downwind nonattainment and maintenance 

receptors for 8-hour ozone. CAMx employs enhanced source 

apportionment techniques that track the formation and transport 

of ozone from specific emissions sources and calculates the 

contribution of sources and precursors to ozone for individual 

receptor locations. The strength of the photochemical model 
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source apportionment technique is that all modeled ozone at a 

given receptor location in the modeling domain is tracked back to 

specific sources of emissions and boundary conditions to fully 

characterize culpable sources. 

The EPA performed nationwide, state-level ozone source 

apportionment modeling using the CAMx Ozone Source Apportionment 

Technology/Anthropogenic Precursor Culpability Analysis 

(OSAT/APCA) technique 89 to quantify the contribution of 2017 

baseline NOx and VOC emissions from all sources in each state to 

projected 2017 ozone concentrations at air quality monitoring 

sites. In the source apportionment model run, we tracked the 

ozone formed from each of the following contribution categories 

(i.e., "tags"): 

• States - anthropogenic NOx and VOC emissions from each state 

tracked individually (emissions from all anthropogenic 

sectors in a given state were combined); 

• Biogenics - biogenic NOx and VOC emissions domain-wide 

(i.e., not by state); 

• Boundary Concentrations - concentrations transported into 

the modeling domain; 

• Tribes - the emissions from those tribal lands for which we 

have point source inventory data in the 2011 NEI (we did not 

89 As part of this technique, ozone formed from reactions between 
biogenic VOC and NOx with anthropogenic NOx and VOC are assigned to the 
anthropogenic emissions. 
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model the contributions from individual tribes); 

• Canada and Mexico - anthropogenic emissions from sources in 

the portions of Canada and Mexico included in the modeling 

domain (we did not model the contributions from Canada and 

Mexico separately) ; 

• Fires - combined emissions from wild and prescribed fires 

domain-wide (i.e., not by state); and 

• Offshore - combined emissions from offshore marine vessels 

and offshore drilling platforms. 

The contribution modeling provided contributions to ozone from 

anthropogenic NOx and VOC emissions in each state, individually. 

The contributions to ozone from chemical reactions between 

biogenic NOx and VOC emissions were modeled and assigned to the 

"biogenic" category. The contributions from wild fire and 

prescribed fire NOx and VOC emissions were modeled and assigned 

to the "fires" category. That is, the contributions from the 

"biogenic" and "fires" categories are not assigned to individual 

states nor are they included in the state contributions. 

The CAMx OSAT/APCA model run was performed for the period 

May 1 through September 30 using the projected 2017 baseline 

emissions and 2011 meteorology for this time period. The hourly 

contributions 90 from each tag were processed to obtain the 8-hour 

9° Contributions from anthropogenic emissions under "NOx-limited" and 
"VOC-limited" chemical regimes were combined to obtain the net 
contribution from NOx and VOC anthropogenic emissions in each state. 
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average contributions corresponding to the time period of the 8-

hour daily maximum concentration on each day in the 2017 model 

simulation. This step was performed for those model grid cells 

containing monitoring sites in order to obtain 8-hour average 

contributions for each day at the location of each site. The 

model-predicted contributions were then applied in a relative 

sense to quantify the contributions to the 2017 average design 

value at each site. The resulting 2017 contributions from each 

tag to each monitoring site in the eastern and western U.S. along 

with additional details on the source apportionment modeling and 

the procedures for calculating contributions can be found in the 

AQM TSD. The EPA is seeking comment on the methodologies for 

calculating ozone contributions. 

The average contribution metric is intended to provide a 

reasonable representation of the contribution from individual 

states to the projected 2017 design value, based on modeled 

transport patterns and other meteorological conditions generally 

associated with modeled high ozone concentrations at the 

receptor. An average contribution metric constructed in this 

manner is beneficial since the magnitude of the contributions is 

directly related to the magnitude of the design value at each 

site. 

The largest contribution from each state in the East to 8-

hour ozone nonattainment receptors in downwind states is provided 

in Table V.D-1. The largest contribution from each state in the 
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East to 8-hour ozone maintenance-only receptors in downwind 

states is also provided in Table V.D-1. 

Table V.D-1. Largest Contribution to Downwind 8-Hour Ozone 
Nonattainment and Maintenance Receptors for Each State in the 
Eastern U.S. 

Largest 
Largest Downwind 

Downwind Contributio 
Contribution n to 

to Maintenance 
-

Nonattainmen Receptors 
Upwin t Receptors for Ozone 
d for Ozone (ppb 
State (ppb) 

AL 0.79 1. 28 
AR 0.98 2.15 
CT 0.00 0.46 
DE 0.37 2.23 
DC 0.06 0.73 
FL 0.54 0.72 
GA 0.47 0.58 
IL 17.48 23.17 
IN 6.24 14.95 
IA 0.61 0.85 
KS 0.80 1. 03 
KY 0.75 11.17 
LA 3.09 4.23 
ME 0.00 0.08 
MD 2.07 7.11 
MA 0.10 0.37 
MI 2.69 1. 79 
MN 0.40 0.47 
MS 0.78 1. 48 
MO 1. 63 3.69 
NE 0.24 0.36 
NH 0.02 0.07 
NJ 8.84 12.38 
NY 16.96 17.21 
NC 0.55 0.93 
ND 0.11 0.28 
OH 2.18 7.92 
OK 1. 70 2.46 
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PA 9.39 15.93 
RI 0.02 0.08 
sc 0.16 0.21 
SD 0.08 0.12 
TN 0.51 1.67 
TX 2.44 2.95 
VT 0.01 0.05 
VA 1.87 5.29 
wv 0.95 3.11 
WI 0.34 2.59 

2. Application of Screening Threshold 

The EPA then evaluated the magnitude of the contributions 

from each upwind state to downwind nonattainment and maintenance 

receptors. In this proposal, the EPA uses an air quality 

screening threshold to identify upwind states that contribute to 

downwind ozone concentrations in amounts sufficient to "link" 

them to these to downwind nonattainment and maintenance 

receptors. 

As discussed above in section III, the EPA is proposing to 

establish the air quality screening threshold calculated as one 

percent of the NAAQS. Specifically for this rule, we propose 

calculating an 8-hour ozone value for this air quality threshold 

of 0.75 ppb as the quantification of one percent of the 2008 

ozone NAAQS. 

States in the East 91 whose contributions to a specific 

91 As discussed in section III this assessment shows that there are 
problem receptors in the West where western states contribute amounts 
greater than or equal to the screening threshold used to evaluate 
eastern states (i.e., 1 percent of the NAAQS). However, there may be 
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receptor meet or exceed the screening threshold are considered 

linked to that receptor; those states' ozone contributions and 

emissions (and available emission reductions) are analyzed 

further, as described in section VI, to determine whether and 

what emissions reductions might be required from each state. 

States in the East whose contributions are below the 

threshold are not included in the proposed rule and are 

considered to make insignificant contributions to projected 

downwind air quality problems. However, for eastern states for 

which the EPA is not proposing FIPs in this action, the EPA notes 

that updates to the modeling for the final rule could change the 

analysis as to which states have contributions that meet or 

exceed the screening threshold. In the event that air quality 

modeling conducted for the final rule demonstrates that states 

that contribute amounts below the threshold in the proposal are 

projected to contribute amounts greater than or equal to the 

threshold in the final rule modeling, the EPA instead proposes to 

finalize revised budgets (presented with this rulemaking for 

comment) for whichever of those states may be identified as 

linked to such air quality problems. The EPA has calculated 

emissions budgets for all eastern states that we are proposing to 

apply to those states if, and only if, the final rule air quality 

modeling identifies a linkage as just described. These budgets 

additional criteria to evaluate regarding transported air pollution in 
the West and upwind state obligations. The EPA proposes to focus this 
rulemaking on eastern states, but seeks comment on whether to include 
western states in this rule. 
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are available in the Ozone Transport Policy Analysis TSD. 

Based on the maximum downwind contributions in Table V.D-1, 

the following states contribute at or above the 0.75 ppb 

threshold to downwind nonattainment receptors: Alabama, Arkansas, 

Illinois, Indiana, Kansas, Kentucky, Louisiana, Maryland, 

Michigan, Mississippi, Missouri, New Jersey, New York, Ohio, 

Oklahoma, Pennsylvania, Texas, Virginia, and West Virginia. Based 

on the maximum downwind contributions in Table V.D-1, the 

following states contribute at or above the 0.75 ppb threshold to 

downwind maintenance-only receptors: Alabama, Arkansas, Delaware, 

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maryland, 

Michigan, Mississippi, Missouri, New Jersey, New York, North 

Carolina, Ohio, Oklahoma, Pennsylvania, Tennessee, Texas, 

Virginia, West Virginia, and Wisconsin. The linkages between each 

upwind state and downwind nonattainment receptors and maintenance-

only receptors in the eastern U.S. are provided in Table V.D-2 

and Table V.D-3, respectively. 

Table V.D-2. Linkages between Each Upwind State and Downwind 
Nonattainment Receptors in the Eastern U.S. 

Upwin Downwind Nonattainment Receptors 
d 

State 

AL Tarrant Co, TX 
(484392003) 

AR Brazoria Co, TX Tarrant Co, TX Tarrant Co, TX 
(480391004) (484392003) (484393009) 

IL Brazoria Co, TX Sheboygan Co, WI 
(480391004) (5511 70006) 

IN Fairfield Co, CT Fairfield Co, CT Sheboygan Co, WI 
(90013007) (90019003) (5511 70006) 
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KS Sheboygan Co, WI 
(5511 70006) 

KY Sheboygan Co, WI 
(5511 70006) 

LA Brazoria Co, TX Denton Co, TX Tarrant Co, TX 
(480391004) (481210034) (484392003) 

Tarrant Co, TX Sheboygan Co, WI 
(484393009) (5511 70006) 

MD Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

MI Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

Sheboygan Co, WI 
(5511 70006) 

MS Brazoria Co, TX 
(480391004) 

MO Brazoria Co, TX Sheboygan Co, WI 
(480391004) (5511 70006) 

NJ Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

NY Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

OH Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

Sheboygan Co, WI 
(5511 70006) 

OK Denton Co, TX Tarrant Co, TX Tarrant Co, TX 
(481210034) (484392003) (484393009) 

Sheboygan Co, WI 
(5511 70006) 

PA Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

TX Sheboygan Co, WI 
(5511 70006) 

VA Fairfield Co, CT Fairfield Co, CT New Haven Co, CT 
(90013007) (90019003) (90099002) 

wv Fairfield Co, CT Fairfield Co, CT 
(90013007) (90019003) 
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Table V.D-3. Linkages between Each Upwind States and Downwind 
Maintenance-Only Receptors in the Eastern U.S. 

Upwin Downwind Nonattainment Receptors 
d 

State 

AL Hamilton Co, OH Harris Co, TX 
(390610006) (482010055) 

AR Oldham Co, KY Allegan Co, MI Dallas Co, TX 
(211850004) (260050003) (481130069) 

Dallas Co, TX Harris Co, TX Harris Co, TX 
(481130075) (482010026) (482010055) 

Harris Co, TX Harris Co, TX Tarrant Co, TX 
(482011039) (482011050) (484390075) 

Tarrant Co, TX 
(484393011) 

DE Camden Co, NJ Gloucester Co, Ocean Co, NJ 
(340071001) NJ (340150002) (340290006) 

Philadelphia Co, 
PA (421010024) 

IL Jefferson Co, KY Oldham Co, KY Allegan Co, MI 
(211110067) (211850004) (260050003) 

Wayne Co, MI Camden Co, NJ Gloucester Co, 
(261630019) (340071001) NJ (340150002) 

Ocean Co, NJ Queens Co, NY Suffolk Co, NY 
(340290006) (360810124) (361030002) 

Hamilton Co, OH Allegheny Co, PA Harris Co, TX 
(390610006) (420031005) (482010026) 

Harris Co, TX 
(482011039) 

IN Jefferson Co, KY Oldham Co, KY Baltimore Co, MD 
(211110067) (211850004) (240053001) 

Harford Co, MD Allegan Co, MI Wayne Co, MI 
(240251001) (260050003) (261630019) 

Camden Co, NJ Gloucester Co, Middlesex Co, NJ 
(340071001) NJ (340150002) (340230011) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY Hamilton Co, OH Allegheny Co, PA 
(361030002) (390610006) (420031005) 

Philadelphia Co, 
PA (421010024) 
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IA Allegan Co, MI 
(260050003) 

KS Allegan Co, MI Tarrant Co, TX Tarrant Co, TX 
(260050003) (484390075) (484393011) 

KY Baltimore Co, MD Harford Co, MD Camden Co, NJ 
(240053001) (240251001) (340071001) 

Gloucester Co, Middlesex Co, NJ Ocean Co, NJ 
NJ (340150002) (340230011) (340290006) 

Richmond Co, NY Hamilton Co, OH Allegheny Co, PA 
(360850067) (390610006) (420031005) 

Philadelphia Co, 
PA (421010024) 

LA Collin Co, TX Dallas Co, TX Dallas Co, TX 
(480850005) (481130069) (481130075) 

Denton Co, TX Harris Co, TX Harris Co, TX 
(481211032) (482010024) (482010026) 

Harris Co, TX Harris Co, TX Harris Co, TX 
(482010055) (482011034) (482011039) 

Harris Co, TX Tarrant Co, TX Tarrant Co, TX 
(482011050) (484390075) (484393011) 

MD Fairfield Co, CT Gloucester Co, Middlesex Co, NJ 
(90010017) NJ (340150002) (340230011) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY Philadelphia Co, 
(361030002) PA (421010024) 

MI Fairfield Co, CT Jefferson Co, KY Oldham Co, KY 
(90010017) (211110067) (211850004) 

Harford Co, MD Camden Co, NJ Gloucester Co, 
(240251001) (340071001) NJ (340150002) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY Hamilton Co, OH Allegheny Co, PA 
(361030002) (390610006) (420031005) 

MS Harris Co, TX Harris Co, TX 
(482010055) (482011039) 

MO Oldham Co, KY Allegan Co, MI Camden Co, NJ 
(211850004) (260050003) (340071001) 

Hamilton Co, OH Harris Co, TX Harris Co, TX 
(390610006) (482010026) (482010055) 

Harris Co, TX Harris Co, TX 
(482011039) (482011050) 
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NJ Fairfield Co, CT Queens Co, NY Richmond Co, NY 
(90010017) (360810124) (360850067) 

Suffolk Co, NY Philadelphia Co, 
(361030002) PA (421010024) 

NY Fairfield Co, CT Camden Co, NJ Gloucester Co, 
(90010017) (340071001) NJ (340150002) 

Middlesex Co, NJ Ocean Co, NJ 
(340230011) (340290006) 

NC Baltimore Co, MD 
(240053001) 

OH Fairfield Co, CT Jefferson Co, KY Oldham Co, KY 
(90010017) (211110067) (211850004) 

Baltimore Co, MD Harford Co, MD Wayne Co, MI 
(240053001) (240251001) (261630019) 

Camden Co, NJ Gloucester Co, Middlesex Co, NJ 
(340071001) NJ (340150002) (340230011) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY Allegheny Co, PA Philadelphia Co, 
(361030002) (420031005) PA (421010024) 

OK Allegan Co, MI Hamilton Co, OH Dallas Co, TX 
(260050003) (390610006) (481130069) 

Dallas Co, TX Denton Co, TX Harris Co, TX 
(481130075) (481211032) (482010026) 

Harris Co, TX Harris Co, TX Tarrant Co, TX 
(482011034) (482011039) (484390075) 

Tarrant Co, TX 
(484393011) 

PA Fairfield Co, CT Baltimore Co, MD Harford Co, MD 
(90010017) (240053001) (240251001) 

Camden Co, NJ Gloucester Co, Middlesex Co, NJ 
(340071001) NJ (340150002) (340230011) 

Ocean Co, NJ Queens Co, NY Richmond Co, NY 
(340290006) (360810124) (360850067) 

Suffolk Co, NY 
(361030002) 

TN Hamilton Co, OH Philadelphia Co, 
(390610006) PA (421010024) 

TX Baltimore Co, MD Harford Co, MD Allegan Co, MI 
(240053001) (240251001) (260050003) 

Camden Co, NJ Gloucester Co, Ocean Co, NJ 
(340071001) NJ (340150002) (340290006) 
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Queens Co, NY Richmond Co, NY Suffolk Co, NY 
(360810124) (360850067) (361030002) 

Hamilton Co, OH Allegheny Co, PA Philadelphia Co, 
(390610006) (420031005) PA (421010024) 

VA Fairfield Co, CT Baltimore Co, MD Harford Co, MD 
(90010017) (240053001) (240251001) 

Gloucester Co, Middlesex Co, NJ Ocean Co, NJ 
NJ (340150002) (340230011) (340290006) 

Queens Co, NY Richmond Co, NY Suffolk Co, NY 
(360810124) (360850067) (361030002) 

Philadelphia Co, 
PA (421010024) 

wv Baltimore Co, MD Harford Co, MD Camden Co, NJ 
(240053001) (240251001) (340071001) 

Gloucester Co, Middlesex Co, NJ Ocean Co, NJ 
NJ (340150002) (340230011) (340290006) 

Queens Co, NY Richmond Co, NY Suffolk Co, NY 
(360810124) (360850067) (361030002) 

Hamilton Co, OH Allegheny Co, PA Philadelphia Co, 
(390610006) (420031005) PA (421010024) 

WI Allegan Co, MI Wayne Co, MI 
(260050003) (261630019) 

As discussed previously, after the receptor and contribution 

analyses for this proposal were underway, the EPA released an 

updated IPM base case, version 5.15, and the final CPP. In order 

to reflect all on-the-books policies as well as the most current 

power sector modeling data, the EPA performed an assessment to 

reflect inclusion of IPM 5.15 with the CPP in an "adjusted" base 

case for this proposal. All references below to the "adjusted 

base case" refer to the 2017 air quality modeling base case which 

has been adjusted to account for the revised IPM 5.15 with CPP 

emissions. This assessment method relied on the EPA's air quality 
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modeling contribution data as well as projected ozone 

concentrations from an illustrative EGU NOx mitigation scenario. 

For more information about these methods, refer to the Ozone 

Transport Policy Analysis Technical Support Document. 

This assessment shows that two receptors -- Hamilton County 

Ohio (390610006) and Richmond County New York (360850067) -- that 

were projected to have average design values exceeding the NAAQS 

in the modeled 2017 baseline, are expected to have average design 

values below the NAAQS with the adjusted base case. However, 

these receptors are still expected to have maximum design values 

exceeding the NAAQS with the adjusted base case. Because both of 

these receptors are also considered maintenance receptors for the 

purposes of this proposal, their status as identified air quality 

concerns and the status of states linked to these receptors is 

unchanged by the adjusted base case. 

This assessment also shows that four receptors - Allegheny 

County Pennsylvania (420031005), Collin County Texas (480850005), 

Wayne County Michigan (261630019), and Middlesex County New 

Jersey (340230011) -- that were projected to have maximum design 

values exceeding the NAAQS in the modeled base case, are expected 

to have maximum design values below the NAAQS with the adjusted 

base case. With the adjusted base case, these sites would not be 

considered nonattainment or maintenance receptors for the 

purposes of this proposal. However, because no state is linked 

solely to any one of these sites, changing the status of these 
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receptors does not impact the scope of states linked to downwind 

nonattainment or maintenance receptors for this proposal. 

In addition to evaluating the status of downwind receptors 

identified for this proposal, the EPA evaluated whether the 

adjusted base case would reduce ozone contributions from upwind 

states to the extent that a previously linked state would have a 

maximum contribution less than the 1% threshold. This assessment 

shows that in the adjusted base case, all states are expected to 

remain linked (i.e., contribute greater than or equal to 1% of 

the NAAQS) to at least one downwind nonattainment or maintenance 

receptor. Therefore, using the adjusted base case for this 

proposal does not impact the scope of states linked to downwind 

nonattainment or maintenance receptors relative to the modeled 

base case. 

The EPA seeks comment on this analysis, but notes that for 

the final rule, the EPA intends to rely on full air quality 

modeling of the adjusted base case to identify nonattainment and 

maintenance receptors and to inform the analysis of interstate 

ozone transport for the 2008 ozone NAAQS. 

The analyses that EPA uses in section VI to quantify EGU NOx 

ozone-season emissions budgets for this proposal rely on the 

adjusted base case. 

VI. Quantifying Upwind-State EGU NOx Reduction Potential to 

Reduce Interstate Ozone Transport for the 2008 NAAQS 
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A. Introduction 

This section describes the EPA's proposed quantification of 

near-term EGU NOx reductions that are necessary to fulfill (at 

least in part) the Clean Air Act requirement to address 

interstate ozone transport for the 2008 NAAQS. This section also 

describes the EPA's proposal to translate these reductions into 

EGU NOx ozone-season emissions budgets. Section VII describes the 

EPA's proposal to implement these proposed emissions budgets via 

updates to the existing CSAPR NOx ozone-season trading program. 

As described in section V, the EPA separately identified 

nonattainment receptors and maintenance receptors. The EPA 

proposes to apply a single approach for quantifying an upwind 

state's ozone transport obligation to both nonattainment and 

maintenance receptors. It is reasonable to apply the same 

approach to quantify upwind-state reduction requirements with 

respect to both nonattainment and maintenance because the 

structure of the problems is the same - emissions from sources in 

upwind states contributing to downwind ozone concentrations that 

put the downwind receptor at risk of nonattainment with respect 

to the EPA's clean air standards. Moreover, as all nonattainment 

receptors are also maintenance receptors because the maximum 

design value will always be equal to or exceed the average design 

value, it is reasonable to control all sites consistent with the 

level of control necessary to reduce maintenance concerns. 

As described in section III of this preamble, due to the 
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impending July 2018 moderate area attainment date, the EPA is 

proposing, as a first step, to quantify near-term EGU NOx ozone

season emission reductions to reduce interstate ozone transport 

for the 2008 ozone NAAQS. For this section, this means that the 

EPA is proposing to quantify ozone season EGU NOx reductions 

achievable for the 2017 ozone season (i.e., the last full ozone 

season prior to the July 2018 attainment date). 

The EPA's assessment of upwind state obligations in this 

proposal reflects application of a multi-factor test that 

considers cost, available emission reductions, and air quality. 

This is the same multi-factor test used in the original CSAPR. 

This multi-factor test considers increasing levels of uniform 

control stringency, where each level is represented by cost, to 

determine the appropriate magnitude of pollution reduction that 

would reduce the impacts of interstate transport on downwind 

states and to apportion that reduction responsibility among 

collectively-contributing upwind states. This approach to 

quantifying upwind state emission reduction obligations was 

reviewed by the Supreme Court in EPA v. EME Homer City 

Generation, which held that using such an approach to apportion 

reduction responsibilities among upwind states that are 

collectively responsible for downwind air quality impacts "is an 

efficient and equitable solution to the allocation problem the 

Good Neighbor Provision requires the Agency to address." 134 

S.Ct. at 1607. 
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There are three steps in developing and applying the multi

factor test to quantify upwind state emission reductions as to 

the 2008 ozone NAAQS: (1) identify NOx mitigation strategies, 

focusing on those that can be in place for the 2017 ozone season; 

(2) develop uniform EGU NOx cost thresholds based on these NOx 

mitigation strategies; (3) assess EGU NOx mitigation potential 

that is achievable for 2017 and assess corresponding air quality 

improvements resulting from the application of each uniform cost 

threshold, including to check for over-control. This multi-factor 

evaluation informs the EPA's determination of appropriate ozone 

season EGU NOx reductions necessary to reduce significant 

contribution to nonattainment and interference with maintenance 

of the 2008 ozone NAAQS for the proposed 2017 compliance year. 

These steps are discussed in further detail in the following 

sections. 

This proposal evaluates a range of uniform EGU NOx costs 

from $500 per ton to $10,000 per ton. This range, and the 

intermediate uniform NOx cost thresholds evaluated within that 

range, were selected based on the cost thresholds at which 

various EGU NOx control technologies are widely available, the 

use of certain EGU NOx cost thresholds in previous rules to 

address ozone transport, and EGU NOx cost thresholds incorporated 

into state requirements to address ozone nonattainment. 

The EPA evaluated the emission reduction potential in each 

upwind state at each uniform NOx cost threshold using IPM. In 
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this case, the EPA limited IPM's evaluation of NOx mitigation 

strategies to those that can be implemented for the 2017 ozone 

season, which is the proposed compliance timing for this rule, as 

described in section VI.B below. 

B. NOx Mitigation Strategies 

The following sub-sections describe the EPA's assessment of 

EGU and non-EGU point source NOx mitigation strategies. For more 

details on these assessments, refer to the EGU NOx Mitigation 

Strategies TSD and the Update to Non-EGU Emission Reductions Cost 

and Potential for States with Potentially Significant 

Contributions under the 2008 Ozone Standard TSD in the docket for 

this proposed rule. 

1. EGU NOx Mitigation Strategies 

In developing this proposed rule, the EPA considered all 

widely used EGU NOx control strategies: fully operating existing 

Selective Catalytic Reduction (SCR) and Selective Non-Catalytic 

Reduction (SNCR) - including optimizing NOx removal by existing, 

operational SCRs and SNCRs and turning on and optimizing existing 

idled SCRs and SNCRs; installation of (or upgrading to) state-of

the-art NOx combustion controls; shifting generation to units 

with lower NOx emission rates within the same state; and 

installing new SCRs and SNCRs. Although this proposal does not 

require or impose any specific technology standards to 

demonstrate compliance, EPA determined that certain technologies 

would be available by the 2017 timeframe when assessing potential 
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reductions in the region. 

For the reasons explained below, the EPA determined that the 

power sector could implement all of these NOx mitigation 

strategies, except installation of new SCRs or SNCRs, between 

finalization of this proposal in summer of 2016 and the 2017 

ozone season. As to the installation of new SCRs or SNCRs, the 

amount of time from contract award through commissioning for 

retrofit with new SCR or SNCR exceeds 18 and 12 months, 

respectively. For both technologies, conceptual design, 

permitting, financing, and bid review require additional time. It 

would therefore not be feasible to retrofit new SCR or SNCR to 

achieve EGU NOx reductions in the 2017 ozone season. See EGU NOx 

Mitigation Strategies TSD for discussion of feasibility of EGU 

NOx controls for the 2017 ozone season. Therefore, the EPA 

analyzed the remaining strategies for purposes of quantifying 

upwind state obligations in this rule. Exclusion of new SCR and 

SNCR installation from this analysis reflects a determination 

only that these strategies are infeasible by 2017, not a 

determination that they are infeasible or inappropriate for 

consideration of cost-effective NOx reduction potential over a 

longer timeframe. The EPA requests comment on what EGU NOx 

mitigation strategies are feasible for the 2017 ozone season. 

a. Fully Operating Existing SCRs and SNCRs 

Fully operating existing SCR and SNCRs can significantly 

reduce EGU NOx emissions quickly, using investments that have 
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already been made. SCRs can achieve up to 90 percent reduction in 

EGU NOx (with sufficient installed catalyst), while SNCRs can 

achieve 20-30 percent reduction in EGU NOx, beyond the reductions 

from combustion controls. These controls are in widespread use 

across the U.S. power sector. In the east, approximately 64 

percent of coal-fired EGU capacity and 75 percent of natural gas 

combined cycle (NGCC) EGU capacity is equipped with SCR or SNCR. 

Recent power sector data reveal that some SCR and SNCR controls 

are being underused. 92 In some cases, controls are not fully 

operating (i.e., the controls could be operated at a higher NOx 

removal rate). In other cases, controls have been idled for 

years. Fully operating existing SCR and SNCR would be a cost-

effective and readily available approach for EGUs to reduce NOx 

emissions and the EPA evaluated this NOx mitigation strategy in 

quantifying EGU NOx obligations for this proposal. 

For existing SCRs and SNCRs that are operating to some 

extent, but not at their full pollution control capability, the 

EPA's analysis determined that $500 per ton represents the costs 

reflective of fully operating these systems. Because the SCR or 

SNCR is already installed and is at least to some extent 

operating, the EPA assumes that additional reagent (i.e., ammonia 

or urea) is the only significant cost required for full 

operation. We observe that urea can cost on the order of $300 per 

metric ton. The cost for anhydrous ammonia is around $750 per 

92 This assessment is available in the EGU NOx Mitigation Strategies 
TSD. 
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ton. 93 In our assessment, we assume that a 50 percent solution is 

used in removing an equivalent amount of NOx. Thus, we estimate 

that sufficient reagent could be purchased at a cost of $500 per 

ton of NOx removed to achieve full operation for most SCRs and 

SNCRs. For more details on this assessment, refer to the EGU NOx 

Mitigation Strategies TSD in the docket for this proposed rule. 

The proposal seeks comment on this assessment. 

The operational difference between not fully operating and 

fully operating existing SCRs and SNCRs is increasing reagent 

(i.e., ammonia or urea) flow rate and ensuring sufficient reagent 

exists to sustain higher flow operations. Therefore, increasing 

NOx removal from these controls can be implemented by procuring 

more reagent. Stocking-up additional reagent for sustaining 

increased NOX removal could be done in a one or two weeks. 94 

For existing SCRs and SNCRs that have been idled for years, 

unit operators may need to restart payment of some fixed and 

variable costs associated with that control. Fixed and variable 

costs include labor, maintenance and repair, reagent, parasitic 

load, and ammonia or urea. As further detailed in the EGU NOx 

Mitigation Strategies TSD, which is found in the docket for this 

93 Schni tkey, G. 
ions." farmdoc 

-----
Consumer Economics, 
October 9, 2014. 

Permalink 
fertilize 
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ly (4) :195, Department 

University of Illinois at Urbana-Champaign, 

94 This assessment is available ln the EGU NOx Mitigation Strategies 
TSD. 
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proposed rule, the EPA performed an in-depth cost assessment for 

all coal-fired units with SCRs, finding that 90 percent of the 

units had total SCR operation costs of $1,300 per ton of NOx 

removed, or less. 

Based on this assessment, the EPA proposes that turning on 

and fully operating idled SCRs is widely available at a uniform 

cost of $1,300 per ton of NOx removed. For more details on this 

assessment, refer to the EGU NOx Mitigation Strategies TSD in the 

docket for this proposed rule. The proposal seeks comment on this 

assessment. 

The EPA performed a similar assessment for fully operating 

existing idled SNCR systems, finding that the majority of the 

total fixed and variable operating cost for SNCR is related to 

the cost of the reagent used (e.g., ammonia or urea) and that the 

resulting cost per ton of NOx reduction is sensitive to the NOx 

rate of the unit prior to SNCR operation. Based on the results of 

this analysis, and in order to represent a broad range of unit

level NOx rates before SNCR operation, the EPA proposes that 

turning on and fully operating idled SNCRs is widely available at 

a uniform cost of $3,400 per ton of NOx removed. For more details 

on this assessment, refer to the EGU NOx Mitigation Strategies 

TSD in the docket for this proposed rule. The proposal seeks 

comment on this assessment and on higher cost thresholds that 

would require some installation of new SCRs/SNCRs and the 

appropriate timetable or phase-in needed to accommodate those 

119 

ED_000738_00002686-00119 



technologies. 

The EPA also evaluated the feasibility of turning on idled 

SCR and SNCR for the 2017 ozone season. Based on past practice 

and the possible effort to restart the controls (e.g., 

stockpiling reagent, bringing the system out of protective lay-

up, performing inspections, etc.), returning these idled controls 

to operation should be available in equal to or less than 3 

months. 95 The proposal seeks comment on this assessment. 

b. State-of-the-art NOx Combustion Controls 

State-of-the-art combustion controls such as low-NOx burners 

(LNB) and/or over-fire air (OFA) are cost-effective, can be 

installed quickly, and can significantly reduce EGU NOx 

emissions. Ninety-nine percent of coal-fired EGU capacity in the 

East is equipped with some form of combustion control. Combustion 

controls alone can achieve NOx emission rates of 0.15 to 0.50 

lb/mmBtu. Once installed, combustion controls reduce NOx 

emissions at all times of EGU operation. State-of-the-art 

combustion controls would be a cost-effective, timely, and 

readily available approach for EGUs to reduce NOx emissions and 

the EPA included this NOx mitigation strategy in quantifying EGU 

NOx reductions for this proposal. 

The cost of state-of-the-art combustion controls per ton of 

NOx reduced is dependent on the combustion control type and unit 

type. We estimate the cost per ton of state-of-the-art combustion 

95 This assessment is available in the EGU NOx Mitigation Strategies 
TSD. 
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controls to be $500 per ton to $1,200 per ton of NOx removed. To 

be conservative, the EPA proposes that installation of (or 

upgrading to) state-of-the-art NOx combustion controls is widely 

available at $1,300 per ton of NOx removed. 

As described in CSAPR the EPA has observed that upgrade, 

replacement, or installation of combustion controls has been 

demonstrated to be achievable within the timeframe provided for 

by this rulemaking and its compliance dates. 96 The EPA revisited 

this analysis with data specific to this proposal and proposes 

that a 2017 compliance timeframe is feasible for this EGU NOx 

mitigation strategy. These controls are fully proven, widely 

used, and with a reasonable effort can be procured, designed, 

installed, tested and be in operation on any coal-steam EGU 

consistent with the compliance timeframe provided for this 

rulemaking. The EPA proposes that this will be feasible for the 

2017 ozone season. The proposal seeks comment on additional EGU 

NOx mitigation strategies that may be feasible for the 2017 ozone 

season. 

For more details on this assessment, refer to the EGU NOx 

Mitigation Strategies TSD in the docket for this proposed rule. 

The proposal seeks comment on this assessment. 

c. Shifting Generation to Lower NOx-emitting EGUs 

Shifting generation to lower NOx-emitting EGUs, similar to 

96 "Installation Timing for Low NOx Burners (LNB)", Docket ID No. 
EPA-HQ-OAR-2009-0491-0051 
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operating existing post-combustion controls, uses investments 

that have already been made, can be done quickly, and can 

significantly reduce EGU NOx emissions. 

Since CSAPR was promulgated, electricity generation has 

trended toward lower NOx-emitting generation due to market 

conditions (e.g., low natural gas prices) and state and federal 

environmental policies. For example, new NGCC facilities, which 

represented 45% of new 2014 capacity, can achieve NOx emission 

rates of 0.0095 lb/mmBtu, compared to existing coal steam 

facilities, which emitted at an average rate across the 23 states 

included in this proposal of 0.18 lbs/mmBtu of NOx in 2014. This 

substantial difference in NOx emission performance between 

existing coal steam and new NGCC generation is due both to higher 

nitrogen content in coal compared to natural gas, as well as to 

the substantially lower generating efficiency of steam combustion 

technology compared to combined cycle combustion technology. 

Shifting generation to lower NOx-emitting EGUs would be a cost

effective, timely, and readily available approach for EGUs to 

reduce NOx emissions and the EPA included this NOx mitigation 

strategy in quantifying EGU NOx obligations for this proposal. 

Shifting generation to lower NOx-emitting EGUs occurs on a 

continuum in response to economic factors such as fuel costs and 

uniform NOx cost thresholds, including those evaluated for this 

proposal (i.e., relatively lower uniform NOx cost thresholds 

incentivize relatively fewer EGU NOx reductions resulting from 
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shifting generation, while relatively higher uniform NOx cost 

thresholds encourage more EGU NOx reductions driven by shifting 

generation). As a result, the EPA quantified reduction potential 

from this EGU NOx mitigation strategy at each cost level 

identified that represents the availability of other pollution 

control measures evaluated in our assessment of uniform NOx cost 

thresholds described in section VI.C. 

In this analysis, the EPA assumed shifting generation to 

units with lower NOx emission rates could occur within the same 

state by the near-term 2017 implementation timing for this 

proposed rule when assessing state emission reduction potential 

for emissions budget purposes. This conservative approach does 

not capture emission reductions that would occur if generation 

was shifted more broadly among units in different states, which 

the EPA believes is feasible over time but which may be subject 

to out-of-merit order dispatch constraints in the near term. 

Limiting such generation shifting potential to units within each 

state is not a reflection of how generation shifting works in 

practice (given that the grid crosses state boundaries); instead, 

it is an analytic proxy designed to respect the feasibility of 

near-term generation shifting in light of these potential near

term out-of-merit order dispatch constraints. The EPA seeks 

comment on this assessment and on this limitation in quantifying 

EGU NOx reduction potential for the 2017 ozone season. 

2. Non-EGU NOx Mitigation Strategies 
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The EPA is not proposing to address non-EGU emission 

reductions in its efforts to reduce interstate ozone transport 

for the 2008 ozone NAAQS at this time. Compared to EGUs, there 

are relatively more non-EGU point sources and these sources on 

average are smaller than EGUs. The implication of these fleet 

characteristics is that there are more individual sources to 

control and there are relatively fewer emission reductions 

available from each source. Given the proposed 2017 

implementation timing for this rule, we are uncertain that 

significant aggregate NOx mitigation is achievable from non-EGU 

point sources for 2017. Moreover, there is greater uncertainty in 

the EPA's assessment of non-EGU point-source NOx mitigation 

potential (see below). The EPA requests comment on these issues, 

including how non-EGU reductions should be addressed and 

considered in fulfilling upwind states' good neighbor obligations 

under the 2008 ozone standard in the future, as the control of 

non-EGUs may be a necessary part of addressing states' full 

transport obligation. States can always choose to reduce non-EGU 

emissions via good neighbor SIPs. 

The EPA has evaluated the potential for ozone season NOx 

reductions from non-EGU sources. A detailed discussion of this 

assessment is provided in the Non-EGU NOx Mitigation Potential 

TSD, located in the docket for this proposed rule. This TSD 

discusses non-EGU source category emissions, EPA tools for 

estimating emission reductions from non-EGU categories, and 
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efforts, to date, to review and refine our estimates for certain 

states. In addition, the TSD contains brief discussions of 

available controls, costs, and potential emission reductions for 

a few specific source categories. The EPA views this non-EGU 

assessment as an initial step in future efforts to evaluate non

EGU categories that may be necessary to fully quantify upwind 

states' significant contribution to nonattainment and 

interference with maintenance. The EPA seeks comment on its 

assessment that non-EGU controls are not feasible by the 2017 

ozone-season. It also seeks comment on its broader non-EGU NOx 

mitigation assessment and the availability of non-EGU NOx 

emission reductions to mitigate interstate ozone transport in 

years following 2017. 

Although EPA did not find non-EGU reductions feasible by 2017 

in this proposal, it is taking comment on that assessment. 

Future EPA rulemakings or guidance could revisit the potential 

for reductions from non-EGU sources. Under such a scenario, EPA 

could use a similar approach of identifying appropriate cost 

thresholds for non-EGUs and EGUs alike, and then identify 

potential emission reductions and corresponding emission budgets. 

Under this scenario, an emission budget could be established for 

all covered sources (e.g., EGUs and non-EGUs alike) with fungible 

allowances. EPA is taking comment on the potential to combine 

EGUs and non-EGUs into a single trading program to resolve the 

remaining non-attainment and maintenance issues at a later date. 
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C. Uniform EGU Cost Thresholds for Assessment 

As discussed above, the multi-factor test used here 

considers increasing levels of uniform control stringency, where 

each level is represented by cost, in combination with 

consideration of NOx reduction potential and corresponding air 

quality improvements. To determine which cost thresholds to use 

to assess upwind state NOx mitigation potential, the EPA 

evaluated EGU NOx control costs that represent the thresholds at 

which various control technologies are widely available 

(described previously in section VI.B), the use of certain cost 

thresholds in previous rules to address ozone transport, and cost 

thresholds incorporated into state requirements to address ozone 

nonattainment. 

The EPA began by determining the appropriate range of costs 

to evaluate. The lower end of the range is informed by a 

confluence of considerations. In CSAPR, $500 per ton was the EGU 

NOx cost threshold relied upon to partially address ozone 

transport for the less stringent 1997 standard. It is also the 

lowest marginal cost where EPA expects NOx reduction to be cost 

effective, based on our assessment of EGU NOx mitigation 

strategies (see section B). Specifically, the cost of this 

approach to NOx reduction is the marginal cost of running 

currently operating SCR and SNCR systems at higher levels of NOx 

removal than they are currently achieving. The EPA has not 

identified a discrete NOx pollution control measure that would 
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achieve sufficient emission reductions to address relevant air 

quality impacts at an estimated cost of less than $500 per ton; 

as a result, the EPA has not included a representation of such a 

cost level in this proposal's analyses. 97 

The EPA then evaluated EGU NOx cost thresholds to determine 

an appropriate upper bound for our assessment. The EPA identified 

$10,000 per ton as an upper bound, exceeding the costs of 

operating existing or installing new EGU NOx controls. 

The EPA seeks comment on whether $500 per ton is an 

appropriate minimum and $10,000 per ton is an appropriate maximum 

uniform cost threshold to evaluate for the purpose of quantifying 

EGU NOx reductions to reduce interstate ozone transport for the 

2008 ozone NAAQS. 

The EPA then determined appropriate EGU NOx cost thresholds 

to evaluate within the range of $500 per ton to $10,000 per ton. 

As described above, these cost thresholds are informed by our 

assessment of the costs at which EGU NOx control strategies are 

widely available. While the EPA could evaluate additional cost 

thresholds in between those selected, this would not yield 

meaningful insights as to NOx reduction potential. The EPA has 

identified cost thresholds where control technologies are widely 

available and thereby where the most significant incremental 

emission reduction potential is expected. Analyzing costs between 

97 Additionally, the EPA notes that, as discussed in more detail below, no 
identified air quality problems were resolved at the $500 per ton cost 
threshold. Accordingly, it would not be practical for the EPA to evaluate 
emission reductions achieved at cost thresholds below $500 per ton. 
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these cost thresholds is not expected to reveal significant 

incremental emission reduction potential that isn't already 

anticipated at the analyzed cost thresholds. Table VI.C-1 lists 

the EGU NOx cost thresholds evaluated and the NOx reduction 

strategy or policy used to identify each cost threshold. 

Table VI.C-1 

EGU NOx Cost Threshold 
$500/ton CSAPR ozone season NOx cost 

threshold; fully operating 
post-combustion controls that 
are already running. 

$1,300/ton Widespread availability of 
restarting idled SCRs and 
state of the art combustion 
controls 

$3,400/ton NOx SIP Call ozone season NOx 
cost threshold, adjusted to 
2014$; Widespread availability 
of restarting idled SNCRs 

$5,000/ton Widespread availability of new 
SCRs 98 

$6,400/ton Widespread availability of new 
SNCRs 99 

$10,000/ton Upper bound 

The EPA proposes that this range and selection of interim 

uniform cost thresholds are appropriate to evaluate potential EGU 

NOx reduction obligations to address interstate ozone transport 

for the 2008 ozone NAAQS. Because these cost thresholds are 

linked to costs at which EGU NOx mitigation strategies become 

98 The cost assessment for new SCR is available in the EGU NOx 
Mitigation Strategies TSD. While chosen to define a cost-threshold, new 
SCRs were not considered a feasible control on the compliance timeframe being 
proposed for this rule. 
99 The cost assessment for new SNCR is available in the EGU NOx 
Mitigation Strategies TSD. While chosen to define a cost-threshold, new 
SNCRs were not considered a feasible control on the compliance timeframe being 
proposed for this rule. 
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widely available in each state, the cost thresholds represent the 

break points at which the most significant step-changes in EGU 

NOx mitigation are expected. The EPA seeks comment on the 

appropriateness of evaluating these uniform cost thresholds for 

the purpose of quantifying EGU NOx reductions to reduce 

interstate ozone transport for the 2008 ozone NAAQS. 

D. Assessing Cost, EGU NOx Reductions, and Air Quality 

The EPA analyzed ozone season NOx emission reductions 

available from the power sector in each state using IPM. 100 The 

agency analyzed levels of uniform control stringency, where each 

level is represented by uniform EGU NOx cost thresholds listed in 

Table VI.C-1 above and repeated here: $500 per ton; $1,300 per 

ton; $3,400 per ton; $5,000 per ton; $6,400 per ton; and $10,000 

per ton. The EPA limited IPM's NOx mitigation strategies to those 

that could be implemented for 2017, as described in section VI.B. 

The analysis applied these uniform EGU NOx cost thresholds 

to EGUs in the 48 contiguous United States and the District of 

Columbia, starting in 2017. The analysis covered EGUs with a 

capacity (electrical output) greater than 25 MW to make the 

analysis similar to previous analyses done for interstate 

transport purposes. The EGU Emission Reduction Cost Analysis TSD, 

which is in the docket for this proposed rule, provides further 

details of EPA's analysis of ozone season NOx emission reductions 

100 IPM version 5.14 is discussed in preamble section IV.B. IPM 
documentation is in the docket and available at 
www.epa.gov/powersectormodeling. 
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occurring at the representative EGU NOx cost thresholds analyzed 

for the 2017 ozone season. 

Table VI.D-1 shows the 2017 baseline EGU emissions and ozone 

season NOx reduction potential in each state corresponding to the 

uniform cost levels. 

Table VI.D-1. EGU Ozone Season NOx Emission Reductions (Tons) 

2017 Reduction Potential (short 
Emission tons) at Various 
s (short Representative Marginal Costs 

State tons) per Ton (in 2011$) 
Base $500/to $1,300/to $3,400/to 
Case n n n 

Alabama 13,289 1,729 3,582 3,670 
Arkansas 6,224 13 104 859 
Illinois 10,021 395 472 546 
Indiana 41,748 6,611 12,173 12,989 
Iowa 7,911 186 423 717 
Kansas 11,332 428 438 465 
Kentucky 27,141 3,608 11,896 12,382 
Louisiana 10,897 64 117 400 
Maryland 6,470 1,028 1,026 1,164 
Michigan 20,049 403 3,033 3,528 
Mississippi 7,871 82 2 97 893 
Missouri 17,050 934 996 1,152 
New Jersey 3,302 370 372 378 
New York 4,948 115 284 359 
North Carolina 14,435 1,922 1,922 3,526 
Ohio 27,795 5,746 9,646 9,666 
Oklahoma 19,593 703 2,170 3,169 
Pennsylvania 41,533 2,210 26,759 26,791 
Tennessee 5,554 74 113 146 
Texas 58,199 685 3,610 5,810 
Virginia 7,196 423 539 1,587 
West Virginia 25,384 592 10,908 12,014 
Wisconsin 5,257 5 36 107 
Total 393,198 28,325 90,916 102,318 

Table VI.D-1 (continued). EGU Ozone Season NOx Emission 
Reductions (Tons) 

State 

Reduction Potential (short tons) 
at Various Representative 
Marginal Costs per Ton (in 2011$) 
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$5,000/to $6,400/to $10,000/to 
n n n 

Alabama 4,780 5,418 5,840 
Arkansas 1,147 1,242 1,935 
Illinois 622 640 761 
Indiana 13,770 13,437 17,109 
Iowa 717 717 1,317 
Kansas 677 838 1,150 
Kentucky 12,473 13,456 14,503 
Louisiana 461 4 67 706 
Maryland 1,176 1,369 1,369 
Michigan 3,756 3,889 4,411 
Mississippi 1,165 1,479 2,208 
Missouri 1,298 1,930 2,775 
New Jersey 381 384 465 
New York 370 661 906 
North Carolina 3,626 4,415 4,643 
Ohio 9,773 10,078 10,231 
Oklahoma 3,821 5,702 6,609 
Pennsylvania 26,913 26,932 27,091 
Tennessee 224 241 285 
Texas 6,940 7,772 8,380 
Virginia 3,104 3,560 3,610 
West Virginia 12,211 12,243 12,243 
Wisconsin 131 276 618 
Total 109,535 117,145 129,166 

Next, the EPA performed a combined multi-factor assessment 

of costs (i.e., the uniform cost thresholds evaluated), EGU NOx 

reductions (i.e., the reductions in Table VI.D-1), and 

corresponding improvements in downwind ozone concentrations. For 

this assessment, the EPA used simplifying assumptions regarding 

the relationship between EGU NOx emissions and corresponding 

ozone concentrations at nonattainment and maintenance receptors 

of concern. For more information about how this assessment was 

performed, refer to the Ozone Transport Policy Analysis Technical 

Support Document. 
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For each nonattainment or maintenance receptor identified 

for this proposal, the EPA evaluated the air quality improvement 

at that receptor that is expected from progressively more 

stringent upwind EGU NOx reductions in states that are linked to 

that receptor. For example, the EPA evaluated the Harford County 

Maryland receptor with all linked states controlling their 

emissions at $500 per ton. This assessment showed a 0.35 ppb 

reduction in expected ozone design values at $500 per ton. The 

residual design values at this site are still expected to exceed 

the 2008 ozone NAAQS with an average design value of 81.2 ppb and 

a maximum design value of 83.9 ppb. Next, the EPA evaluated this 

receptor with all linked states controlling their emissions at 

$1,300 per ton. This assessment showed a 0.94 ppb reduction in 

expected ozone design values. At a cost threshold of $1,300 per 

ton, the residual design values at this site are expected to 

continue to exceed the 2008 ozone NAAQS with an average design 

value of 80.6 ppb and a maximum design value of 83.3 ppb. With 

respect to this receptor, the EPA then evaluated each 

progressively more stringent uniform control stringency (i.e. 

$3,400 per ton; $5,000 per ton; $6,400 per ton; and $10,000 per 

ton). Generally, the EPA evaluated the air quality improvements 

at each monitoring site for each progressively more stringent 

uniform EGU NOx control level. This information is available in 

the Ozone Transport Policy Analysis TSD. 

This approach evaluates interstate ozone transport for each 

132 

ED_000738_00002686-00132 



receptor independently. Also, by evaluating the downwind ozone 

impact of upwind reductions that are made in all linked states at 

the same uniform control stringency, this approach provides 

equitable treatment of all upwind states as to their contribution 

to each downwind receptor to which they are linked. 

The EPA aggregates the relevant data (i.e., cost of control, 

EGU NOx reduction potential, and downwind ozone reduction 

metrics) in a multi-factor test that allows the EPA to evaluate 

the cost-effectiveness of various levels of emission reductions 

and the resulting improvements in downwind ozone concentrations. 

This evaluation shows that meaningful EGU NOx reductions are 

available at reasonable cost and that these reductions can 

provide meaningful improvements in downwind ozone concentrations 

at the identified nonattainment and maintenance receptors for 

this proposal. For example, the combined downwind ozone 

improvement across nonattainment and maintenance receptors is 

approximately 19 ppb at the $1,300 per ton level. See Figure 

VI.1. 

Figure VI.l. EGU Ozone season NOx Reduction Potential in 24 
linked states and Corresponding Total Reduction in Downwind Ozone 
Concentrations at Nonattainment and Maintenance Receptors for 
each Uniform NOx Cost Evaluated 
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$10 000 

improvements in downwind ozone concentrations results in a "knee 

in the curve" at $1, 00 per ton. This uniform cost of reduction 

represents the threshold at which EGU NOx reduction potential and 

corresponding downwind ozone air quality improvements are 

maximized with respect to marginal cost. That is, the ratio of 

emission reductions to marginal cost and the ratio of ozone 

improvements to marginal cost are maximized relative to the other 

uniform cost thresholds evaluated. Further, at higher cost 

thresholds, as a result of this analysis we do not anticipate 

significant additional reductions that would justify these higher 

costs. 
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As part of this analysis, the EPA evaluates potential over

control with respect to whether (1) the expected ozone 

improvements would be sufficient or greater than necessary to 

resolve the downwind ozone pollution problem (i.e., resolving 

nonattainment or maintenance problems) or (2) the expected ozone 

improvements would reduce upwind state ozone contributions to 

below the screening threshold (i.e., 1% of the NAAQS). 

In EME Homer City, the Supreme Court held that EPA cannot 

"require[] an upwind State to reduce emissions by more than the 

amount necessary to achieve attainment in every downwind State to 

which it is linked." 134 S.Ct. at 1608. On remand from the 

Supreme Court, the D.C. Circuit held that this means that EPA 

might overstep its authority "when those downwind locations would 

achieve attainment even if less stringent emissions limits were 

imposed on the upwind States linked to those locations." EME 

Homer City II, 795 F.3d at 127. The D.C. Circuit qualified this 

statement by noting that this "does not mean that every such 

upwind State would then be entitled to less stringent emission 

limits. Some of those upwind States may still be subject to the 

more stringent emissions limits so as not to cause other downwind 

locations to which those States are linked to fall into 

nonattainment." Id. at 14-15. 

Consistent with these instructions from the Supreme Court 

and the D.C. Circuit, the EPA evaluated whether reductions 

quantified under the evaluated cost thresholds can be anticipated 
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to resolve any downwind nonattainment or maintenance problems (as 

defined in section V) and by how much. 

The EPA's assessment shows that the uniform control 

stringency represented by $500 per ton would resolve the 

maintenance problem at two downwind maintenance receptors 

Ocean County New Jersey (maximum design value of 75.9 ppb) and 

Oldham County Kentucky (maximum design value of 75.8 ppb). 

Because no state is linked solely to one of these maintenance 

receptors, resolving these downwind air quality impact does not 

fully address any individual upwind state's good neighbor 

obligation. 

This assessment shows that the uniform control stringency 

represented by $1,300 per ton would resolve maintenance problems 

at three additional downwind maintenance receptors -- Baltimore 

County Maryland (maximum design value of 75.6 ppb), Hamilton 

County Ohio (maximum design value of 75.1 ppb), and Gloucester 

County New Jersey (maximum design value of 75.8 ppb). The EPA's 

assessment shows that this control level does resolve the only 

identified nonattainment or maintenance problem to which North 

Carolina is linked for this proposal - the Baltimore County 

Maryland maintenance receptor. The EPA therefore proposes that 

this EGU control level would fully address North Carolina's good 

neighbor obligation with respect to the 2008 ozone NAAQS. The EPA 

seeks comment on this determination. 

The EPA also proposes that, based on the information 
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supporting this proposal, this level of EGU NOx control for North 

Carolina would not constitute over-control as to the Baltimore 

County receptor. The level of the 2008 ozone standard NAAQS is 

75 ppb. At the uniform $1,300 per ton cost threshold, EPA's 

assessment demonstrates that the receptor would just be 

maintaining the standard, with a maximum design value of 75.6 

ppb. Therefore, the emissions reductions that would be achieved 

at the $1,300 per ton cost threshold would not result in air 

quality improvements at the Baltimore County receptor 

significantly better than the standard such the emission 

reductions might constitute over-control as to that receptor. On 

the contrary, the emission reductions achieved in upwind states 

at the $1,300 per ton cost threshold are necessary to bring the 

maximum design value at the Baltimore County receptor into 

alignment with the standard. The EPA also seeks comment on this 

determination. 

For the remainder of the states for which the EPA is 

proposing FIPs in this action, none of these states are linked 

solely to one of these maintenance receptors with air quality 

resolved at the $1,300 per ton cost threshold. Therefore, 

resolving these downwind air quality impacts does not fully 

address any other individual upwind state's good neighbor 

obligation. 

As noted above the EPA is proposing that the $1,300 per ton 

EGU control level would fully address North Carolina's good 
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neighbor obligation with respect to the 2008 ozone NAAQS. As 

such, based on the data supporting this proposal, North Carolina 

was excluded from assessment of air quality improvements at more 

stringent uniform EGU NOx control levels. 

The EPA's assessment shows that the uniform control 

stringency represented by $3,400 per ton would resolve the 

maintenance problem at two additional downwind maintenance 

receptors -- Denton County Texas (481211032) (maximum design value 

of 75.9 ppb) and Harris County Texas (482011050) (maximum design 

value of 75.9 ppb). Because no state is linked solely to one of 

these maintenance receptors, resolving these downwind air quality 

impacts does not fully address any individual upwind state's good 

neighbor obligation. 

The EPA provides this summary of the evaluation for the $500 

per ton; $1,300 per ton; and $3,400 per ton uniform cost 

thresholds because, as described below, the EPA is proposing to 

use the $1,300 per ton level and is taking comment on using the 

$500 per ton level or $3,400 per ton level to quantify ozone 

season EGU NOx requirements to reduce interstate ozone transport 

for the 2008 ozone NAAQS. Further information on the EPA's 

evaluation of these cost thresholds as well as additional cost 

thresholds ($5,000 per ton; $6,400 per ton; and $10,000 per ton) 

are provided in the Ozone Transport Policy Analysis Technical 

Support Document. Additionally, Table VI.D-2 provides a summary 

of the expected number of nonattainment and maintenance-only 
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receptors at the adjusted base case and cost thresholds. 

Table VI.D-2 Number of Nonattainment or Maintenance Receptors 
after EGU NOx Mitigation 

Nonattainmen Maintenance-Only 
Cost Threshold t Receptors Receptors 
Base Case (IPM 5.15 w/CPP) 12 21 
$500 per ton 12 19 
$1,300 per ton 12 14 
$3,400 per ton 12 13 
$5,000 per ton 12 13 
$6,400 per ton 12 13 
$10,000 per ton 12 12 

In EME Homer City, the Supreme Court also held that "EPA 

cannot require a State to reduce its output of pollution 

odds with the one-percent threshold the Agency has set." 134 

S.Ct. at 1608. The Court explained that "EPA cannot demand 

reductions that would drive an upwind State's contribution to 

every downwind State to which it is linked below one percent of 

at 

the relevant NAAQS." Id. Accordingly, the EPA also evaluated the 

potential for over-control with respect to the 1% threshold 

proposed to be applied in this rule at each relevant cost 

threshold. Specifically, the EPA evaluated whether the uniform 

cost thresholds would reduce upwind EGU emissions to a level 

where the contribution from each upwind state would be below the 

1% threshold that linked the upwind state to the downwind 

receptors. If the EPA found that any state's reduction obligation 

at the applied cost threshold decreased its contribution to every 

downwind receptor to which it is linked below the 1% threshold, 

we would need to adjust the state's reduction obligation 
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accordingly. The EPA's assessment reveals that there is not over-

control with respect to the 1% threshold at any of the evaluated 

uniform costs in any upwind state; in fact, even at the highest 

uniform cost threshold evaluated (e.g., $10,000 per ton), all 

upwind states that contributed greater than or equal to the 1% 

threshold in the base case continued to contribute greater than 

or equal to 1% of the NAAQS to at least one downwind 

nonattainment or maintenance receptor. 101 Therefore, the EPA does 

not expect any of the uniform cost thresholds evaluated to result 

in over-control relative to the 1% threshold. For more 

information about this assessment, refer to the Ozone Transport 

Policy Analysis Technical Support Document. 

The EPA proposes to determine ozone season EGU NOx control 

requirements for upwind states to reduce interstate ozone 

transport for the 2008 ozone NAAQS based on the reduction 

potential quantified from pollution control measures that are 

cost-effective at the $1,300 per ton level. The EPA seeks comment 

on potentially basing these ozone season NOx control requirements 

on uniform cost levels that are less stringent ($500 per ton) or 

more stringent ($3,400 per ton), including comments on the 

proposed approach to addressing a state like North Carolina in 

such a situation, which is explained below .. 

101 As discussed above, North Carolina would not be regulated at any level 
higher than $1300/ton and at that level, there's no over-control as to the 1% 
threshold. In fact, while the receptor to which North Carolina is linked 
resolves its maintenance problem at the $1,300/ton level, North Carolina would 
continue to contribute equal to or greater than 1% to that air quality 
monitor. 
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The EPA notes that the evaluation of cost, NOx reductions, 

and ozone improvements for the final rule could show different 

results for different states. For example, one or more states 

could fully address their good neighbor obligation based on ozone 

season NOx control requirements represented by one cost level 

while one or more other states would not fully address their good 

neighbor obligation at that level and would have ozone season NOx 

control requirements based on a more stringent cost level in 

order to fully address or make further progress toward partially 

addressing their good neighbor obligation. In this situation, the 

EPA proposes that it would quantify requirements for these 

different groups of states based on different uniform control 

stringencies. This could be similar to EPA's establishing two 

different S02 groups under the original CSAPR as to addressing 

PM2.s transport. The EPA seeks comment on this proposed approach 

for quantifying requirements. 

The EPA also seeks comment on implementation of the 

resulting emissions budgets. The EPA proposes that if there are 

groups of states with ozone season NOx control requirements based 

on different cost levels, we would nevertheless finalize FIPs for 

the states in these groups of states that incorporate 

participation in a trading program that allows them to trade 

allowances with each other subject to limitations described in 

section VII of this proposal. 

By way of example and as noted above, the EPA is also 
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seeking comment on potentially basing ozone season NOx control 

requirements on the $3,400 per ton uniform cost levels. If the 

EPA were to finalize ozone season NOx control requirements based 

on this level, given the specific data informing this proposal, 

then the EPA would set North Carolina's requirements based on the 

less stringent $1,300 per ton level because, as discussed above, 

the sole receptor to which North Carolina is linked for this 

proposal is resolved at the $1,300 per ton level with a maximum 

design value of 75.6 ppb. Therefore, because the $1,300 per ton 

level fully addresses North Carolina's good neighbor obligation, 

if EPA were to determine ozone season NOx control requirements 

based on the $3,400 per ton level for the remainder of states, 

the EPA would finalize good neighbor requirements for these two 

groups of states using different uniform control stringencies. 

The EPA proposes that it would finalize FIPs for the states that 

incorporate participation in a trading program that allows them 

to trade allowances with each other subject to limitations 

described in section VII of this proposal. 

The EPA's selection of reductions for this rule is specific 

to, and appropriate for, defining near-term achievable upwind 

obligations with respect to the 2008 ozone NAAQS in states where 

a FIP is necessary. We do not intend - nor do we believe we would 

be justified in doing so in any event - that the cost-level-based 

determinations in this proposed rule impose a constraint for 

selection of cost levels in addressing transported pollution with 
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respect to future NAAQS and/or any revisions to these FIPs for 

any other future transport rules that the EPA may develop to 

address any potential remaining obligation as to the current 

NAAQS, for which different cost levels may be appropriate. 

As described above, the EPA is proposing that the NOx 

emission reductions associated with uniform control stringency 

represented by $1,300 per ton would not result in over-control at 

any of the identified non-attainment or maintenance receptors and 

it is reasonable to require such reductions from upwind states. 

The EPA requests comment on its proposal to quantify ozone 

season EGU NOx reductions to reduce interstate transport with 

respect to the 2008 ozone NAAQS using the $1,300 per ton uniform 

cost threshold. 

Note that our assessment of EGU NOx reduction potential 

shows zero reductions available in Delaware in 2017 at any 

evaluated cost threshold. At this time, because the assessment 

shows no EGU NOx reduction potential within Delaware up to 

$10,000 per ton and because Delaware does not currently 

participate in the original CSAPR NOx ozone-season allowance 

trading program, the EPA is not proposing to promulgate a FIP for 

Delaware to be included in this rule. However, as this assessment 

has only considered reductions available at EGUs by 2017, the EPA 

cannot at this time conclude that Delaware does not have 

reductions available on a longer timeframe or from other emission 

sectors. Accordingly, the EPA cannot conclude at this time that 
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Delaware does not significantly contribute to nonattainment or 

interfere with maintenance at downwind receptors to which it is 

linked. The EPA will evaluate additional reduction potential from 

Delaware in a future rulemaking to address the 2008 ozone 

standard. The EPA seeks comment on not including Delaware in the 

proposed FIPs. 

The EPA's EGU NOx reduction assessment also shows nearly 

zero reductions available in Wisconsin in 2017 at the proposed 

$1,300 per ton cost threshold. However, Wisconsin currently 

participates in the original CSAPR NOx ozone-season emissions 

trading program and Wisconsin's original CSAPR NOx ozone 

emissions budget is greater than its projected base case 

emissions. The EPA proposes to update Wisconsin's emissions 

budgets because not doing so would mean that Wisconsin, which is 

found to contribute above 1% to downwind ozone problems, could 

increase emissions above its base case level. The EPA proposes to 

determine ozone season NOx control requirements for Wisconsin to 

reduce interstate ozone transport for the 2008 ozone NAAQS based 

on the reduction potential quantified from pollution control 

measures that are cost-effective at the $1,300 per ton level. For 

Wisconsin, based on modeling for this proposal, this level is 

similar to its projected base-case level. The EPA seeks comment 

on the proposed FIP for Wisconsin. 

The EPA also requests comment as to whether the EPA should 

treat Delaware and Wisconsin in the same manner with respect to 
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their inclusion or exclusion from the ozone-season trading 

program with respect to the 2008 ozone NAAQS. For example, the 

EPA requests comment as to whether both Delaware and Wisconsin 

should be included in the ozone-season trading program with 

budgets on the reduction potential quantified from pollution 

control measures that are cost-effective at $1,300 per ton,. EPA 

also requests comment as to whether both states should instead be 

excluded from the ozone-season trading program. 

E. Quantifying State Emissions Budgets 

The proposed emissions budgets reflect remaining EGU 

emissions after upwind states achieve the emission reduction 

obligations defined in section VI of this proposal. 

In the original CSAPR proposal, the EPA set proposed 

emissions budgets by using an approach that considered monitored 

state-level heat input and modeled state-level emissions rates. 

However, for the CSAPR final rule, the EPA set budgets using only 

the modeling results from CSAPR's uniform cost assessment. For 

this rule, the EPA proposes to set emissions budgets by 

considering monitored heat input and modeled emissions rates, 

similar to the original CSAPR proposal. The EPA seeks comment on 

all aspects of quantifying state emissions budgets reflecting 

upwind obligations, including alternative metrics to heat input, 

such as generation 

The EPA proposes to quantify state emissions budgets using 

the minimum of calculated EGU emissions budgets using the state-
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level EGU NOx emission rates that correspond to the upwind state 

reductions identified above using a uniform cost threshold of 

$1,300 per ton or 2014 monitored historic emissions. 

The proposed approach for translating this EGU NOx reduction 

potential into emissions budgets is a four step process. First, 

the EPA would use the resulting 2018 state-level modeled EGU NOx 

emissions rate (lbs/mmBtu) from the IPM $1,300 per ton uniform 

cost assessment. The state-level rate is calculated as the total 

emissions from affected sources within the state, divided by the 

total heat input from these sources. Second, the EPA proposes to 

multiply this modeled state-level emissions rate by 2014 

monitored historic state-level heat input. Multiplying the 

projected state-level emissions rate by historical heat input 

yields state-specific ozone season EGU NOx emissions for 2018. 

Third, the EPA proposes to add an adjustment to account for 

differences in unit availability between the IPM 2018 run year 

and 2017, yielding state-specific ozone season EGU NOx emissions 

for 2017. Finally, the EPA then proposes EGU emissions budgets as 

the minimum of this calculated 2017 emission level or 2014 

historic monitored emissions. 

This proposed approach reflects the EGU NOx reduction 

potential described above and grounds the EPA's quantification of 

emissions budgets in historical data. The proposed EGU NOx ozone

season emissions budgets calculated using this approach can be 

found in Table VI.E-1. Tables VI.E-2 and VI.E-3 provide the EGU 
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NOx ozone-season emissions budgets reflecting EGU NOx mitigation 

available for 2017 at $500 per ton and $3,400 per ton, 

respectively. 

Table VI.E-1. Proposed EGU NOx Ozone-Season Emissions budgets, 
Reflecting EGU NOx mitigation Available for 2017 at $1,300 per 
ton 

2018 
2014 $1,300/ton 2017 

2014 Heat 
State Emission Emission 

Input(MMBtu) 
Adjustmen 

s (tons) Rate t (tons) 102 

(lbs/MMBtu 
) 

Alabama 21,075 0.049 410,477,094 0 
Arkansas 18,135 0.074 185,511,093 51 
Illinois 17,520 0.062 388,382,456 9 
Indiana 40,247 0.126 447,417,615 0 
Iowa 13,857 0.11 151,989,571 0 
Kansas 12,297 0.12 154,921,650 0 
Kentucky 33,896 0.102 380,694,315 2,169 
Louisiana 18,278 0.097 326,662,000 17 
Maryland 4,026 0.05 86,239,563 2,669 
Michigan 25,065 0.112 307,723,171 1,836 
Mississippi 10,229 0.069 172,406,970 0 
Missouri 31,235 0.086 330,006,788 1,210 
New Jersey 2,746 0.036 112,887,439 0 
New York 5,547 0.038 235,619,397 0 
North 

16,759 0.078 315,255,877 0 Carolina 
Ohio 32,181 0.073 457,251,027 0 
Oklahoma 16,215 0.144 236,715,186 154 
Pennsylvani 44,551 0.057 508,608,673 0 
a 
Tennessee 8,057 0.056 196,132,311 0 
Texas 58,492 0.079 1,474,773,21 33 

2 
Virginia 9,695 0.076 179,324,728 0 
West 

29,420 0.084 317,087,558 0 
Virginia 
Wisconsin 9,087 0.054 205,305,933 0 

102 The entire 2017 Adjustment listed is not used in calculating for Maryland 
and Oklahoma because it would push their budget above their 2014 emissions. 
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2017 EGU 
NOx Ozone-
Season 
Emissions 
budget 
(tons) 

9,979 
6,949 

12,078 
28,284 

8,351 
9,272 

21,519 
15,807 

4,026 
19,115 

5,910 
15,323 

2,015 
4,450 

12,275 

16,660 
16,215 
14,387 

5,481 
58,002 

6,818 

13,390 

5,561 
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23 State 
Region 

478,610 7,581,393,62 
7 

311,867 

Table VI.E-2. Proposed EGU NOx Ozone-Season Emissions budgets, 
Reflecting EGU NOx mitigation Available for 2017 at $500 per ton 

2018 
2017 EGU 

2014 $500/ton 2017 NOx Ozone-
2014 Heat Season 

State Emission Emission Input(MMBtu) Adjustmen Emissions 
s (tons) Rate t (tons) 103 

budget 
(lbs/MMBtu 

) 
(tons) 

Alabama 21,075 0.058 410,477,094 0 11,886 
Arkansas 18,135 0.075 185,511,093 51 7,038 
Illinois 17,520 0.062 388,382,456 23 12,144 
Indiana 40,247 0.15 447,417,615 0 33,483 
Iowa 13,857 0.113 151,989,571 0 8,614 
Kansas 12,297 0.12 154,921,650 0 9,278 
Kentucky 33,896 0.149 380,694,315 4,463 32,783 
Louisiana 18,278 0.097 326,662,000 17 15,861 
Maryland 4,026 0.05 86,239,563 2,672 4,026 
Michigan 25,065 0.131 307,723,171 1,836 22,022 
Mississippi 10,229 0.071 172,406,970 0 6,083 
Missouri 31,235 0.086 330,006,788 1,123 15,380 
New Jersey 2,746 0.036 112,887,439 0 2,016 
New York 5,547 0.039 235,619,397 0 4,607 
North 16,759 0.078 315,255,877 0 12,278 Carolina 
Ohio 32,181 0.088 457,251,027 0 20,194 
Oklahoma 16,215 0.156 236,715,186 154 16,215 
Pennsylvani 44,551 0.15 508,608,673 0 38,270 
a 
Tennessee 8,057 0.056 196,132,311 0 5,520 
Texas 58,492 0.083 1,474,773,21 0 58,492 

2 
Virginia 9,695 0.078 179,324,728 0 6,955 
West 

29,420 0.145 317,087,558 0 22,932 Virginia 
Wisconsin 9,087 0.054 205,305,933 0 5,588 
23 State 478,610 7,581,393,62 371,665 
Reqion 

103 The entire 2017 Adjustment listed is not used in calculating for Maryland, 
Oklahoma, and Texas because it would push their budget above their 2014 
emissions. 
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Table VI.E-3. Proposed EGU NOx Ozone-Season Emissions budgets, 
Reflecting EGU NOx mitigation Available for 2017 at $3,400 per 
ton 

2018 
2014 $3,400/ton 2017 2014 Heat 

State Emission Emission Input(MMBtu) Adjustmen 
s (tons) Rate t (tons) 104 

(lbs/MMBtu 
) 

Alabama 21,075 0.048 410,477,094 0 
Arkansas 18,135 0.065 185,511,093 51 
Illinois 17,520 0.062 388,382,456 0 
Indiana 40,247 0.123 447,417,615 0 
Iowa 13,857 0.107 151,989,571 0 
Kansas 12,297 0.12 154,921,650 0 
Kentucky 33,896 0.099 380,694,315 2,169 
Louisiana 18,278 0.094 326,662,000 17 
Maryland 4,026 0.05 86,239,563 2,523 
Michigan 25,065 0.108 307,723,171 1,978 
Mississippi 10,229 0.064 172,406,970 0 
Missouri 31,235 0.083 330,006,788 1,500 
New Jersey 2,746 0.036 112,887,439 0 
New York 5,547 0.037 235,619,397 0 
North 16,759 0.068 315,255,877 0 
Carolina 
Ohio 32,181 0.073 457,251,027 0 
Oklahoma 16,215 0.137 236,715,186 146 
Pennsylvani 44,551 0.056 508,608,673 0 
a 
Tennessee 8,057 0.056 196,132,311 0 
Texas 58,492 0.076 1,474,773,21 100 

2 
Virginia 9,695 0.065 179,324,728 0 
West 

29,420 0.078 317,087,558 0 
Virginia 
Wisconsin 9,087 0.054 205,305,933 0 
23 State 478,610 7,581,393,62 
Region 

7 

104 The entire 2017 Adjustment listed is not used in calculating for Maryland 
and Oklahoma because it would push their budget above their 2014 emissions. 
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2017 EGU 
NOx Ozone-
Season 
Emissions 
budget 
(tons) 

9,931 
6,101 

11,992 
27,585 

8,118 
9,259 

20,945 
15,378 

4,026 
18,624 

5,487 
15,240 

2,011 
4,391 

10,705 

16,637 
16,215 
14,358 

5,449 
55,864 

5,834 

12,367 

5,511 

302,028 
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VII. Implementation Using the Existing CSAPR NOx Ozone-Season 

Allowance Trading Program and Relationship to Other Rules 

A. Background 

This section describes implementing and enforcing the 

budgets quantified in section VI. In the 4-step CSAPR methodology 

previously described, once emission reduction potential is 

quantified into emissions budgets, the remaining step is to 

identify an approach for ensuring that such reductions occur and 

are enforceable. As discussed previously, EPA is proposing 

implement the budgets to address the 2008 ozone NAAQS using the 

existing CSAPR trading program that allows limited interstate 

trading among states participating in the ozone-season trading 

program. The EPA proposes to revise the existing budgets, 

developed to address transport as to the 1997 ozone NAAQS, where 

necessary to reflect the additional reductions that the EPA 

identified as necessary to address transport as to the 2008 

NAAQS. The EPA will implement the trading program in each 

affected state through the issuance of a FIP. 

In electing to propose to implement these near-term EGU 

reductions for the 2008 ozone standard using the existing CSAPR 

trading infrastructure, the EPA considered the many significant 

advantages of continuing to use the existing CSAPR program, 
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including the ease of transition to the new budgets, the economic 

and administrative efficiency of trading approaches, and the 

flexibility afforded to sources regarding compliance. 

The EPA also considered views expressed by some stakeholders 

that a complementary short-term (e.g., 30-day) rate-based limit 

would ensure that control measures adopted to meet the revised 

budgets continue to operate over time. Some stakeholders have 

observed, for example, that some existing SCR and SNCR units may 

not have operated in recent years because CAIR allowance prices 

are below the operating costs of the controls. The EPA notes that 

in such cases, the CAIR emissions budgets that states were 

required to meet to address significant contribution for the 1997 

NAAQS were in fact still being met. The EPA will also evaluate 

power sector behavior for 2015, the first year of CSAPR 

implementation, and provide that assessment for the final rule. 

The EPA expects that certain aspects of this proposal will 

alleviate some of these concerns. In particular, this proposal is 

aimed at establishing new, lower emissions budgets that are 

calculated based on a uniform cost that is reflective of, among 

other things, operating those controls. Furthermore, as described 

later in this notice, we are proposing adjustments to the CSAPR 

regulations that, if adopted, would address the role that the 

banked allowances may play in allowance prices. For these 

reasons, the EPA does not believe that including a short-term 

complementary rate-based limit in the proposed FIPs is necessary. 
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Nevertheless, we invite comment on the need for such an approach 

and, from commenters arguing that it is needed, we invite 

suggestions for calculating it. 

As explained in greater detail in section IV, under CAA 

sections 110 (a) (1) and 110 (a) (2), each state is required to 

submit a SIP that provides for the implementation, maintenance, 

and enforcement of each primary or secondary NAAQS. According to 

section 110 (a) (2) (D) (i) (I), the SIP for each state, regardless of 

a state's designation status for the relevant NAAQS, must 

prohibit sources or other types of emissions activity from 

emitting any air pollutant in amounts that will "contribute 

significantly to nonattainment" of the standard in a downwind 

state or "interfere with maintenance" of the standard in a 

downwind state. Section IV also explains in detail that the EPA 

is obligated to promulgate FIPs when we find that a state fails 

to submit a complete SIP or the EPA disapproves a SIP submittal. 

The EPA recognizes that several states included in this 

proposal have submitted transport SIPs to address the 2008 ozone 

standard that the EPA is reviewing, and it is possible that 

additional states may submit SIPs in the future. As explained in 

section IV above, the EPA may only finalize FIPs for states where 

FIP authority exists; that is, for states where either the EPA 

found that the state failed to submit a complete transport SIP or 

where the EPA has disapproved a transport SIP submittal for that 

state. The EPA intends to finalize these proposed FIPs together 
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in a single action and, to the greatest extent possible, the EPA 

intends to take final action on SIP submittals currently before 

the agency prior to finalizing this proposal. In the event that a 

state plans to revise its SIP or submit a SIP prior to any final 

rule, contact your regional office to alert the EPA. 

By this action, the EPA is proposing federal implementation 

plans with respect to the 2008 ozone NAAQS for each state 

potentially covered by this rule. Section VI above describes the 

EPA's approach to defining state-level EGU emissions budgets that 

represent the EGU emissions remaining after reducing that state's 

significant contribution to downwind nonattainment and/or 

interference with maintenance. The EPA is proposing to implement 

these EGU emissions budgets in the FIPs through the CSAPR EGU NOx 

ozone-season trading program. 

When the EPA finalized CSAPR in 2011 under the good neighbor 

provision of the CAA to reduce emissions of S02 and NOx from 

power plants in eastern states, the rule put in place regional 

trading programs to quickly and cost-effectively address 

pollution that affects air quality in downwind states. The EPA 

envisioned that the methodology could be used to address 

transport concerns under other existing NAAQS and future NAAQS 

revisions. See 76 FR 48211 and 48246, August 8, 2011. 

Accordingly, the EPA proposes to use the CSAPR ozone-season 

trading program and related provisions as codified under 40 CFR 

Part 97, Subpart BBBBB and section 52.38, as amended in this 
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proposal, to implement the proposed EGU NOx ozone-season 

emissions budgets for the 2008 ozone NAAQS. This program will be 

initially implemented in each state through a FIP. 

In this notice, the EPA proposes that the first control 

period for the requirements is the 2017 ozone season. A covered 

state would be required to demonstrate compliance with FIP 

requirements for each subsequent ozone season until it submits, 

and the EPA approves, a SIP or the EPA promulgates another 

federal rule replacing the FIP. 

The EPA notes that the compliance flexibility provided by 

the CSAPR NOx ozone-season trading program allows sources to 

demonstrate compliance by holding allowances and does not 

prescribe unit-specific and technology-specific NOx mitigation. 

In other words, while the EPA quantified EGU NOx reductions 

resulting from mitigation strategies such as operating or 

installing (or upgrading to) state-of-the-art combustion 

controls, no particular reduction strategy is required for any 

specific unit because the Act only requires that an upwind 

state's aggregate emissions neither significantly contribute to 

nonattainment nor interfere with maintenance of the NAAQS in a 

downwind state. 

In practice, the EGU emissions budgets that the EPA is 

proposing in this action are achievable for each of the 23 states 

through operating existing SCR and SNCR controls, installing or 

upgrading to state-of-the-art combustion controls, or shifting 
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generation to low-NOx emitting units. The EPA believes that this 

proposed rule provides sufficient lead time to implement these 

control strategies by the 2017 ozone season. For the EPA's 

assessment of the feasibility of controls for 2017, refer to 

section VI above and the EGU NOx Reduction TSD in the docket for 

this proposal. 105 

In this section of the preamble, the following topics are 

addressed: FIP requirements and key elements of the CSAPR trading 

programs; participation in the CSAPR NOx ozone-season trading 

program with a new budget; source monitoring and reporting; 

replacing the FIP with a SIP; title V permitting; and the 

relationship of this proposed rule to existing programs (NOx SIP 

Call, CSAPR trading programs, Clean Power Plan (CPP), and other 

ozone transport programs). 

B. FIP Requirements and Key Elements of the CSAPR Trading 

Programs 

The original CSAPR establishes an NOx ozone-season allowance 

trading program that allows covered sources within each state to 

trade allowances with other sources within the same trading 

group. Pursuant to the CSAPR NOx ozone-season trading program, 

sources are required to hold one allowance for each ton of NOx 

emitted during the ozone season. We propose to use that same 

regional trading program, with adjusted budgets and certain 

additional revisions described below, as the compliance remedy 

105 The EPA notes that a state can instead require non-EGO NOx emission 
reductions through a SIP, if they choose to do so. 
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for the proposed FIPs to address the 2008 ozone NAAQS. The first 

control period for this updated CSAPR NOx ozone-season trading 

program is proposed to begin with the 2017 ozone season, on May 

1, 2017. 

In this section, the EPA is proposing to use the existing 

NOx ozone-season allowance trading system that was established 

under CSAPR in 40 CFR Part 97, Subpart BBBBB, to implement the 

emission reductions identified and quantified in the FIPs for 

this action. 

1. Applicability 

In this proposed rule, the EPA would maintain the 

applicability provisions in the final CSAPR rule for the NOx 

ozone-season trading program (see 40 CFR 97.504). 

Under the general applicability provisions of the CSAPR 

final rule, a covered unit is any stationary fossil-fuel-fired 

boiler or combustion turbine serving at any time on or after 

January 1, 2005, a generator with nameplate capacity exceeding 25 

MW producing electricity for sale, with the exception of certain 

cogeneration units and solid waste incineration units (see 76 FR 

48273, August 8, 2011, for a discussion on applicability in the 

final CSAPR rule) . The EPA is not proposing any changes to this 

provision. 

2. State Budgets 

This proposal includes revisions to 40 CFR Part 97.510 to 

reflect new budgets for states covered under this proposal as 
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delineated in section VI above. This includes the NOx ozone

season trading budgets, new unit set-asides, and Indian country 

new unit set-asides for 2017 and beyond, described in further 

detail below. 

For states already covered by the original CSAPR ozone

season program, the EPA proposes to update CSAPR EGU NOx ozone

season budgets to reflect obligations to reduce interstate 

transport to address the 2008 ozone standard. For states that are 

newly brought into the CSAPR ozone-season program because 

emissions from the states significantly contribute to 

nonattainment or interfere with maintenance of the 2008 ozone 

NAAQS in a downwind state (i.e., Kansas based on information used 

to develop this proposal), the proposal includes an EGU NOx ozone

season emissions budget. For states currently in the CSAPR ozone

season trading program, but not identified as contributing to 

interstate ozone transport for the 2008 NAAQS (i.e., Georgia 

based on information used to develop this proposal), 

participation in CSAPR would continue unchanged pursuant to their 

previously-defined obligation (budget) with respect to the 1997 

ozone NAAQS. 

The EPA proposes to establish reduced or new ozone-season 

emissions budgets for the 23 eastern states affected by the 

transport rule for the 2008 ozone NAAQS. The EPA proposes to 

implement these emissions budgets by allocating allowances to 

sources in those states equal to the proposed budgets for 
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compliance starting in 2017. The EPA will establish allowance 

allocations for the existing units in each state through this 

rulemaking. Portions of the state budgets will be set aside for 

new units, and the EPA will use the existing processes set forth 

in the CSAPR regulations to annually allocate allowances to the 

new units in each state from the new unit set-asides. For states 

that are currently in the CSAPR ozone-season program, but are not 

affected under this proposed transport rule for the 2008 ozone 

NAAQS (i.e., Georgia based on information used to develop this 

proposal), the EPA will maintain the state's budget as finalized 

in the original CSAPR rulemakings. 

3. Allocations of Emission Allowances 

Pursuant to the CSAPR trading program regulations, a covered 

source is required to hold sufficient allowances to cover the 

emissions from all covered units at the source during the control 

period for the NOx ozone season. The EPA assesses compliance with 

these allowance-holding requirements at the source (i.e., 

facility) level. 

This section explains that the EPA proposes to allocate a 

state's budget to existing units and new units in that state by 

applying the same allocation approach as finalized in CSAPR, 

based on a unit's historical heat input and its maximum 

historical emissions (see 76 FR 48284, August 8, 2011). This 

section also describes allocation for Tribes, the new unit set

asides and Indian country new unit set-asides in each state, 
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allocations to units that are not operating; and the recordation 

of allowance allocations in source compliance accounts. 

A. Allocations for Existing Units 

The EPA proposes to implement each state's EGU NOx ozone-season 

emissions budget in the trading program by allocating the number 

of emission allowances to sources within that state, equivalent 

to the tonnage of that specific state budget, as shown in section 

VI. For these 23 states, the EPA would allocate allowances under 

each state's budget to covered units in that state. The portion 

of a state budget allocated to existing units in that state is 

the state budget minus the new unit set-aside and minus the 

Indian country new unit set-aside. The new unit set-asides are 

portions of each budget reserved for new units that might locate 

in each state or in Indian country in the future. For the 

existing source level allocations, see the TSD called, "Existing 

Source Level Allocations for the 2008 NOx Ozone-season Rule 

FIPs," in the docket for this rulemaking. The methodology used to 

allocate allowances to individual units in a particular state has 

no impact on that state's budget. 

For the purpose of allocations, an "existing unit" in CSAPR 

is one that commenced commercial operation prior to January 1, 

2010. For the 23 states included in this proposed rulemaking for 

the 2008 ozone NAAQS, the EPA proposes to identify an "existing 

unit" as one that commenced commercial operation prior to January 

1, 2015. EPA has updated information on affected units that have 
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commenced commercial operation prior to January 1, 2015 

(currently defined either as existing units or as new units 

pursuant to the current CSAPR regulations) that would allow these 

units to be considered existing units for purposes of allocations 

and would allow new unit set-asides to be fully reserved for any 

future new units in affected states or Indian country. The EPA is 

not proposing to change the January 1, 2010 date for states that 

remain in the original CSAPR and are not affected by the changes 

proposed here (i.e., Georgia with respect to the CSAPR NOx ozone

season allowances and all states with respect to CSAPR S02 or NOx 

annual allowances); thus, the only allowance allocations that are 

proposed to be changed in this rule for any units under any of 

the CSAPR trading programs are allocations of NOx ozone-season 

allowances from budgets that are proposed to be revised in this 

rule. 

The EPA proposes to follow the original CSAPR methodology 

for distributing, or allocating, emission allowances to existing 

units based on the unit's share of the state's heat input, 

limited by the unit's maximum historical emissions. This approach 

uses the highest three of the last five years to establish the 

heat input baseline for each unit, and constrains the unit-level 

allocations so as not to exceed the maximum historical baseline 

emissions during 2007-2014. As discussed in the original CSAPR 

final rule (see 76 FR 48288-9, August 8, 2011), the EPA finds no 

advantage or disadvantage in this approach that would penalize 
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those units that have already invested in cleaner fuels or other 

pollution reduction measures. The EPA considers this allocation 

approach to be fuel-neutral, control-neutral, transparent, based 

on reliable data, and similar to allocation methodologies 

previously used in the NOx SIP Call and Acid Rain Program. The 

EPA requests comments on following the CSAPR approach for 

existing unit allocations in states covered by this proposed rule 

as to the 2008 ozone NAAQS. 

For states that have EPA-approved abbreviated SIP revisions 

adopting a different allocation methodology for sources located 

within the state for CSAPR for the 2017 ozone season and beyond, 

those provisions would address the allocation of revised NOx 

ozone-season emissions budgets established under this rule, 

provided that the SIP revision includes not only specific 

allocations given the total state budget expected at the time of 

the SIP revision, but also a methodology for determining 

allocations from any given total state budget. For states that 

have EPA-approved full SIP revisions, the EPA proposes to use the 

EPA-approved allocation provisions of the state's SIP revision to 

allocate allowances to sources in that particular state using the 

revised emissions budget proposed to address interstate ozone 

transport for the 2008 NAAQS, again provided that the SIP 

includes not only specific allocations but a methodology for 

determining allocations from any given total state budget. 

Further, where the state regulation approved as a full or 
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abbreviated SIP revision does not contain an allocation 

methodology but the materials submitted by the state to support 

EPA's approval of that regulation as a SIP revision contain the 

state's allocation method, described in an unambiguous manner, 

the EPA seeks comment on using that state-approved methodology to 

determine the allocations of allowances to sources in the state 

under the FIPs established in this rule. These possible 

approaches could prevent a state from needing to submit another 

SIP revision to implement the same allocation provisions under 

this rule that the state has already implemented under CSAPR 

before adoption of this rule. 

For all other states, the EPA proposes to use the allocation 

method previously finalized in the final CSAPR rulemaking as 

discussed above in this section. These provisions would not 

prevent any state (one with an EPA-approved SIP revision or 

without) from submitting an alternative allocation methodology 

under the rule for later compliance years. EPA requests comment 

on this modified allocation approach for states with EPA-approved 

SIP revisions under the current rule. 

b. Allocations for New Units 

For the purpose of allocations, CSAPR identifies a "new 

unit" as one that commenced commercial operation on or after 

January 1, 2010, and provides a methodology for allocating 

emission allowances to new units from new unit set-asides in each 

state and to new units that locate in Indian country. See 76 FR 
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48290-48294 (Aug. 8, 2011), for more information. The FIPs that 

EPA is proposing will incorporate a trading program in which EPA 

is proposing to define a covered unit as a "new unit" if it 

commences commercial operation on or after January 1, 2015; if it 

becomes covered by meeting applicability criteria subsequent to 

January 1, 2015; if it relocates into a different state covered 

by this FIP; or if it was an "existing" covered unit that stopped 

operating for 2 consecutive years but resumes commercial 

operation at some point thereafter. To the extent that states 

seek approval of SIPs with different allocation provisions than 

EPA, these SIPs may seek to define new units differently. 

The EPA further proposes that its trading program will make 

allocations to each state for new units (the new unit set-aside) 

equal to a basic minimum 2 percent of the total state budget, 

plus the projected amount of emissions from planned units in that 

state (for instance, if planned units in state A are projected to 

emit 3 percent of the state's NOxozone-season emissions budget, 

then the new unit set-aside for the state would be set at 5 

percent, consisting of the basic minimum 2 percent plus an 

additional 3 percent for planned units). See 76 FR 48292. New 

units may receive allocations starting with the first year they 

are subject to the allowance-holding requirements of the rule. If 

unallocated to new units, set-asides are redistributed to 

unretired existing units before the compliance deadline. The EPA 

requests comments on following the CSAPR approach for new unit 
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allocations under this proposal. (For more detail on the CSAPR 

new unit set-aside provisions, see 40 CFR 97.511(b) and 97.512.) 

The EPA notes that applying the CSAPR approach using the 

data for this proposal results in a new-unit set-aside for New 

Jersey that is greater than 50% of the total proposed EGU NOx 

ozone-season emissions budget for the state. This result is 

influenced by the EPA's projected emissions rates for new units 

that are anticipated to come online within states. The EPA seeks 

comment on these data, which are available in the IPM 

documentation in the docket for this proposal. Further, the EPA 

seeks comment on whether additional data should be considered-for 

example, reported NOx emission rates of recently constructed new 

NGCC units in each state. 

Table VII.B-1. Proposed EGU NOx Ozone-Season New-unit Set-aside 
Amounts, Reflecting Proposed EGU Emissions Budgets (tons) 

Proposed EGU New-unit New-unit Indian 
NOx Emissions set-aside set-aside country set-
Budgets amount amount aside amount 

State (tons) (percent) (tons) (tons) 
Alabama 9,979 2% 205 
Arkansas 6,949 2% 141 
Illinois 12,078 5% 591 
Indiana 28,284 2% 565 
Iowa 8,351 5% 419 8 
Kansas 9,272 3% 281 9 
Kentucky 21,519 3% 647 
Louisiana 15,807 4% 628 16 
Maryland 4,026 12% 485 
Michigan 19,115 2% 382 19 
Mississippi 5,910 10% 590 6 
Missouri 15,323 2% 314 
New Jersey 2,015 57% 1,151 
New York 4,450 2% 93 4 
North Carolina 12,275 2% 248 12 
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Ohio 16,660 2% 337 
Oklahoma 16,215 2% 325 16 
Pennsylvania 14,387 7% 1,017 
Tennessee 5,481 2% 109 
Texas 58,002 5% 2,910 58 
Virginia 6,818 27% 1,844 
West Virginia 13,390 2% 2 68 
Wisconsin 5,561 2% 121 6 
23 State Region 311,867 13,671 154 

c. Allocations for Tribes and New Units in Indian Country 

Tribes are not required to submit tribal implementation 

plans. However, as explained in the EPA's regulations outlining 

Tribal Clean Air Act authority, the EPA is authorized to 

promulgate FIPs for Indian country as necessary or appropriate to 

protect air quality if a tribe does not submit and get EPA 

approval of a tribal implementation plan. See 40 CFR 49.11(a); 

see also 42 U.S.C. 7601 (d) (4). For this proposed ozone rule, 

there are no existing affected units in Indian country in the 

states affected by this rule. 

Under the current rule, allowances to possible future new 

units locating in Indian country are allocated by the EPA from an 

Indian country new unit set-aside established for each state with 

Indian country. (See 40 CFR 97.511(b) (2) and 97.512(b) .) Because 

states generally have no SIP authority in reservation areas of 

Indian country and other areas of Indian country over which a 

tribe or EPA has demonstrated that a tribe has jurisdiction, the 

EPA continues to allocate such allowances to sources locating in 

such areas of Indian country within a state even if the state 
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submits a SIP to replace the FIP. (40 CFR 52.38 (b) (5) (v) and (vi) 

and 52.38(b) (6) .) The EPA reserves 0.1 percent of the total state 

budget for new units in Indian country within that state (5 

percent of the basic 2 percent new unit set-aside prior to any 

increase in a state's new unit set-aside amount for planned 

units). Unallocated allowances from a state's Indian country new 

unit set-aside are returned to the state's new unit set-aside and 

allocated according to the methodology described above. The EPA 

requests comment on following the CSAPR approach for new unit 

allocations in such areas of Indian country under the transport 

rule for the 2008 ozone NAAQS. 

d. Units that do not operate and the new unit set-aside 

The EPA proposes to continue to apply for purposes of this 

rule the existing CSAPR provision under which a covered unit that 

does not operate for a period of two consecutive years will 

receive allowance allocations for a total of up to five years of 

non-operation. 40 CFR 97.511 (a) (2). Starting in the fifth year 

after the first year of non-operation, allowances allocated to 

such units will instead be allocated to the new unit set-aside 

for the state in which the non-operating unit is located. This 

approach allows the new unit set-asides to grow over time. The 

EPA requests comment on retaining this timeline for allowance 

allocation for non-operating units or changing the allowance 

allocation for non-operating units to, for instance, two years or 

three years, in which case allowances would revert to the new 
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unit set-aside in the second or third year after the first of two 

consecutive years of non-operation of a unit. 

4. Variability Limits, Assurance Levels, and Penalties 

In the original CSAPR, the EPA developed assurance 

provisions, including variability limits and assurance levels 

(with associated compliance penalties), to assure that each state 

will meet its pollution control obligations and to accommodate 

inherent year-to-year variability in state-level EGU operations. 

The original CSAPR budgets, and the updated CSAPR emissions 

budgets proposed in this notice, reflect EGU operations in an 

"average year." However, year-to-year variability in EGU 

operations occurs due to the interconnected nature of the power 

sector and from changing weather patterns, demand growth, or 

disruptions in electricity supply from other units or from the 

transmission grid. Recognizing this, the FIP includes variability 

limits, which define the amount by which state emissions may 

exceed the level of the budgets in a given year to account for 

this variability in EGU operations. A state's budget plus its 

variability limit equals a state's assurance level, which acts as 

a cap on each state's NOx emissions during a control period (that 

is, during the May-September ozone season in the case of this 

rule) . 

To establish the variability limits in the original CSAPR, 

the EPA analyzed historical state-level heat input variability as 

a proxy for emissions variability, assuming constant emission 
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rates. (See 76 FR 48265, August 8, 2011.) The variability limits 

for ozone-season NOx in the original CSAPR were calculated as 21 

percent of each state's budget, and these variability limits were 

then codified in 40 CFR 97.510 along with the state budgets. 

Applying the CSAPR approach, the EPA proposes to set new 

variability limits applying the same 21 percent figure as 

determined in the original CSAPR to this rule's budgets. The EPA 

proposes that the same 21% figure is appropriate to use because 

variability in state-level heat input across a multi-year period 

is expected to be relatively consistent around long-term trends. 

The EPA seeks comment on this approach. Table VII.B-2 shows the 

proposed EGU NOx ozone-season emissions budgets, variability 

limits, and assurance levels for each state. 

Table VII.B-2. Proposed EGU NOx Ozone-Season Emissions budgets 
Reflecting EGU NOx mitigation Available for 2017 at $1,300 per 
ton, Variability Limits, and Assurance Levels (Tons) 

EGU NOx Ozone-
Season EGU NOx Ozone-
Emissions Variabilit Season Assurance 

State budgets y Limits Levels 
Alabama 9,979 2,096 12,075 
Arkansas 6,949 1,459 8,408 
Illinois 12,078 2,536 14,614 
Indiana 28,284 5,940 34,224 
Iowa 8,351 1,754 10,105 
Kansas 9,272 1,947 11,219 
Kentucky 21,519 4,519 26,038 
Louisiana 15,807 3,319 19,126 
Maryland 4,026 845 4,871 
Michigan 19,115 4,014 23,129 
Mississippi 5,910 1,241 7,151 
Missouri 15,323 3,218 18,541 
New Jersey 2,015 423 2,438 
New York 4,450 935 5,385 
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North Carolina 12,275 2,578 14,853 
Ohio 16,660 3,499 20,159 
Oklahoma 16,215 3,405 19,620 
Pennsylvania 14,387 3,021 17,408 
Tennessee 5,481 1,151 6,632 
Texas 58,002 12,180 70,182 
Virginia 6,818 1,432 8,250 
West Virginia 13,390 2,812 16,202 
Wisconsin 5,561 1,168 6,729 
Region cap 311,867 65,493 

The assurance provisions include penalties that are 

triggered when the state emissions as a whole exceed its 

assurance level. The original CSAPR provided that a state that 

exceeds its assurance level in a given year is assessed a total 

of 3-to-1 allowance surrender on the excess tons. Each excess ton 

above the assurance level must be met with one allowance for 

normal compliance plus two additional allowances to satisfy the 

penalty. The penalty is designed to deter state-level emissions 

from exceeding assurance levels. This was referred to in the 

original CSAPR as air quality-assured trading that accounts for 

variability in the electricity sector but also ensures that the 

necessary emission reductions occur within each covered state. If 

a state does not exceed its assurance level, no penalties are 

incurred by any source. Establishing assurance levels with 

compliance penalties therefore responds to the court's holding in 

North Carolina requiring the EPA to assure that sources in each 

state were required to eliminate emissions that significantly 

contribute to nonattainment and interfere with maintenance of the 
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NAAQS in another state . 106 

To assess the penalty under the assurance provisions, the 

EPA evaluates whether any state's total EGU emissions in a 

control period exceeded the state's assurance level, and if so, 

the EPA then determines which owners and operators of units in 

the state will be subject to an allowance surrender requirement 

based on each source's emissions as compared to its unit-level 

assurance level. Since a single designated representative (DR) 

often represents multiple sources, the EPA evaluates which groups 

of units at the common DR level had emissions exceeding the 

respective common DR's share of the state assurance level, 

regardless of whether the individual source had enough allowances 

to cover its emissions during the control period. This provision 

is triggered only if two criteria are met: (1) the group of 

sources and units with a common DR are located in a state where 

the total state EGU emissions for a control period exceed the 

state assurance level; and (2) that group with the common DR had 

emissions exceeding the respective DR's share of the state 

assurance level. 

For more information on the CSAPR assurance provisions see 

76 FR 48294 (August 8, 2011). 

5. Implementation Approaches for Transitioning the Existing 

CSAPR NOx Ozone-season Program to Address Transport for a Newer 

NAAQS 

106 531 F.3d at 908. 
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Consistent with the original CSAPR approach, EPA proposes 

that in this updated rulemaking, EGUs would be able to trade NOx 

ozone-season emission allowances among units within the state and 

across state boundaries, with emissions and use of allowances 

limited by the assurance provisions. The following sections 

describe approaches to transition the existing CSAPR program 

designed for the 1997 ozone NAAQS to address interstate ozone 

transport for the 2008 ozone NAAQS. 

A primary focus of this section is the extent to which 

allowances created to address interstate transport with respect 

to the 1997 ozone NAAQS, reflecting emissions budgets at $500 per 

ton, are fungible with allowances created under this proposal to 

address interstate transport for the 2008 ozone NAAQS, reflecting 

emissions budgets at $1,300 per ton. The EPA proposes that these 

implementation tools are not presumptively equivalent, given that 

they were developed to address ozone transport under different 

NAAQS and using different cost thresholds. However, as further 

discussed below, the EPA is proposing approaches under which 

allowances allocated under budgets established to address the 

1997 NAAQS could be used for compliance for addressing interstate 

transport for the 2008 NAAQS, subject to specific limitations. 

The EPA is also taking comment on several other approaches for 

addressing the transition from a program in which all budgets 

were established based on an integrated analysis using a single 

control cost threshold to address the 1997 NAAQS to a program 
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with a mix of budgets established in independent analyses using 

different control cost thresholds, in some cases to address the 

1997 NAAQS and in other cases to address the 2008 NAAQS. 

a. Use of CSAPR Ozone-season Trading Program Bank in the 

Transport Rule for the 2008 Ozone NAAQS Trading Program 

Since CSAPR was promulgated in 2011, the U.S. electric 

sector has undergone considerable transformation primarily due to 

economic and market forces precipitated by the natural gas boom. 

For example, Henry Hub natural gas prices reached below $2.00 per 

million BTU in 2012 and were in the $2.00-$3.00 range for most of 

2012. These prices are below the level initially anticipated 

when establishing the phase 1 and 2 budgets, and have made the 

operation of lower emitting units more competitive, putting more 

downward pressure on emissions. There has also been turnover in 

the power generation fleet as newer, lower emitting sources 

replace older, higher emitting sources, putting further downward 

pressure on emissions. Approximately 28.5 GW of coal units 

retired from the fleet between 2012 and June of 2015. In 

addition, demand growth has slowed; a majority of U.S. states 

have implemented renewable portfolio standards and other energy 

efficiency programs; and high-efficiency building designs, 

residential energy conservation, roof-top solar, and other forms 

of distributed generation have grown. In combination, these 

factors have significantly reduced EGU NOx emissions between 2012 

and 2015. 
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As a result of protracted litigation, CSAPR implementation 

was delayed by three years, from 2012 to 2015. Due to this delay, 

combined with the market forces and changes that took place 

during that timeframe, expectations are that total banked 

allowances for the CSAPR ozone-season trading program could be in 

excess of 210,000 tons by the start of the 2017 ozone-season 

compliance period, which is more than twice the emission 

reduction potential estimated at the $1,300 per ton control level 

described in section VI above. This number was estimated by 

comparing recent measured emission levels to the original CSAPR 

NOx ozone-season phase 1 emissions budgets, assuming EGU 

emissions in CSAPR NOx ozone-season states for 2015 and 2016 

would continue at 2014 levels. 107 

The use of allowance banks generally provide a glide path 

for sources required to meet more stringent emission limits in 

later years and accommodate year-to-year variability in 

operation. However, allowing unrestricted use of the large number 

of banked allowances for compliance with this new rule could 

result in regional 2017 ozone season NOx emissions that exceed 

the collective state budgets quantified in this rule to address 

transported air pollution with respect to the 2008 ozone 

standard. While the assurance provisions included in CSAPR do 

limit the ultimate amount of pollution that may occur in these 

107 This data analysis relies on 40 CFR Part 75 emissions reporting data as 
available in EPA Air Markets Program Data available at 
http://ampd.epa.gov/ampd/ 
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states in 2017 (i.e., no matter how large an allowance bank may 

exist, only a portion of that bank may be used in a state in any 

given year without exceeding the assurance levels and incurring 

penalties), unrestricted use of the bank in this situation could 

allow emissions to exceed the state budgets, up to the assurance 

level, year after year. 

As described in CSAPR, the flexibility provided by the 

assurance provisions is not designed to be used repeatedly, year 

after year. Rather, the use of banked allowances is intended to 

be limited by binding emissions budgets such that drawing down 

the bank in one year is only possible because of actions taken to 

build up the bank in a previous year. Moreover, a relatively 

large allowance bank that enables emissions budgets to be 

exceeded year after year may encourage sources to postpone 

emission reductions that would be more timely in the 2017 

timeframe in order to align reductions with the downwind area 

attainment dates for the 2008 ozone NAAQS. 

The EPA is proposing and taking comment on a range of 

options for how to treat the use of banked 2015 and 2016 CSAPR 

NOx ozone-season allowances by units in the 23 states with new or 

updated budgets in this proposal. The use of banked allowances by 

states that are not included in the proposed FIPs to address 

ozone transport under the 2008 NAAQS (i.e., Georgia for CSAPR NOx 

ozone-season program and all states for CSAPR S02 and NOx annual 

programs) would not be affected by these options. 
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The EPA is proposing that allowances issued for compliance 

in 2015 and 2016 under CSAPR may be used for compliance under the 

updated CSAPR from 2017 forward in order to smooth implementation 

in the first few years under the new budgets. However, the EPA is 

proposing to impose certain limits on the use of these banked 

allowances starting in 2017. Specifically, the EPA is proposing 

that sources in the 23 states with new or updated budgets in this 

proposal may use all of their banked allowances, but at a tonnage 

authorization level significantly lower than one ton per 

allowance. This would be realized through a surrender ratio 

greater than one pre-2017 allowances (vintage 2015 or 2016) to 

cover one ton of NOx emitted in 2017 and each year thereafter. 

The surrender ratio, such as four-for-one or two-for-one, would 

require more than one pre-2017 banked allowance to be used for 

each ton of ozone season NOx emitted in 2017 and beyond. This 

would have the dual effect of carrying over the banked allowances 

into the new program to promote program continuity, while also 

recognizing the environmental objectives of the updated ozone 

NAAQS for 2008 and the corresponding new state emission budgets 

designed to help move air quality towards compliance with that 

NAAQS standard. A surrender ratio would respect the flexibility 

of sources to operate at their assurance levels in the program's 

early years, but would reduce the ability for the collective EGU 

fleet to repeatedly exceed the emissions budget year after year. 

Finally, EPA believes a surrender ratio is appropriate as it 
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reflects the fact that tighter budgets will put upward pressure 

on allowance value in the future. Therefore, fewer allowances 

will be needed to reach the same value of a current allowance 

holding, making a surrender ratio a natural complement to 

carrying over the value of the banked allowances in a program 

where more stringent emission budgets are replacing less 

stringent emission budgets. 

EPA is proposing a surrender ratio greater than one-for-one, 

such as four-for-one or two-for-one. For analytic purposes in 

this rulemaking, it reflects the four-for-one surrender ratio to 

illustrate one potential surrender ratio. However, in the final 

rule, EPA would update this assumption to reflect the surrender 

ratio finalized. 

This ratio of four or two banked allowances to one ton of 

emissions is derived from the ratio of the anticipated allowance 

bank in 2017 (approximately 210,000 allowances) to the ozone 

season variability limit (i.e., the difference between the sum of 

the emissions budgets for all 23 states and the sum of the 

assurance levels for all 23 states; approximately 60,000 tons) or 

the ozone season variability limit multiplied by two (120,000 

tons), rounded to the nearest whole number. The EPA identified 

this approach to limit the emissions impact of using banked 

allowances to the magnitude of all states emitting up to their 

assurance levels for one or two years. The variability limit 

respects the upper bound variation in emissions and load EPA 
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would expect in any given year. Thus, the carryover of banked 

allowances equal to one or two years' worth of variability limits 

provides the affected fleet with the ability to accommodate 

potential variation from the mean in its load and emission 

patterns in the first years of the program, while balancing the 

need to ensure that emissions are reduced, on average, to the 

level of the budgets and within the assurance levels in 

subsequent years. 

The EPA believes that a surrender ratio approach provides a 

means for the existing CSAPR EGU NOx ozone-season allowances to 

retain some value, while appropriately mitigating the potential 

adverse impact of the allowance bank on the emission-reducing 

actions needed from affected units in states with obligations to 

address interstate transport for the 2008 ozone NAAQS. The EPA 

seeks comment on a surrender ratio approach and on the use of a 

ratio, such as four-for-one or two-for-one, and whether an 

alternative ratio would be appropriate. 

The EPA is also soliciting comment on another approach that 

we believe could achieve these same goals (i.e., valuing the 

anticipated CSAPR allowance bank while promoting near-term 

emission reductions). Under this alternative approach, the EPA 

would issue fewer allowances than the tons quantified in state 

budgets for the 23 states affected by this rulemaking in the 

first three years of program implementation (i.e. 2017, 2018, and 

2019). This approach recognizes that 2015 and 2016 allowances are 
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available to sources for compliance and would allow use of those 

banked CSAPR NOx ozone allowances at a one-to-one turn-in ratio 

(i.e., one allowance is surrendered for one ton of emissions). 

By reducing overall allocations for a period of time, the impact 

of states using those banked allowances on emission levels would 

be mitigated. 

The EPA seeks comment on what percentage (below 100 percent) 

of allowances to issue, and over what number of years, under this 

alternative approach. As a specific example, the EPA seeks 

comment on implementing this approach in a manner such that the 

EPA would issue allowances to sources within each of the 23 

states with updated budgets under this proposal at a level of 85 

percent of the proposed emissions budgets for the first three 

years that the new budgets are effective. Using the proposed EGU 

NOx ozone-season emissions budget of 9,979 tons for Alabama as an 

example, this would mean issuing approximately 8,482 allowances 

for each of the 2017 through 2019 (inclusive) control periods 

(and the full budget for each subsequent control period) . 

Applying this approach to all 23 states with updated budgets 

under this proposal (which sum to 312,824 allowances) would mean 

that EPA would issue approximately 266,900 allowances across 

those states in each of the 2017, 2018, and 2019 control periods. 

EGUs in those states would be able to use allowances from the 

anticipated 210,000 allowance bank in addition to allowances 

issued for these years in order to comply with the updated CSAPR 
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emission requirements. Allocating approximately 266,900 

allowances for the first three years of the updated requirements 

would, based on current estimates, result in approximately 47,000 

banked allowances used for compliance each year. This would leave 

approximately 70,000 banked allowances, which is roughly 

equivalent to the regional variability limit (i.e., the 

difference between the states' collective emissions budgets and 

their collective assurance levels). As under the illustrative 

four-for-one surrender ratio option, the remaining amount of 

banked allowances that would remain after using this initial 

reduced allocation is approximately the amount of banked 

allowances that would allow all states to emit up to their 

assurance levels for one year. 

The EPA also seeks comment on what other percentages of the 

budget and time-frames could be appropriately used to implement 

this alternative approach. As in the specific example above, the 

EPA would seek a combination of time and recordation percentage 

such that the ultimate influence of the anticipated allowance 

bank is limited to approximately the regional variability limit 

(i.e., the difference between the collective emissions budgets 

and the collective assurance levels). 

Under either approach, the EPA would conduct unit-level 

allowance allocations in the same manner as described above, such 

that each unit's share of its state's total allowances issued is 

determined by that allocation approach whether the EPA issues 
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allowances in the full amount of the state budget with a 

surrender ratio for banked allowances or in a lesser amount to 

address the potential effect of the allowance bank (as 

entertained in this alternative on which we are inviting 

comment). In other words, the effect of this alternative approach 

would be to reduce unit-level allowance allocations in those 

years in a proportional manner (e.g., all unit-level allowance 

allocations would decrease by the same percentage as the 

reduction in total allowances issued below that state's budget) 

Additionally, the EPA is soliciting comment on less and more 

restrictive approaches to address use of the CSAPR EGU NOx ozone 

allowance bank. Specifically, the EPA seeks comment on: (1) 

allowing banked 2015 and 2016 CSAPR NOx ozone allowances to be 

used for compliance with the proposed budgets for the 2008 ozone 

NAAQS starting in 2017 at a 1-to-1 ratio, or (2) completely 

disallowing the use of banked 2015 and 2016 CSAPR NOx ozone 

allowances for compliance with the proposed budgets for the 2008 

ozone NAAQS starting in 2017. The EPA is also soliciting comment 

on whether and how the assurance provision penalty might be 

increased, in conjunction with any of the above approaches, to 

address the relationship of the allowance bank to emissions 

occurring under this revised program from 2017 onward. 

B. Use of CSAPR NOx Ozone-season Allowances from States 

Addressing the 1997 Ozone NAAQS for Compliance ~n 

States Addressing the 2008 Ozone NAAQS 
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Consistent with the original CSAPR, EGUs covered by the 

seasonal NOx budget trading program that will be incorporated 

into these proposed FIPs are able to trade NOx ozone-season 

emission allowances among units within the state and across state 

boundaries, with emissions and the use of allowances limited by 

the assurance provisions. 

The EPA is considering how to transition allowance trading 

between the group of states that are in the CSAPR NOx ozone

season program with respect to the 1997 ozone NAAQS but will not 

have updated emissions budgets proposed in this action (e.g., 

Georgia based on this proposal) and the group of states for which 

the EPA is proposing to establish new or lower budgets to address 

the 2008 ozone NAAQS in this action. 

The EPA believes that, where appropriate and feasible, 

continuity of programs is important, particularly for market

based and other power sector regulations, as this sector makes 

long-term investment and operational decisions. However, CSAPR 

allowances issued under budgets established to address the 1997 

ozone NAAQS using a $500 per ton cost threshold in one state may 

not be appropriately valued to reduce interstate ozone transport 

in another state for the 2008 NAAQS under this proposal where 

budgets are being established using a $1,300 per ton cost 

threshold. In the original CSAPR rulemaking, the EPA discussed 

the concern that allowing unrestricted trading between groups of 

states whose budgets were established using different cost 
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thresholds would impact whether the necessary emission reductions 

would be achieved within each state. 108 The assurance provisions 

used in CSAPR provide some assurance that emission reductions 

will occur within each state, but in the CSAPR rulemaking the EPA 

acknowledged concerns that the assurance provisions alone may not 

be sufficient. Consistent with those previously acknowledged 

concerns, the EPA is proposing in this rule not to allow these 

two groups of states to trade without some additional assurances 

that the emission reductions will be appropriately achieved 

within each state. 

However, because of the relatively small size of the group 

of states with budgets set using the $500 per ton cost threshold, 

the EPA is not proposing to prohibit altogether trading between 

the two groups in this instance. The EPA does not expect that a 

single state (i.e., Georgia) would drastically influence emission 

reductions in the other 23 states covered by this proposed rule. 

EPA is instead proposing to permit trading between the two groups 

of ozone states subject to certain restrictions on trading. In 

particular, the EPA is proposing to require that sources in 

states addressing the 2008 ozone NAAQS under this proposal may 

use allowances issued in states only addressing the 1997 ozone 

NAAQS via the CSAPR trading programs (e.g., Georgia) at a rate of 

2.5 allowances for each ton of NOx emitted. The EPA proposes a 

ratio of 2.5-to-1 in order to align with the ratio of the cost of 

108 76 FR at 48263-64. 
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ozone season EGU NOx reduction promulgated in the original CSAPR 

(i.e., $500 per ton) to the cost proposed for this rule (i.e., 

$1,300 per ton). The EPA proposes this restriction as sufficient, 

in conjunction with the assurance provisions, to protect the 

needed reductions in the 23 states addressing interstate 

transport for the 2008 ozone NAAQS. The EPA requests comments on 

this approach. The EPA also seeks comment on using a different 

ratio than 2.5-to-1, and on using the same ratio as the ratio for 

the use of banked allowances, whether that ratio is 4-to-1 as 

proposed or a different ratio. 

The EPA is also seeking comment on allowing trading without 

distinction between the particular NAAQS (1997 ozone NAAQS or 

2008 ozone NAAQS) for which an upwind state has obligations to 

reduce transported pollution, and subject only to the constraints 

of the CSAPR assurance provisions with no additional 

restrictions. The EPA is soliciting comment on whether and how 

the assurance provision penalty might be increased in conjunction 

with this approach. 

Alternatively, the EPA is seeking comment on separating 

compliance between groups of upwind states under each NAAQS, 

whereby the use of NOx ozone-season emission allowances from one 

group (e.g., sources in states only covered for the 1997 ozone 

NAAQS) would be disallowed for compliance use by units in the 

other group (e.g., sources in states covered for the 2008 ozone 

NAAQS), similar to the existing separation between the CSAPR S02 
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Group 1 and CSAPR S02 Group 2 programs. 

C. Use of CSAPR NOx Ozone-season Allowances between States 

with Different Control Stringencies Addressing the 2008 

Ozone NAAQS 

As discussed in Section VI of this proposal, the EPA notes 

that the evaluation of EGU NOx requirements for the final rule 

could show one or more states fully addressing their good 

neighbor obligation based on ozone season NOx control 

requirements represented by one cost level while one or more 

other states have ozone season NOx control requirements based on 

a more stringent cost level. In this situation, the EPA proposes 

that it would quantify requirements for these different groups of 

states based on different uniform control stringencies. However, 

CSAPR allowances issued under budgets established using a one 

cost threshold (e.g., $1,300 per ton) in one state may not be 

appropriately valued to reduce interstate ozone transport in 

another state where budgets might be established using different 

cost threshold (e.g., $3,400 per ton). Consistent with the 

previous discussion (regarding allowances issued in states 

continuing to address the 1997 ozone NAAQS under budgets 

established using $500 per ton threshold), the EPA is proposing 

to permit trading between these groups of states subject to 

certain restrictions on trading. In particular, the EPA is 

proposing to require that sources in states with emissions 

budgets established using the more stringent cost thresholds 

184 

ED_000738_00002686-00184 



(e.g., $3,400 per ton) may use allowances issued in states with 

emissions budgets established using the less stringent cost 

thresholds (e.g., $1,300 per ton) at a rate of allowances for 

each ton of NOx emitted based on the ratio of these cost 

thresholds. For example, states with emissions budgets 

established using $3,400 per ton could use allowances at a rate 

of approximately 2.5-to-1 in order to align with the ratio of the 

relevant cost thresholds. The EPA requests comments on allowing 

the states to trade with the proposed restrictions on the use of 

allowances by sources in states controlled using the more 

stringent cost threshold. 

The EPA is also seeking comment on allowing trading without 

distinction between the particular cost thresholds for which an 

upwind state has obligations to reduce transported pollution, and 

subject only to the constraints of the CSAPR assurance provisions 

with no additional restrictions. The EPA is also soliciting 

comment on whether and how the assurance provision penalty might 

be increased in conjunction with this approach. 

Alternatively, the EPA is seeking comment on separating 

compliance between groups of upwind states under each cost 

threshold, whereby the use of NOx ozone-season emission 

allowances from one group (e.g., sources in states with 

allowances issued using the more stringent cost threshold) would 

be disallowed for compliance use by units in the other group, 

similar to the existing separation between the CSAPR S02 Group 1 
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and CSAPR S02 Group 2 programs. 

D. Summary of Proposed Allowance Surrender Ratios 

As discussed in sections a. and b. above, the EPA proposes 

that in this updated rulemaking, EGUs would be able to trade NOx 

ozone-season emission allowances among units within the state and 

across state boundaries, with emissions and use of allowances 

limited by the assurance provisions. However, the EPA is 

proposing to impose certain additional limits on the use of 

allowances starting in 2017 for EGUs in the 23 states with 

updated budgets in this proposal. Table VII-2 summarizes the 

limits on the proposed use for CSAPR NOx ozone-season 

allowances. 109 

Table VII.B-2. Proposed Use of CSAPR NOx Ozone-Season Allowances 
for 2015, 2016, 2017, and Later Allowance Vintages (Tons) 

Compliance Period and Unit Location of 
Allowance Use 
Used for 2015 Used for 2017 Used for 2017 
or 2016 or later or later 
Compliance - compliance - compliance 
any state unit in states states with 

with updated original 
budget for 2008 CSAPR 
ozone NAAQS emissions 

109 In the regulatory text revlslons for this proposal, the proposed 
limits discussed here are described in terms of the "tonnage 
equivalent" of an allowance. In the case of 2015 or 2016 vintage 
allowances used for compliance in a control period in 2017 or later, 
where 4 allowances would be needed for each ton of emissions, each 
such allowance would have a tonnage equivalent of 0.25 tons per 
allowance (1/4 = 0.25). In the case of 2017 or later allowances from a 
state with an original CSAPR budget used for compliance by a unit in a 
state with an updated budget based on the 2008 ozone NAAQS, where 2.5 
allowances would be needed for each ton of emissions, each such 
allowance would have a tonnage equivalent of 0.40 tons per allowance 
(1/2.5 = 0.40). In a case where one allowance is needed for each ton 
of emissions, such allowances would have a tonnage equivalent of one 
ton per allowance. See proposed 40 CFR 97.524(f) in the regulatory 
text for this proposal. 
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budget 
Vin 2015 or 2016 1 for 1 4 for 1 1 for 1 
tag vintage - any 
e state 
Yea 2017 or later Not Applicable 1 for 1 1 for 1 
r vintage -

and states with 
Sta updated budget 
te for 2008 ozone 
of NAAQS 
All 2017 or later Not Applicable 2.5 for 1 1 for 1 
ow a vintage -

nee states with 
Iss original CSAPR 
uan emissions 
ce budget 

6. Compliance Deadlines 

As discussed above at sections II.A., III.B., and IV.A., the 

proposed rule would require NOx reductions from sources starting 

May 1, 2017, to ensure that reductions are made as expeditiously 

as practicable to assist downwind states' attainment and 

maintenance of the 2008 ozone NAAQS. The compliance deadline is 

coordinated with the attainment deadline for the relevant NAAQS 

and, as discussed above, the rule includes provisions to assure 

that all necessary reductions occur at sources within each 

individual state. 

In section VI above, the EPA explains that this is an 

adequate and reasonable time for sources to plan for compliance 

and operate necessary controls. 

For states for which EPA has already established a FIP 

requiring their units to participate in the CSAPR NOx ozone-

season trading program because of transport obligations under the 
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1997 ozone NAAQS, no CFR changes are necessary to accommodate 

this compliance deadline. The EPA proposes to amend the 

regulatory text in 40 CFR section 97.506(c) (3) to reflect the 

2017 start of compliance obligations for units in states that 

were not previously subject to the CSAPR NOx ozone-season trading 

program (e.g., Kansas). The EPA also proposes to amend various 

FIP provisions in 40 CFR Part 52 to indicate the start and end of 

compliance obligations under the FIPs for sources in states added 

to the trading program under this rule (e.g., Kansas) or removed 

from the trading program in response to the D.C. Circuit's remand 

of certain NOx ozone-season emissions budgets (e.g., Florida and 

South Carolina) . These revisions are shown in the proposed 

regulatory text at the end of this preamble. 

7. Monitoring and Reporting and the Allowance Management System 

Monitoring and reporting in accordance with the provisions 

of 40 CFR Part 75 are required for all units subject to the CSAPR 

NOx ozone-season trading programs and would also be required for 

all units covered under the proposed transport rule for the 2008 

ozone NAAQS requirements. The EPA proposes that the monitoring 

certification deadline by which monitors are installed and 

certified for compliance use generally would be May 1, 2017, the 

beginning of the first compliance period proposed in this rule, 

with potentially later deadlines for units that commence 

commercial operation after July 1, 2016. Similarly, the EPA 

proposes that the first calendar quarter in which quarterly 
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emission reporting is required would generally be the quarter 

including May 1, 2017. These deadlines are analogous to the 

current deadlines under CSAPR but are delayed by two years to 

reflect the fact that this rule's initial implementation year 

would be two years later than the existing CSAPR programs' 

initial implementation year. 

Under Part 75, a unit has several options for monitoring and 

reporting, namely the use of a CEMS; an excepted monitoring 

methodology based in part on fuel flow metering for certain gas

or oil-fired peaking units; low-mass emissions monitoring for 

certain non-coal-fired, low emitting units; or an alternative 

monitoring system approved by the Administrator through a 

petition process. In addition, sources can submit petitions to 

the Administrator for alternatives to specific CSAPR and Part 75 

monitoring, recordkeeping, and reporting requirements. Each CEMS 

must undergo rigorous initial certification testing and periodic 

quality assurance testing thereafter, including the use of 

relative accuracy test audits (RATAs) and 24-hour calibrations. 

In addition, when a monitoring system is not operating properly, 

standard substitute data procedures are applied and result in a 

conservative estimate of emissions for the period involved. 

Further, Part 75 requires electronic submission of a 

quarterly emissions report to the Administrator, and in a format 

prescribed by the Administrator. The report would contain all of 

the data required concerning ozone season NOx emissions. 
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Units currently subject to CSAPR NOx ozone-season or CSAPR 

NOx annual trading program requirements monitor and report NOx 

emissions in accordance with Part 75, so most sources would not 

have to make any changes to monitoring and reporting practices. 

In fact, only units in Kansas currently subject to the CSAPR NOx 

annual trading program but not the CSAPR NOx ozone-season trading 

program would need to start newly reporting ozone season NOx mass 

emissions. These emissions are already measured under the annual 

program, so the change would be a minor reporting modification. 

Units in the following states monitor and report NOx emissions 

under the CSAPR NOx ozone-season trading program and would 

continue to do so without change under the CSAPR ozone update for 

the 2008 NAAQS: Alabama, Arkansas, Illinois, Indiana, Iowa, 

Kentucky, Louisiana, Maryland, Michigan, Mississippi, Missouri, 

New Jersey, New York, North Carolina, Ohio, Oklahoma, 

Pennsylvania, Tennessee, Texas, Virginia, West Virginia, and 

Wisconsin. 

8. Recordation of Allowances 

The EPA proposes to update the deadlines by which EPA would 

record allowances for the CSAPR NOx ozone-season trading program 

for the compliance periods in the years from 2017 through 2022. 

The proposed new dates would amend the recordation deadlines in 

40 CFR 97.521 as shown in the proposed regulatory text amendments 

at the end of this proposal. The existing recordation provisions 

require EPA to record either FIP-based (i.e., governed by part 
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97) or SIP-based allocations for 2017 and 2018 by July 1, 2016. 

The EPA proposes to delay this deadline to December 1, 2016. The 

extension would allow EPA to finalize any changes to the state 

budgets for the 2017 compliance period before recording 2017 

allowances. This would prevent the need to take back allowances 

that were recorded under existing budgets in cases where state 

budgets are reduced. The extended deadline would still allow 

allocations to be recorded five months prior to the start of the 

2017 compliance period, giving affected units time to make 

compliance plans. Compliance true-up for the 2017 ozone season 

occurs after December 1, 2017, so affected sources would have 

more than a year from the extended recordation deadline to ensure 

they hold enough allowances for 2017 ozone season compliance. The 

EPA is taking comment on this new deadline for 2017 and 2018 

allowance allocation recordation. The EPA is also taking comment 

on whether the provision to delay 2017 and 2018 allocation 

recordation should be finalized ahead of final action on this 

full proposal if this proposal is not finalized before July 1, 

2016. 

The EPA is also proposing to extend the existing deadlines 

for recording CSAPR NOx ozone-season allowances for the 2019 and 

2020 compliance periods and for the 2021 and 2022 compliance 

periods each by one year, to July 1, 2018, and July 1, 2019, 

respectively. The purpose of these proposed deadline extensions 

is to provide time for states to submit SIP revisions to modify 
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or replace the FIPs proposed in this rule on schedules comparable 

to the schedules for the SIP revision options that the states 

have under the current CSAPR regulations. The EPA seeks comment 

on extending these recordation deadlines as discussed. 

C. Submitting a SIP 

As noted earlier in this section VIII, states may replace 

the FIP with a SIP at any time if approved by the EPA. 

"Abbreviated" and "full" SIP options continue to be available. An 

"abbreviated SIP" allows a state to submit a SIP that would 

modify allocation provisions in the NOx budget trading program 

that is incorporated into FIP to allow the state to substitute 

its own allocation provisions. A second approach, referred to as 

a full SIP, allows a state to adopt a trading program meeting 

certain requirements that would allow sources in the state to 

continue to use the EPA-administered trading program through an 

approved SIP, rather than a FIP. In addition, as under CSAPR, EPA 

proposes to provide states with an opportunity to adopt state

determined allowance allocations for existing units for the 

second compliance period under this rule - in this case, the 2018 

compliance period - through streamlined SIP revisions. See 76 FR 

48326-48332 for additional discussion on full and abbreviated SIP 

options and 40 CFR 52.38(b) 

1. 2018 SIP Option 

As under CSAPR, the EPA proposes to allow a state to submit 
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a SIP revision establishing allowance allocations for existing 

units for the second year of the new requirements, 2018, to 

replace the FIP-based allocations. The process would be the same 

as under the current rule with deadlines shifted roughly 2 years 

-i.e., a state would submit a letter to EPA by November 15, 2016 

indicating its intent to submit a complete SIP revision by April 

1, 2017. The SIP would provide in an EPA-prescribed format a list 

of existing units and their allocations for the 2018 control 

period. If a state does not submit a letter of intent to submit a 

SIP revision, FIP allocations would be recorded by December 1, 

2016. If a state submits a timely letter of intent but fails to 

submit a SIP revision, FIP allocations would be recorded by April 

1, 2017. If a state submits a timely letter of intent followed by 

a timely SIP revision that is approved, the approved SIP 

allocations would be recorded by October 1, 2017. 

2. 2019 and Beyond SIP Option 

For the 2019 control period and later, EPA proposes that the 

SIP submittal deadline be delayed one year, until December 1, 

2017, from the current deadline. The deadline to then submit 

state allocations for 2019 and 2020 would be June 1, 2018 and the 

deadline to record those allocations would be July 1, 2018. Under 

the proposed new deadlines, a state could submit a SIP revision 

for 2021 and beyond control periods by December 1, 2018, with 

state allocations due June 1, 2019, and allocation recordation by 

July 1, 2019. For 2019 control period and later, SIPs can be full 
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or abbreviated SIPs. An allocation methodology approved in an 

abbreviated SIP submitted for 2017 under the existing CSAPR 

regulations could also apply under the proposed new rule in 2017 

and 2018. See above and 76 FR 48326-48332 for additional 

discussion on full and abbreviated SIP options and 40 CFR 

52.38(b). 

3. SIP Revisions that Do Not Use the CSAPR Trading Program 

For a transport SIP revision that does not use the CSAPR NOx 

ozone-season trading program, EPA would evaluate the transport 

SIP based on the particular control strategies selected and 

whether the strategies as a whole provide adequate and 

enforceable provisions ensuring that the emission reductions will 

be achieved. The SIP revision at a minimum should include the 

following general elements: (1) a comprehensive baseline 2017 

statewide NOx emission inventory (which includes growth and 

existing control requirements), which should be consistent with 

the 2017 emission inventory the EPA would use when finalizing 

this rulemaking to calculate the required state budget; (2) a 

list and description of control measures to satisfy the state 

emission reduction obligation and a demonstration showing when 

each measure would be in place to meet the 2017 compliance date; 

(3) fully-adopted state rules providing for such NOx controls 

during the ozone season; (4) for EGUs greater than 25 MWe and 

large boilers and combustion turbines with a rated heat input 

capacity of 250 mmBtu per hour or greater, Part 75 monitoring, 
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and for other units, monitoring and reporting procedures 

sufficient to demonstrate that sources are complying with the 

SIP; and (5) a projected inventory demonstrating that state 

measures along with federal measures will achieve the necessary 

emission reductions in time to meet the 2017 compliance 

deadline. 110 The SIPs must meet the requirements for public 

hearing, be adopted by the appropriate board or authority, and 

establish by a practically enforceable regulation or permit a 

schedule and date for each affected source or source category to 

achieve compliance. Once the state has made a SIP submission, the 

EPA will evaluate the submission(s) for completeness. The EPA's 

criteria for determining completeness of a SIP submission are 

codified at 40 CFR part 51 appendix V. 

For further information on replacing a FIP with a SIP, see 

the discussion in the final CSAPR rulemaking (76 FR 48326, August 

8, 2011). The EPA requests comment on what types of additional 

information and guidance would be helpful and stands ready to 

assist states in SIP development. 

4. Submitting a SIP to Participate in CSAPR for States Not 

Included in this Proposal 

The EPA believes that there could be circumstances where a 

state that is not obligated to reduce NOx emissions in order to 

eliminate significant contribution to nonattainment or 

interference with maintenance of ozone standards in another state 

110 The EPA notes that the SIP is not required to include modeling. 
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(such as Florida or South Carolina for purposes of this proposal) 

may wish to participate in the NOx ozone-season trading program 

in order to serve a different regulatory purpose. For example, 

the state may have a pending request for redesignation of an area 

to attainment that relies on participation in the trading program 

as part of the state's demonstration that emissions will not 

exceed certain levels, or the state may wish to rely on 

participation in the trading program for purposes of a SIP 

revision to satisfy certain obligations under the Regional Haze 

Rule. The EPA seeks comment on whether the EPA should revise the 

CSAPR regulations to allow the EPA to approve a SIP revision in 

which a state seeks to participate in the NOx ozone-season 

trading program for a purpose other than addressing ozone 

transport obligations. 

Further, the EPA seeks comment on the conditions that should 

apply to any such approval in order to ensure that the state's 

participation is consistent with the trading program's ability to 

achieve the program's objectives with respect to interstate 

transport of ozone pollution. The EPA believes that the primary 

conditions for consideration in this circumstance would be the 

level of the state emissions budget and what, if any, limitations 

would be placed on the use of allowances issued to the sources in 

that state by sources in other states. 

The EPA specifically seeks comment on whether a presumption 

of approvability of such a SIP revision should arise, without 
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limitations on the use of corresponding allowances for compliance 

by sources within that state or in other states, if the state 

would adopt as part of the SIP revision a NOx ozone-season 

emissions budget no higher than the emissions budgets that the 

EPA finalizes under this rule. For example, based on this 

proposal, an emissions budget that reflects EGU NOx mitigation 

strategies represented by a uniform cost of $1,300 per ton. The 

EPA notes that such emissions budgets could be developed using 

the data and analysis used to establish the emissions budgets for 

this rule. 

EPA also specifically seeks comment on whether a presumption 

of approvability of such a SIP revision should arise, with 

limitations on the use of allowances issued to the state's 

sources analogous to the limitations proposed for allowances 

issued to Georgia's units in this rule, if the state would adopt 

as part of the SIP revision a NOx ozone-season emissions budget 

no higher than the base case ozone season NOx emissions that EPA 

projected for the state in the analysis used to establish the 

emissions budgets for this rule. 

The EPA also specifically seeks comment on whether, in the 

case of a state previously subject to the CSAPR NOx ozone-season 

trading program (e.g., Florida or South Carolina), a presumption 

of approvability of such a SIP revision should arise at an 

emissions level higher than the state's base case emissions in 

the analysis used to establish the emissions budgets for this 
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rule- for example, an emissions level equal to the state's 

previously promulgated CSAPR budget - subject to the imposition 

of trading limitations on allowances issued to the state's units 

analogous to the limitations proposed for allowances issued to 

Georgia's units in this proposal. 

Finally, the EPA also seeks comment on whether a state whose 

allowances would otherwise be subject to limitations on use 

analogous to the limitations proposed for allowances issued to 

Georgia's units in this rule could avoid those limitations by 

adopting in a SIP revision a more stringent budget reflecting 

emission levels at higher dollar per ton emission reduction costs 

comparable to the dollar per ton emission reduction costs used to 

establish the budgets for other states in this rule. 

D. Title V Permitting 

The proposed rule, like CSAPR, does not establish any 

permitting requirements independent of those under title V of the 

CAA and the regulations implementing title V, 40 CFR Parts 70 and 

71. 111 All major stationary sources of air pollution and certain 

other sources are required to apply for title V operating permits 

that include emission limitations and other conditions as 

necessary to assure compliance with the applicable requirements 

of the CAA, including the requirements of the applicable State 

Implementation Plan. CAA sections 502(a) and 504(a), 42 U.S.C. 

111 Part 70 addresses requirements for state title V programs, and Part 
71 governs the federal title V program. 
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7661a(a) and 7661c(a). The ''applicable requirements'' that must 

be addressed in title V permits are defined in the title V 

regulations (40 CFR 70.2 and 71.2 (definition of ''applicable 

requirement'')). 

The EPA anticipates that, given the nature of the units 

subject to this transport rule and given that many of the units 

covered here are already subject to CSAPR, most of the sources at 

which the units are located are already subject to title V 

permitting requirements. For sources subject to title V, the 

interstate transport requirements for the 2008 ozone NAAQS that 

would be applicable to them under the final FIPs will be 

''applicable requirements'' under title V and therefore will need 

to be addressed in the title V permits. For example, requirements 

concerning designated representatives, monitoring, reporting, and 

recordkeeping, the requirement to hold allowances covering 

emissions, the assurance provisions, and liability will be 

''applicable requirements'' to be addressed in the permits. 

Title V of the CAA establishes the basic requirements for 

state title V permitting programs, including, among other things, 

provisions governing permit applications, permit content, and 

permit revisions that address applicable requirements under final 

FIPs in a manner that provides the flexibility necessary to 

implement market-based programs such as the trading programs 

established by CSAPR and updated by this proposed ozone 

interstate transport rule. 42 U.S.C. 7661a(b). 
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In CSAPR, EPA established standard requirements governing 

how sources covered by the rule would comply with title V and its 

regulations. 112 40 CFR 97.506(d). Under this proposed rule, EPA 

proposes that those same requirements would continue to apply to 

sources already in the CSAPR NOx Ozone-season Trading Program and 

to any newly covered sources that have been added to address 

interstate transport of the 2008 ozone NAAQS. For example, the 

title V regulations provide that a permit issued under title V 

must include "[a] provision stating that no permit revision shall 

be required under any approved emissions trading and other 

similar programs or processes for changes that are provided for 

in the permit." 40 CFR 70.6(a) (8) and 71.6(a) (8). Consistent with 

these provisions in the title V regulations, in CSAPR, EPA 

included a provision stating that no permit revision is necessary 

for the allocation, holding, deduction, or transfer of 

allowances. 40 CFR 97.506 (d) (1). This provision is also included 

in each title V permit for a covered source. The EPA proposes to 

maintain its approach under CSAPR that allowances can be traded 

(or allocated, held, or deducted) without a revision to the title 

V permit of any of the sources involved. 

Similarly, the EPA is also proposing to maintain that 

sources in the CSAPR NOx Ozone-season Trading Program can 

112 EPA also issued a guidance document and template that includes 
instructions describing how to incorporate the CSAPR applicable 
requirements into a source's title V permit. 
http://www.epa.gov/airtransport/CSAPR/pdfs/CSAPR Title V Permit Guidan 
ce.pdfl - --
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continue to use the title V minor modification procedure to 

change their approach for monitoring and reporting emissions, in 

certain circumstances. Specifically, sources may use the minor 

modification procedure so long as the new monitoring and 

reporting approach is one of the prior-approved approaches under 

CSAPR (i.e., approaches using a continuous emission monitoring 

system, an excepted monitoring system under appendices D and E to 

Part 75, a low mass emissions excepted monitoring methodology 

under 40 CFR 75.19, or an alternative monitoring system under 

subpart E of Part 75), and the permit already includes a 

description of the new monitoring and reporting approach to be 

used. See 40 CFR 97.506 (d) (2); 40 CFR 70.7 (e) (2) (i) (B) and 40 CFR 

71.7 (e) (1) (i) (B). As described in our 2015 guidance, we suggest 

in our template that sources may comply with this requirement by 

including a table of all of the approved monitoring and reporting 

approaches under the rule, and the applicable requirements 

governing each of those approaches. Inclusion of the table in a 

source's title V permit therefore allows a covered unit that 

seeks to change or add to their chosen monitoring and 

recordkeeping approach to easily comply with the regulations 

governing the use of the title V minor modification procedure. 

Parts XXX and XXX [CITE GUIDANCE DOCUMENT] set forth in 

detail the approaches previously discussed that are available for 

covered units to use for monitoring and reporting emissions, and 

provide reference to the relevant provisions in Part 75. Under 
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CSAPR, in order to change a monitoring or reporting approach, 

unit owners and operators must submit monitoring system 

certification applications to the EPA establishing the monitoring 

and reporting approach actually to be used by the unit, or, if 

the owners and operators choose to employ an alternative 

monitoring system, to submit petitions for that alternative to 

the EPA. These applications and petitions are subject to EPA 

review and approval to ensure consistency in monitoring and 

reporting among all trading program participants. The EPA's 

responses to any petitions for alternative monitoring systems or 

for alternatives to specific monitoring or reporting requirements 

are to be posted on the EPA's website113 • EPA proposes to maintain 

the same approach in this proposed rule. 

Consistent with the EPA's approach under CSAPR, the 

applicable requirements resulting from this proposed FIP would be 

incorporated into covered sources' existing title V permits 

either pursuant to the provisions for reopening for cause (40 CFR 

70.7(f) and 40 CFR 71.7(f)) or the standard permit renewal 

provisions (40 CFR 70.7(c) and 71.7(c)) . 114 For sources newly 

subject to title V that will also be covered sources under the 

113 irmarket.s s.html 

114 A permit lS reopened for cause if any new applicable requirements 
(such as those under a FIP) become applicable to a covered source with 

a remaining permit term of 3 or more years. If the remaining permit 
term is less than 3 years, such new applicable requirements will be 
added to the permit during permit renewal. See 40 CFR 70.7 (f) (1) (I) 
and 71.7 (f) (1) (I). 
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final FIPs, the initial title V permit issued pursuant to 40 CFR 

70.7(a) should address the final FIP requirements. 

As in CSAPR, the approach to title V permitting under the 

proposed FIPs imposes no independent permitting requirements and 

should reduce the burden on sources already required to be 

permitted under title V and on permitting authorities. 

E. Relationship to Other Emission Trading and Ozone Transport 

Programs 

1. Interactions with Existing CSAPR115 Annual Programs, Title IV 

Acid Rain Program, NOx SIP Call, Section 176A Petition, and Other 

State Implementation Plans 

a. CSAPR Annual Programs 

Nothing in this proposal affects any CSAPR NOx annual or 

CSAPR S02 Group 1 or CSAPR S02 Group 2 requirements. The CSAPR 

annual requirements were premised on the 1997 and 2006 PM2.s NAAQS 

that are not being addressed in this rulemaking. The CSAPR NOx 

annual trading program and the CSAPR S02 Group 1 and Group 2 

trading programs remain in place and will continue to be 

administered by the EPA. 

The EPA acknowledges that, in addition to the ozone budgets 

discussed above, the D.C. Circuit has remanded for 

reconsideration the CSAPR S02 budgets for Alabama, Georgia, South 

115 The CSAPR Annual Programs are referred to in regulations as the 
Transport Rule NOx Annual Trading Program (40 CFR 97.401-97.435), the 
Transport Rule S02 Group 1 Trading Program (40 CFR 97.601-97.635) and 
the Transport Rule S02 Group 2 Trading Program (40 CFR 97.701-97.735). 
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Carolina, and Texas. EME Homer City II, 795 F.3d at 138. This 

proposal does not address the remand of these CSAPR phase 2 S02 

emissions budgets. The EPA intends to address the remand of the 

phase 2 S02 annual emissions budgets separately. 

b. Title IV Interactions 

This proposed rule if adopted would not affect any Acid Rain 

Program requirements. Any Title IV sources that are subject to 

provisions of this proposed rule would still need to continue to 

comply with all Acid Rain provisions. Acid Rain Program S02 and 

NOx requirements are established independently in Title IV of the 

Clean Air Act, and will continue to apply independently of this 

proposed rule's provisions. Acid Rain sources will still be 

required to comply with Title IV requirements, including the 

requirement to hold Title IV allowances to cover S02 emissions at 

the end of a compliance year. 

c. NOx SIP Call Interactions 

States affected by both the NOx SIP Call and any final CSAPR 

ozone update for the 2008 NAAQS will be required to comply with 

the requirements of both rules. This proposed rule requires NOx 

ozone season emission reductions from EGUs greater than 25 MW in 

nearly all NOx SIP Call states and at levels greater than 

required by the NOx SIP Call. Therefore, this proposed rule would 

satisfy the requirements of the NOx SIP Call for these large EGU 

units. 

The NOx SIP Call states used the NOx Budget Trading Program 
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to comply with the NOx SIP Call requirements for EGUs serving a 

generator with a nameplate capacity greater than 25 MW and large 

non-EGUs with a maximum rated heat input capacity greater than 

250 MMBTU/hr. (In some states, EGUs smaller than 25 MW were also 

part of the NBP as a carryover from the Ozone Transport 

Commission NOx Budget Trading Program.) When the EPA promulgated 

CAIR, it allowed states to modify that program and include all 

NOx Budget Trading Program units in the CAIR NOx Ozone-season 

Trading Program as a way to continue to meet the requirements of 

the NOx SIP Call for these sources. 

In CSAPR, however, the EPA allowed states to expand 

applicability of the trading program to EGUs smaller than 25 MW 

but did not allow the expansion of applicability to include large 

non-EGU sources. The reason for excluding large non-EGU sources 

was largely that emissions from these sources were generally much 

lower than the budget amount and there was concern that surplus 

allowances created as a result of an overestimation of baseline 

emissions and subsequent shutdowns (since 1999 when the NOx SIP 

Call was promulgated) would prevent needed reductions by the EGUs 

to address significant contribution to downwind air quality 

impacts. 

Since then, states have had to find appropriate ways to 

continue to show compliance with the NOx SIP Call, particularly 

for large non-EGUs. 116 Most states that included such sources in 

116 CSAPR generally satisfies NOx SIP Call requirements for EGUs in most 
affected states because the CSAPR cap lS lower than the EGU portion of 
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CAIR are still working to find suitable solutionsY 7 

Therefore, the EPA is taking comment on whether to allow any 

NOx SIP Call state affected by this proposed rule to voluntarily 

submit a SIP revision at a budget level that is environmentally 

neutral to address the state's NOx SIP Call requirement for ozone 

season NOx reductions. The SIP revision could include a rule to 

expand the applicability of the CSAPR NOx ozone-season trading 

program to include all NOx Budget Trading Program units. Analysis 

shows that these units (mainly large non-EGU boilers, combustion 

turbines, and combined cycle units with a maximum rated heat 

input capacity greater than 250 mmBtu/hr) continue to emit well 

below their portion of the NOx SIP Call budget. In order to 

ensure that the necessary amount of EGU emission reductions occur 

for this proposed rule, the corresponding state ozone-season 

emissions budget amount could be increased by the lesser of the 

highest ozone season NOx emissions (in the last 3 - 5 years) 118 

from those units or the relevant non-EGU budget under the NOx SIP 

Call, and this small group of non-EGUs could participate in the 

CSAPR ozone-season trading program. The environmental impact 

would be neutral using this approach, and hourly reporting of 

emissions under part 75 would continue. This approach would 

the NOx SIP Call emission levels. 
117 Affected sources continue to report ozone season emissions using 
part 75 as required by the NOx SIP Call and emissions in most states 
cannot (or are not likely to) exceed NOx SIP Call non-EGU budget 
levels. 
118 EPA requests comment on the appropriate time period for this 
determination. 
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address requests by states for help in determining an appropriate way to address the 

continuing NOx SIP Call requirement as to non-EGU sources. EPA 

proposes that if this option is finalized that the variability 

limits established for EGUs be unchanged as a result of including 

these non-EGUs. The assurance provisions would apply to EGUs, and 

emissions from non-EGUs would not affect the assurance levels. 

The NOx SIP Call generally requires that states choosing to 

rely on large EGUs and large non-EGUs for meeting NOx SIP Call 

emission reduction requirements must establish a NOx mass 

emissions cap on each source and require Part 75, subpart H 

monitoring. As an alternative to source-by-source NOx mass 

emission caps, a state may impose NOx emission rate limits on 

each source and use maximum operating capacity for estimating NOx 

mass emissions or may rely on other requirements that the state 

demonstrates to be equivalent to either the NOx mass emission 

caps or the NOx emission rate limits that assume maximum 

operating capacity. Collectively, the caps or their alternatives 

cannot exceed the portion of the state budget for those sources. 

See 40 CFR 51.121 (f) (2) and (i) (4). If the EPA were to allow a 

state to expand the applicability of this proposed rule to 

include all the NOx Budget Trading Program units in the CSAPR NOx 

ozone-season trading program, the cap requirement would be met 

through the new budget and the monitoring requirement would be 

met through the trading program provisions, which require part 75 
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monitoring. Whether this option is finalized or not, the EPA will 

work with states to ensure that NOx SIP Call obligations continue 

to be met. The EPA requests comment on the voluntary inclusion of 

NOx SIP Call non-EGUs in this 2008 ozone-season proposed rule. 

d. CAA Section 176A Petition to Expand the OTR 

On December 9, 2013, the EPA received a CAA section 176A 

petition from the states of Connecticut, Delaware, Maryland, 

Massachusetts, New Hampshire, New York, Rhode Island, and 

Vermont. The petition was amended on December 12, 2013 to add the 

state of Pennsylvania as a petitioning state. The petition 

requests that the EPA add 8 states and the remainder of the 

Commonwealth of Virginia to the current Ozone Transport Region 

that was established under CAA section 184. 119 The EPA will 

address this petition at a future date. 

e. Other State Implementation Plans 

In this proposal, the EPA has not conducted any technical 

analysis to determine whether compliance with the proposed rule 

would satisfy other requirements for EGUs in any attainment or 

nonattainment areas (e.g., RACT or BART). For that reason, the 

EPA is not now making determinations nor establishing any 

presumptions that compliance with the proposed rule satisfies any 

119 The named 8 states are: Illinois, Indiana, Kentucky, Michigan, North 
Carolina, Ohio, Tennessee, and West Virginia. Currently, the portion 
of the Commonwealth of Virginia in the OTR is in the consolidated 
metropolitan statistical area that includes the District of Columbia 
and northern Virginia. 
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other requirements for EGUs. Based on analyses that states 

conduct on a case-by-case basis, states may be able to conclude 

that compliance with the proposed rule for certain EGUs fulfills 

other SIP requirements. 

2. Other Federal Rulemakings 

a. Clean Power Plan 

On August 3, 2015, President Obama and EPA announced the 

Clean Power Plan - a historic and important action on emissions 

that contribute to climate change. The CPP reduces carbon 

pollution from the power sector. With strong but achievable 

standards for power plants, and customized goals for states to 

cut the carbon pollution (C02) that is driving climate change, 

the Clean Power Plan (CPP) provides national consistency, 

accountability and a level playing field while reflecting each 

state's energy mix. 

The Clean Air Act- under section lll(d) -creates a 

partnership between EPA, states, tribes and U.S. territories -

with EPA setting a goal and states and tribes choosing how they 

will meet it. The CPP follows that approach. The CPP establishes 

interim and final C02 emission performance rates and statewide 

goals. States then develop and implement plans that ensure that 

the power plants in their state - either individually, together 

or in combination with other measures - achieve these rates or 

goals. States will be required to submit a state plan, or an 

initial submittal with an extension request, by September 6, 
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2016. Complete state plans must be submitted no later than 

September 6, 2018. The interim rates and goals are assessed over 

the years 2022 to 2029 and the final C02 emission performance 

rates, rate-based goals, or mass-based goals are assessed for 

2030 and after. 

Because the final deadline for states to submit complete 

plans under the CPP is September 2018 and because mandatory CPP 

reductions do not begin until the interim period (i.e., starting 

in 2022), the EPA does not anticipate significant interactions 

with the CPP and the near-term (i.e., starting in 2017) ozone 

season EGU NOx emission reduction requirements under this 

proposal. 

However the EPA notes that actions taken to reduce C02 

emissions (e.g., deployment of zero-emitting generation) may also 

reduce ozone season NOx emissions. To the extent that states or 

electric utilities consider emission reduction strategies to meet 

these two separate requirements - CPP and interstate ozone 

transport - in a coordinated manner, they may find efficiency 

gains in that actions to meet the CPP goals may also help meet 

interstate ozone transport requirements. 

The EPA believes that timing flexibility provided in the CPP 

offers significant benefits that allow states to develop plans 

that will help achieve a number of goals, including, but not 

limited to: reducing cost, addressing reliability concerns, 

addressing concerns about stranded assets, and facilitating the 
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integration of meeting the emission guidelines and compliance by 

affected EGUs with other air quality and pollution control 

obligations on the part of both states and affected EGUs. 

The EPA is also cognizant of the potential influence of 

addressing interstate ozone transport on the CPP. As states and 

utilities undertake the near- and longer-term planning that will 

be needed for the CPP, they will have the opportunity to consider 

how compliance with this rule can anticipate, or be consistent 

with, expected compliance strategies for the CPP. While some EGU 

NOx mitigation strategies, most notably shifting generation from 

higher-NOx emitting coal-fired units to lower NOx emitting NGCC 

units, can potentially also reduce C02 emissions, the EGU 

emissions analysis performed for this interstate transport action 

does not results in a notable difference in C02 emissions. 

However, EPA's results do not preclude states and utilities from 

considering these programs together. And, as the EPA has 

structured the interstate transport obligations that would be 

established by this proposal as requirements to limit aggregate 

affected EGU emissions and the EPA is not proposing to enforce 

source-specific emission reduction requirements, EGU owners have 

the flexibility to plan for compliance with the interstate ozone 

transport requirements in ways that are consistent with state and 

EGU strategies to reduce C02 emissions for the Clean Power Plan. 

With respect to concerns about potentially stranded 

investments120 in NOx control equipment, the EPA's budget-setting 
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approach quantifies NOx reductions from upgrading combustion 

controls at coal-fired units. However, CSAPR's flexible 

compliance does not require that specific NOx controls be 

installed at any specific facilities, and we would not expect 

such controls to be installed on units that may not be economic 

to operate in the future. 

b. 2015 Ozone Standard 

On October 1, 2015, the EPA strengthened the ground-level 

ozone NAAQS to 70 ppb, based on extensive scientific evidence 

about ozone's effects on public health and welfare. This proposed 

rule to update CSAPR to address interstate emissions transport 

with respect to the 2008 ozone NAAQS is a separate and distinct 

regulatory action and is not meant to address the CAA's good 

neighbor provision with respect to the strengthened 2015 ozone 

NAAQS. 

The EPA is mindful of the need to address ozone transport 

for the 2015 ozone NAAQS. The statutory deadline for the EPA to 

finalize area designations is October 1, 2017. Further, good 

neighbor SIPs from states are due on October 1, 2018. The steps 

taken under this proposal to reduce interstate ozone transport, 

when finalized, will help states attain and maintain the 2015 

ozone NAAQS. Moreover, to facilitate the implementation of the 

CAA good neighbor provision the EPA intends to provide 

120 A potential stranded investment is an investment in an EGO NOX reduction 
strategy (e.g., combustion controls) for which the affected EGO retires before 
the investment is fully depreciated. 
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information regarding steps 1 and 2 of the CSAPR framework in the 

fall of 2016. In particular, the EPA expects to conduct modeling 

necessary to identify projected nonattainment and maintenance 

receptors and identify the upwind states that contribute 

significantly to these receptors. 

VIII. Costs, Benefits, and Other Impacts of the Proposed Rule 
The EPA evaluated the costs, benefits, and impacts of 

compliance with the proposed EGU NOx ozone-season emissions 

budgets that reflect uniform NOx costs of $1,300 per ton (see 

proposed emissions budgets in table VI.1). In addition, the EPA 

also assessed compliance with other more and less stringent 

alternative EGU NOx ozone-season emissions budgets, reflecting 

uniform NOx costs of $3,400 per ton and $500 per ton, 

respectively (see alternative emissions budgets in tables VI.2 

and VI.3). The EPA evaluated the impact of implementing these 

emissions budgets to reduce interstate transport for the 2008 

ozone NAAQS in 2017. More details for this assessment can be 

found in the Regulatory Impact Analysis in the docket for this 

proposed rule. 

The EPA notes that its analysis of the regulatory control 

scenarios (i.e., the proposal and more and less stringent 

alternatives) is illustrative in nature, in part because the EPA 

proposes to implement the proposed EGU NOx emissions budgets via 

a regional NOx ozone-season allowance trading program. This 
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implementation approach provides utilities with the flexibility 

to determine their own compliance path. The EPA's assessment 

develops and analyzes one possible scenario for implementing the 

NOx budgets proposed by this action and one possible scenario for 

implementing the more and less stringent alternatives. 

Table VIII.1 provides the projected 2017 EGU emissions 

reductions for the evaluated regulatory control scenarios. 

Table VIII.l - Projected 2017 Emissions Reductions of NOx, 802 , 

and C02 with the Proposed NOx Emissions Budgets and More or Less 
Stringent Alternatives (Tons) 1 

Proposal 
NOx (annual) 89,969 
NOx (ozone season) 84,856 
so2 (annual) 383 
COz (annual) 610,092 

More Stringent 
Alternative 

92,582 
83,680 

425 
614,385 

Less Stringent 
Alternative 

23,686 
25,051 

301 
719,760 

1 NOx and S02 emissions are reported in English (short) tons; C02 

is reported in metric tons. 

The EPA estimates the costs associated with compliance with 

the illustrative proposed regulatory control alternative to be 

approximately $93 million annually. These costs represent the 

private compliance cost of reducing NOx emissions to comply with 

the proposal and include monitoring, recordkeeping, and reporting 

costs. Table VIII.2 provides the estimated costs for the 

evaluated regulatory control scenarios, including the proposal 

and more and less stringent alternatives. Estimates are in 2011 
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dollars. 

Table VIII.2 - Cost Estimates for Compliance with the Proposed 
NOx Emissions Budgets and More and Less Stringent Alternatives 
(2011$) 1 

Proposal 
Costs $93 

More Stringent 
Alternative 

$96 

Less Stringent 
Alternative 

$4.7 
1 Levelized annualized costs over the period 2016 through 2040, 
discounted using the 4.77 discount rate used in IPM's objective 
function of minimizing the net present value of the stream of 
total costs of electricity generation. 

In this analysis, the EPA monetized the estimated benefits 

associated with reducing population exposure to ozone and PM2.s 

and co-benefits of decreased emissions of C02 , but was unable to 

monetize the co-benefits associated with reducing exposure to 

mercury, carbon monoxide, and N02 , as well as ecosystem effects 

and visibility impairment. In addition, the EPA expects positive 

health and welfare impacts associated with reduced levels of 

hydrogen chloride, but could not quantify these impacts. Among 

the benefits it could quantify, the EPA estimated combinations of 

health benefits at discount rates of 3 percent and 7 percent (as 

recommended by the EPA's Guidelines for Preparing Economic 

Analyses [U.S. EPA, 2014] and OMB's Circular A-4 [OMB, 2003]) and 

climate co-benefits at discount rates of 5 percent, 3 percent, 

2. 5 percent, and 3 percent (95th percentile) (as recommended by 

the interagency working group) . The EPA estimates the monetized 

ozone-related benefits 121 of the proposal to be $490 million to 

121 The ozone-related health benefits range is based on applying different 
adult mortality functions (i.e., Smith et al. (2009) and Zanobetti and 
Schwartz (2008)). 
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$790 million (2011$) in 2017 and the PM2.5-related co-benefits122 

of the proposal to be $190 million to $430 million (2011$) using 

a 3% discount rate and $170 million to $380 million (2011$) using 

a 7% discount rate. Further, the EPA estimates C02-related co-

benefits of $6.5 to $66 million (2011$). Additional details on 

this analysis are provided in the RIA for this proposal. Tables 

VIII.3 and VIII.5 summarize the quantified monetized human health 

and climate benefits of the proposal and the more and less 

stringent control alternatives. Table VIII.4 summarizes the 

estimated avoided ozone- and PM2.5-related health incidences for 

the proposal and the more and less stringent control 

alternatives. 

Table VIII.3 Estimated Health Benefits of Projected 2017 
Emissions Reductions for the Proposal and More or Less Stringent 
Alternatives (millions of 2011$) 1 

NOx (as ozone) 

NOx (as PM2. 5) 
3% Discount Rate 
7% Discount Rate 

Total 

Proposal 
$490 to $790 

$190 to $430 
$170 to $380 

More Stringent Less Stringent 
Alternative Alternative 
$500 to $820 $140 to $220 

$190 to $440 $49 to $110 
$170 to $390 $45 to $100 

3% Discount Rate $670 to $1,200 $690 to $1,300 $190 to $340 
7% Discount Rate $650 to $1,2 00 $67 0 to $1,2 00 $18 0 to $330 

1 The health benefits range is based on adult mortality functions 
(e.g., from Krewski et al. (2009) with Smith et al. (2009) to 
Lepeule et al. (2012) with Zanobetti and Schwartz (2008)). 

122 The PM2.5-related health co-benefits range is based on applying different 
adult mortality functions (i.e., Krewski et al. (2009) and Lepeule et al. 
(2012)) . 
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Table VIII. 4 Summary of Estimated Avoided Ozone-Related and PM2.5 -

Related Health Incidences from Projected 2017 Emissions 
Reductions for the Proposal and More or Less Stringent 
Al terna ti ve s 1 

Ozone-related Health Effects 

Avoided Premature Mortality 
Smith et al. (2009) (all ages) 
Zanobetti and Schwartz (2008) 
(all ages) 

Avoided Morbidity 
Hospital admissions-respiratory 
causes (ages > 65) 
Emergency room visits for 
asthma (all ages) 
Asthma exacerbation (ages 6-18) 
Minor restricted-activity days 
(ages 18-65) 
School loss days (ages 5-17) 

PM2.s-related Health Effects 
Avoided Premature Mortality 
Krewski et al. (2009) (adult) 
Lepeule et al. (2012) (adult) 
Woodruff et al. ( 19 97) (infant) 

Avoided Morbidity 
Emergency department visits for 
asthma (all ages) 
Acute bronchitis (age 8-12) 
Lower respiratory symptoms (age 
7-14) 
Upper respiratory symptoms 
(asthmatics age 9-11) 

Minor restricted-activity days 
(age 18-65) 
Lost work days (age 18-65) 
Asthma exacerbation (age 6-18) 
Hospital admissions-respiratory 
(all ages) 
Hospital 
admissions-cardiovascular (age 
> 18) 
Non-Fatal Heart Attacks (age 
>18) 
Peters et al. (2001) 
Pooled estimate of 4 studies 
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Proposal 

48 
81 

79 

320 

93,000 
240,000 

77,000 

21 
48 
<1 

12 

31 
390 

560 

16,000 

2,700 
580 
6.4 

7. 8 

25 
2.7 

More 
Stringent 

Alternative 

50 
83 

81 

330 

95,000 
240,000 

79,000 

22 
50 
<1 

12 

32 
400 

570 

16,000 

2,700 
600 
6.5 

8. 0 

26 
2. 8 

Less 
Stringent 

Alternative 

14 
23 

22 

90 

26,000 
67,000 

22,000 

5. 6 
13 
<1 

3.1 

8.1 
100 

150 

4,200 

700 
150 
1.7 

2.1 

6. 6 
0.7 
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1 All estimates are rounded to whole numbers with two significant 
figures. 

Table VIII.S Estimated Global Climate Co-benefits of C02 

Reductions for the Proposal and More or Less Stringent 
Alternatives (millions of 2011$) 1 

Discount rate and 
statistic 
5% (average) 
3% (average) 
2.5% (average) 
3% (95ili percentile) 

Proposal 
$6.5 
$23 
$35 
$66 

More 
Stringent 

Alternative 
$6.5 
$23 
$35 
$66 

Less 
Stringent 

Alternative 
$7.6 
$27 
$41 
$78 

1 The social cost of carbon (SC-C02 ) values are dollar-year and 
emissions-year specific. SC-C02 values represent only a partial 
accounting of climate impacts. 

The EPA combined this information to perform a benefit-cost 

analysis for this proposal (shown in table VIII.6 and for the 

more and less stringent alternatives-shown in the RIA in the 

docket for this proposed rule) . 

Table VIII.6 Total Costs, Total Monetized Benefits, and Net 
Benefits of the Proposal in 2017 for U.S. (millions of 2011$) 

Climate Co-Benefits 
Air Quality Health 
Total Benefits 
Annualized 
Net Benefits 
Non-Monetized 

$23 
$670 to $1200 
$700 to $1200 

$93 
$600 to $1100 

Non-monetized climate benefits 
Reductions in exposure to ambient N02 and 

Reductions in mercury deposition 
Ecosystem benefits assoc. with reductions 

Visibility impairment 

There are additional important benefits that the EPA could 

not monetize. Due to current data and modeling limitations, our 

estimates of the co-benefits from reducing C02 emissions do not 
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include important impacts like ocean acidification or potential 

tipping points in natural or managed ecosystems. Unquantified 

benefits also include climate co-benefits from reducing emissions 

of non-co2 GHGs (e.g., nitrous oxide and methane) and co-benefits 

from reducing direct exposure to S02, NOx, and hazardous air 

pollution (e.g., mercury), as well as from reducing ecosystem 

effects and visibility impairment. Based upon the foregoing 

discussion, it remains clear that the benefits of this proposed 

action are substantial, and far exceed the costs. Additional 

details on benefits, costs, and net benefits estimates are 

provided in the RIA for this proposal. 

For this proposed rule, the EPA analyzed the costs to the 

electric power sector using IPM. The IPM is a dynamic linear 

programming model that can be used to examine the economic 

impacts of air pollution control policies for S02 and NOx 

throughout the contiguous United States for the entire power 

system. Documentation for IPM can be found in the docket for this 

rulemaking or at www.epa.gov/powersectormodeling. 

The EPA provides a qualitative assessment of economic 

impacts associated with electricity price changes to consumers 

that may result from this proposed rule. This assessment can be 

found in the RIA for this proposed rule. 

Executive Order 13563 directs federal agencies to consider 

the effect of regulations on job creation and employment. 
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According to the Executive Order, "our regulatory system must 

protect public health, welfare, safety, and our environment while 

promoting economic growth, innovation, competitiveness, and job 

creation. It must be based on the best available science" 

(Executive Order 13563, 2011). Although standard benefit-cost 

analyses have not typically included a separate analysis of 

regulation-induced employment impacts, employment impacts are of 

particular concern and questions may arise about their existence 

and magnitude. 

States have the responsibility and flexibility to implement 

policies and practices as part of developing SIPs for compliance 

with the emissions budgets found in this proposed rule. Given the 

wide range of approaches that may be used and industries that 

could be affected, quantifying the associated employment impacts 

is difficult. 

IX. Summary of Proposed Changes to the Regulatory Text for the 

CSAPR FIPs and CSAPR Trading Programs 

This section describes proposed amendments to the regulatory 

text in the Code of Federal Regulations (CFR) for the CSAPR FIPs 

and the CSAPR NOx Ozone-Season Trading Program related to the 

findings and remedy discussed throughout this preamble. This 

section also describes other minor proposed corrections to the 

existing CFR text for the CSAPR FIPs and the CSAPR trading 

programs more generally. 
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The proposed regulatory text amendments related to the CSAPR 

FIPs and the CSAPR NOx Ozone-Season Trading Program would be made 

in parts 52, 78, and 97 of title 40 of the CFR. Proposed changes 

to update the list of states that would be subject to FIPs to 

address obligations related to transported ozone pollution are in 

section 52.38 (b) (2) (summarizing all states subject to FIPs), 

52.540 (ending FIP for Florida), 52.882 (establishing FIP for 

Kansas), and 52.2140 (ending FIP for South Carolina). Section 

97.510 contains the proposed changes establishing or revising the 

amounts of NOx Ozone-Season trading budgets, new unit set-asides 

(NUSAs), Indian country NUSAs, and variability limits for states 

whose sources participate in the CSAPR NOx Ozone-Season Trading 

Program. Additional proposed changes to accommodate trading 

program participation by sources whose coverage starts in 

different years are in sections 97.506 (c) (3) (compliance 

deadlines), 97.512 (NUSA allowance allocation procedures), 

97.530(b) (monitor certification deadlines), and 97.534(d) 

(reporting deadlines) . 

Proposed changes to section 52.38(b) (3) through (5) would 

update states' options to submit SIP revisions which, upon 

approval by the EPA, would modify certain CSAPR trading program 

provisions as applied to those states or replace the states' FIPs 

with SIPs - options that correspond closely to states' SIP 

revision options under CSAPR as initially promulgated. Proposed 

changes in section 97.521 (allowance recordation) delay the 

221 

ED _000738_00002686-00221 



deadlines for recording CSAPR NOx Ozone-Season allowances for the 

control periods in 2018 through 2022 in order to coordinate with 

the proposed updated submission deadlines for the optional SIP 

revisions. A similar proposed delay in the deadline for 

recording allowances for the control period in 2017 would provide 

time to finalize this rule and would thereby allow the EPA to 

record allocations of 2017 allowances based on the final revised 

budgets instead of recording allocations based on existing 

budgets that are proposed to be superseded. 

The proposed limitations on the use of emission allowances 

issued for a compliance period before 2017 or from the state NOx 

Ozone-Season trading budget for Georgia are implemented by 

redefining sources' obligations under the trading program in 

terms of "tonnage equivalents" of allowances rather than in terms 

of nominal quantities of allowances. Section 97.502 contains a 

proposed new definition of "tonnage equivalent" and related 

proposed modifications to the definitions of "CSAPR NOx Ozone

Season allowance" and "CSAPR NOx Ozone-Season emissions 

limitation." A new section 97.524(f) sets out the proposed 

procedures for determining the tonnage equivalent of an 

allowance. Additional proposed changes to reflect the use of 

allowances based on their tonnage equivalents (rather than their 

nominal numbers) to meet various obligations are contained in 

sections 97.506(c) (standard requirements relating to NOx 

emissions), 97.511(c) (corrections of incorrect allowance 
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allocations), 97.524 (compliance with emissions limitations and 

excess emissions provisions), and 97.525 (compliance with 

assurance provisions). A proposed change to section 78.1 would 

make EPA's determinations of the tonnage equivalents of 

particular allowance holdings subject to the administrative 

appeal procedures set forth in part 78. 

In addition to the proposed CFR changes described above, 

this proposal also includes other minor amendments throughout the 

sections of parts 52, 78, and 97 implementing CSAPR, including 

sections implementing CSAPR's other three emissions trading 

programs. The most common category of these minor changes 

consists of proposed corrections to cross-references. Some cross

references would change as a result of this proposal and 

corrections of those cross-references are therefore related to 

the changes described above, while other cross-references as 

originally published indicated incorrect locations because of 

typographical errors or indicated correct locations but did not 

use the correct CFR format. In virtually all cases, the intended 

correct cross-reference can be determined from context, but the 

corrections clarify the regulations. 

Besides the proposed corrections to cross-references, most 

of the remaining proposed corrections address other typographical 

errors. However, a small number of the proposed CFR changes 

correct errors that are not cross-references or obviously 

typographical errors. While the EPA views all of these proposed 
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corrections as noncontroversial, a few merit a short explanation. 

First, the phrase "with regard to the State" or "the State 

and" would be added in a number of locations in sections 52.38 

and 52.39 where it was inadvertently omitted. The added phrase 

clarifies that when the EPA approves a state's SIP revision as 

modifying or replacing provisions in a CSAPR trading program, the 

modification or replacement is effective only with regard to that 

particular state. Correcting the omissions of these phrases would 

make the language concerning SIP revisions consistent for all the 

types of SIP revisions under all the CSAPR trading programs. 

Second, the phrase "in part" would be removed from the 

existing FIP language in various sections of part 52 for certain 

states with Indian country to clarify that in order to replace a 

CSAPR FIP affecting the sources in these states, a SIP revision 

must fully, not "in part," correct the SIP deficiency identified 

by the EPA as the basis for the FIP. The intended purpose of the 

words "in part" - specifically, to indicate that approval of a 

state's SIP revision would not relieve any sources in Indian 

country within the borders of the state from obligations under 

the FIP - is already served by other language in those FIPs. The 

proposed corrections would make the language in these CSAPR FIPs 

consistent with the FIP language for the remaining CSAPR FIPs 

that address states with Indian country. Analogous proposed 

changes to the general CSAPR FIP language in sections 52.38(a) (5) 

and (6) and (b) (5) and (6) and 52.39(f), (i), and (j) would 
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remove the phrase "in whole or in part" (referencing states 

without Indian country and states with Indian country, 

respectively) while adding language distinguishing the effect 

that the EPA's approval of a SIP revision would have on sources 

in the state from the lack of effect on any sources in Indian 

country within the borders of the state. 

Third, language would be added to section 78.1 clarifying 

that determinations by the EPA Administrator under the CSAPR 

trading programs that are subject to the part 78 administrative 

appeal procedures are subject to those procedures whether the 

source in question participates in a CSAPR trading program under 

a FIP or under an approved SIP revision. This approach is 

consistent with the approach taken under CAIR FIPs and SIPs and 

with the EPA's intent in CSAPR, as evidenced by the lack of any 

proposal or discussion in the CSAPR rulemaking regarding 

deviation from the historical approach. This approach is also 

consistent with provisions in sections 52.38 and 52.39 

prohibiting approvable SIP revisions from altering certain 

provisions of the CSAPR trading programs, including the 

provisions specifying that administrative appeal procedures for 

determinations of the EPA Administrator under the trading 

programs are set forth in part 78. 

Fourth, the phrase "steam turbine generator" would be 

changed to "generator" in the list of required equipment in the 

definition of a "cogeneration system" in sections 97.402, 97.502, 
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97.602, and 97.702. Absent this correction, a combustion turbine 

in a facility that uses the combustion turbine in combination 

with an electricity generator and heat recovery steam generator, 

but no steam turbine, to produce electricity and useful thermal 

energy would not meet the definition of a "cogeneration unit." 

The proposed correction would clarify that a combustion turbine 

in such a facility should be able to qualify as a "cogeneration 

unit" (assuming it meets other relevant criteria) under the CSAPR 

trading programs, as it could under the CAIR trading programs. 

The consistency of this approach with the EPA's intent in the 

CSAPR rulemaking is evidenced by the lack of any proposal or 

discussion in that rulemaking regarding the concept of narrowing 

the set of facilities qualifying for an applicability exemption 

as cogeneration units. To the contrary, as discussed in the 

preamble to the CSAPR proposal (75 FR 45307), the definition of 

"cogeneration system" was created in CSAPR to potentially broaden 

the set of facilities qualifying for the exemption, specifically 

by facilitating qualification as "cogeneration units" for certain 

units that might not meet the required levels of efficiency on an 

individual basis but that operate as components of multi-unit 

"cogeneration systems" that do meet the required levels of 

efficiency. 

Fifth, the deadline for recording certain allowance 

allocations under sections 97.421(j), 97.521(j), 97.621(j), and 

97.721(j) would be changed from the "date on which" the EPA 
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receives the necessary allocation information to the date "15 

days after the date on which" the EPA receives the information. 

The EPA's lack of intention in the CSAPR rulemaking to establish 

the deadline as defined prior to the correction is evidenced by 

the impracticability of complying with such a deadline. 

Sixth, a proposed change to a description of a required 

notice under the assurance provisions in sections 

97.425 (b) (2) (iii) (B), 97.525 (b) (2) (iii) (B), 97.625 (b) (2) (iii) (B), 

and 97. 7 2 5 (b) ( 2) (iii) (B) would modify the phrase "any 

adjustments" to the phrase "calculations incorporating any 

adjustments" in order to clarify that the required notice will 

identify not only any adjustments made to previously noticed 

calculations, but also the complete calculations with (or 

without) such adjustments. The intended meaning is clear from the 

subsequent provisions that use this notice as the point of 

reference for the complete calculations used in the succeeding 

administrative procedures. 

Finally, the EPA notes that the proposed amendments include 

updating the name of the rule in the CFR from its name as 

initially proposed - "Transport Rule" or "TR" - to its name as 

finalized - "Cross-State Air Pollution Rule" or "CSAPR." This 

update is intended to reduce confusion and simplify 

communications regarding the rule by allowing a single name to be 

used in all contexts. 

The EPA invites comment on the proposed regulatory text 
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amendments described above and shown at the end of this notice. 

X. Statutory and Executive Order Reviews 

Additional information about these statutes and Executive 

Orders can be found at ht 
--~~--------~~~~----------~-----------------

and-executive 

A. Executive Order 12866: Regulatory Planning and Review 

and Executive Order 13563: Improving Regulation and Regulatory 

Review 

This action is an economically significant regulatory action 

that was submitted to the Office of Management and Budget (OMB) 

for review. Any changes made in response to OMB recommendations 

have been documented in the docket. The EPA prepared an analysis 

of the potential costs and benefits associated with this action. 

This analysis, which is contained in the "Regulatory Impact 

Analysis for the Proposed Cross-State Air Pollution Rule for the 

2008 Ozone NAAQS" [EPA-452/R-15-009], is available in the docket 

and is briefly summarized in section VIII of this preamble. 

Consistent with Executive Order (EO) 12866 and EO 13563, the 

EPA estimated the costs and benefits for three regulatory control 

alternatives: the proposed EGU NOx ozone-season emissions budgets 

and more and less stringent alternatives. This proposed action 

would reduce ozone season NOx emissions from EGUs in 23 eastern 

states. Actions taken to comply with the proposed EGU NOx ozone

season emissions budgets would also reduce emissions of other 
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criteria air pollution and hazardous air pollution emissions, 

including annual NOx, and C02. The benefits associated with these 

co-pollutant reductions are referred to as co-benefits, as these 

reductions are not the primary objective of this rule. 

The RIA for this proposal analyzed illustrative compliance 

approaches for implementing the proposed FIPs. This proposal 

would establish EGU NOx ozone-season emissions budgets for 23 

states and implement these budgets via the existing CSAPR NOx 

ozone-season allowance trading program. 

The EPA evaluated the costs, benefits, and impacts of 

implementing the proposed EGU NOx ozone-season emissions budgets 

that reflect uniform NOx costs of $1,300 per ton (see proposed 

emissions budgets in table VI.1). In addition, the EPA also 

assessed implementation of other more and less stringent 

alternative EGU NOx ozone-season emissions budgets, reflecting 

uniform NOx costs of $3,400 per ton and $500 per ton, 

respectively (see alternative emissions budgets in tables VI.2 

and VI.3). The EPA evaluated the impact of implementing these 

emissions budgets to reduce interstate transport for the 2008 

ozone NAAQS in 2017. More details for this assessment can be 

found in the Regulatory Impact Analysis in the docket for this 

proposed rule. 

The EPA notes that its analysis of the regulatory control 

scenarios (i.e., the proposal and more and less stringent 

229 

ED_000738_00002686-00229 



alternatives) is illustrative in nature, in part because the EPA 

proposes to implement the proposed EGU NOx emissions budgets via 

a regional NOx ozone-season allowance trading program. This 

implementation approach provides utilities with the flexibility 

to determine their own compliance path. The EPA's assessment 

develops and analyzes one possible scenario for implementing the 

NOx budgets proposed by this action and one possible scenario for 

implementing the more and less stringent alternatives. 

The EPA estimates the costs associated with compliance with 

the illustrative proposed regulatory control alternative to be 

approximately $93 million (2011$) annually. These costs represent 

the private compliance cost of reducing NOx emissions to comply 

with the proposal. 

In this analysis, the EPA monetized the estimated benefits 

associated with the reduced exposure to ozone and PM2.5 and co

benefits of decreased emissions of C02, but was unable to 

monetize the co-benefits associated with reducing exposure to 

mercury, carbon monoxide, and N02, as well as ecosystem effects 

and visibility impairment. In addition, there are expected to be 

unquantified health and welfare impacts associated with changes 

in hydrogen chloride. Specifically, the EPA estimated 

combinations of health benefits at discount rates of 3 percent 

and 7 percent (as recommended by the EPA's Guidelines for 

Preparing Economic Analyses [U.S. EPA, 2014] and OMB's Circular A-

4 [OMB, 2003]) and climate co-benefits at discount rates of 5 
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percent, 3 percent, 2.5 percent, and 3 percent (95th percentile) 

(as recommended by the interagency working group) . The EPA 

estimates the monetized ozone-related benefits 123 of the proposal 

to be $490 million to $790 million (2011$) in 2017 and the PM2.5-

related co-benefits 124 of the proposal to be $190 million to $430 

million (2011$) using a 3% discount rate and $170 million to $380 

million (2011$) using a 7% discount rate. Further, the EPA 

estimates C02-related co-benefits of $6.5 to $66 million (2011$). 

Additional details on this analysis are provided in the RIA for 

this proposal. Tables X.A-1, X.A-2, and X.A-3 summarize the 

quantified human health and climate benefits and the costs of the 

proposal and the more and less stringent control alternatives. 

Table X.A-1 Estimated Health Benefits of Projected 2017 Emissions 
Reductions for the Proposal and More or Less Stringent 
Alternatives (millions of 2011$) 1 

NOx (as ozone) 

NOx (as PM2. 5) 
3% Discount Rate 
7% Discount Rate 

Total 

Proposal 
$490 to $790 

$190 to $430 
$170 to $380 

More Stringent 
$500 to $820 

$190 to $440 
$170 to $390 

Less Stringent 
$140 to $220 

$49 to $110 
$45 to $100 

3% Discount Rate $670 to $1,200 $690 to $1,300 $190 to $340 
7% Discount Rate $650 to $1,2 00 $67 0 to $1,2 00 $18 0 to $330 

1 The health benefits range is based on adult mortality functions 
(e.g., from Krewski et al. (2009) with Smith et al. (2009) to 
Lepeule et al. (2012) with Zanobetti and Schwartz (2008)). 

123 The ozone-related health benefits range is based on applying different 
adult mortality functions (i.e., Smith et al. (2009) and Zanobetti and 
Schwartz (2008)). 
124 The PM2.5-related health co-benefits range is based on applying different 
adult mortality functions (i.e., Krewski et al. (2009) and Lepeule et al. 
(2012)) . 
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Table X.A-2 Estimated Global Climate Co-benefits of C02 

Reductions for the Proposal and More or Less Stringent 
Alternatives (millions of 2011$) 1 

Discount rate and 
statistic 
5% (average) 
3% (average) 
2.5% (average) 
3% (95ili percentile) 

Proposal 
$6.5 
$23 
$35 
$66 

More 
Stringent 

$6.5 
$23 
$35 
$66 

Less 
Stringent 

$7.6 
$27 
$41 
$78 

1 The social cost of carbon (SC-C02 ) values are dollar-year and 
emissions-year specific. SC-C02 values represent only a partial 
accounting of climate impacts. 

The EPA combined this information to perform a benefit-cost 

analysis for this proposal (shown in table VIII.6 and for the 

more and less stringent alternatives-shown in the RIA in the 

docket for this proposed rule) . 

Table X.A-3 Total Costs, Total Monetized Benefits, and Net 
Benefits of the Proposal in 2017 for U.S. (millions of 2011$) 

Climate Co-Benefits 
Air Quality Health 
Total Benefits 
Annualized Costs 
Net Benefits 
Non-Monetized 

$23 
$670 to $1200 
$700 to $1200 

$93 
$600 to $1100 

Non-monetized climate benefits 
Reductions in exposure to ambient N02 and 

Reductions in mercury deposition 
Ecosystem benefits assoc. with reductions 

Visibility impairment 

There are additional important benefits that the EPA could 

not monetize. Due to current data and modeling limitations, our 

estimates of the co-benefits from reducing C02 emissions do not 

include important impacts like ocean acidification or potential 

tipping points in natural or managed ecosystems. Unquantified 

benefits also include climate co-benefits from reducing emissions 
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of non-co2 GHGs (e.g., nitrous oxide and methane) and co-benefits 

from reducing direct exposure to S02, NOx, and hazardous air 

pollution (e.g., mercury), as well as from reducing ecosystem 

effects and visibility impairment. Based upon the foregoing 

discussion, it remains clear that the benefits of this proposed 

action are substantial, and far exceed the costs. Additional 

details on benefits, costs, and net benefits estimates are 

provided in the RIA for this proposal. 

B. Paperwork Reduction Act (PRA) 

The information collection activities in this proposed rule 

have been submitted for approval to the Office of Management and 

Budget (OMB) under the Paperwork Reduction Act (PRA), 44 U.S.C. 

3501 et seq. The Information Collection Request (ICR) document 

that the EPA prepared has been assigned EPA ICR number 2527.01. 

You can find a copy of the ICR in the docket for this rule, and 

it is briefly summarized here. 

The information generated by information collection 

activities under CSAPR is used by the EPA to ensure that affected 

facilities comply with the emission limits and other 

requirements. Records and reports are necessary to enable EPA or 

states to identify affected facilities that may not be in 

compliance with the requirements. The recordkeeping requirements 

require only the specific information needed to determine 

compliance. These recordkeeping and reporting requirements are 
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established pursuant to CAA sections 110 (a) (2) (D) and (c) and 

301 (a) (42 U.S.C. 7410 (a) (2) (D) and (c) and 7601 (a)) and are 

specifically authorized by CAA section 114 (42 U.S.C. 7414). 

Reported data may also be used for other regulatory and 

programmatic purposes. All information submitted to the EPA for 

which a claim of confidentiality is made will be safeguarded 

according to EPA policies in 40 CFR part 2, subpart B, 

Confidentiality of Business Information. 

All of the EGUs that would be subject to changed information 

collection requirements under this proposed rule are already 

subject to information collection requirements under CSAPR. Most 

of these EGUs also are already subject to information collection 

requirements under the Acid Rain Program (ARP) established under 

Title IV of the 1990 Clean Air Act Amendments. Both CSAPR and the 

ARP have existing approved ICRs: EPA ICR Number 2391.03/0MB 

Control Number 2060-0667 (CSAPR) and EPA ICR Number 1633.16/0MB 

Control Number 2060-0258 (ARP). The burden and costs of the 

information collection requirements covered under the CSAPR ICR 

are estimated as incremental to the information collection 

requirements covered under the ARP ICR. Most of the information 

used to estimate burden and costs in this ICR was developed for 

the existing CSAPR and ARP ICRs. 

This proposed rule would change the universe of sources 

subject to certain information collection requirements under 

CSAPR but would not change the substance of any CSAPR information 
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collection requirements. The burden and costs associated with the 

proposed changes in the reporting universe are estimated as 

reductions from the burden and costs under the existing CSAPR 

ICR. (This proposed rule would not change any source's 

information collection requirements with respect to the ARP.) The 

EPA intends to incorporate the burden and costs associated with 

the proposed changes in the reporting universe under this rule 

into the next renewal of the CSAPR ICR. 

Respondents/affected entities: Entities potentially affected 

by this proposed action are EGUs in the states of Florida, 

Kansas, and South Carolina that meet the applicability criteria 

for the CSAPR NOx Ozone-Season Trading Program in 40 CFR 97.404. 

Respondent's obligation to respond: Mandatory (sections 

110(a) and 301(a) of the Clean Air Act). 

Estimated number of respondents: 116 sources in Florida, 

Kansas, and South Carolina with one or more EGUs. 

Frequency of response: Quarterly, occasionally. 

Total estimated burden: reduction of 14,064 hours (per 

year). Burden is defined at 5 CFR 1320.3(b). 

Total estimated cost: reduction of $1,472,047 (per year), 

includes reduction of $450,951 operation and maintenance costs. 

The burden and cost estimates above reflect the reduction in 

burden and cost for Florida sources with EGUs that would no 

longer be required to report NOx mass emissions and heat input 

data for the ozone season to the EPA under the proposed rule and 
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that are not subject to similar information collection 

requirements under the Acid Rain Program. Because these EGUs 

would no longer need to collect NOx emissions or heat input data 

under 40 CFR part 75, the estimates above also reflect the 

reduction in burden and cost to collect and quality assure these 

data and to maintain the associated monitoring equipment. 

The EPA estimates that the proposed rule would cause no 

change in information collection burden or cost for EGUs in 

Kansas that would be required to report NOx mass emissions and 

heat input data for the ozone season to the EPA or for EGUs in 

South Carolina that would no longer be required to report NOx 

emissions and heat input data for the ozone season to the EPA. 

The EGUs in both Kansas and South Carolina already are and would 

remain subject to requirements to report NOx mass emissions and 

heat input data for the entire year to the EPA under the CSAPR 

NOx Annual Trading Program, and the requirements related to ozone 

season reporting are a subset of the requirements related to 

annual reporting. Similarly, the EPA estimates that the proposed 

rule would cause no change in information collection burden or 

cost for EGUs in Florida that are subject to the Acid Rain 

Program because of the close similarity between the information 

collection requirements under CSAPR and under the Acid Rain 

Program. 

More information on the ICR analysis is included in the 

docket for this rule. 
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An agency may not conduct or sponsor, and a person is not 

required to respond to, a collection of information unless it 

displays a currently valid OMB control number. The OMB control 

numbers for the EPA's regulations in 40 CFR are listed in 40 CFR 

part 9. 

Submit your comments on the Agency's need for this 

information, the accuracy of the provided burden estimates and 

any suggested methods for minimizing respondent burden to the EPA 

using the docket identified at the beginning of this rule. You 

may also send your ICR-related comments to OMB's Office of 

Information and Regulatory Affairs via email to 

oria submissions@omb.eop.gov, Attention: Desk Officer for the 

EPA. Because OMB is required to make a decision concerning the 

ICR between 30 and 60 days after receipt, OMB must receive 

comments no later than [INSERT DATE 30 DAYS AFTER DATE OF 

PUBLICATION IN THE FEDERAL REGISTER] . The EPA will respond to any 

ICR-related comments in the final rule. The information 

collection requirements in the proposed rule have been submitted 

for approval to OMB under the PRA. The information collection 

requirements are not enforceable until OMB approves them. The 

information collection activities in this proposed rule include 

monitoring and the maintenance of records. 

E. Regulatory Flexibility Act (RFA) 

I certify that this action will not have a significant 
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economic impact on a substantial number of small entities under 

the RFA. The small entities subject to the requirements of this 

action are small businesses, small organizations, and small 

governmental jurisdictions. 

The EPA has lessened the impacts for small entities by 

excluding all units smaller than 25 MWe. This exclusion, in 

addition to the exemptions for cogeneration units and solid waste 

incineration units, eliminates the burden of higher costs for a 

substantial number of small entities located in the 23 states for 

which the EPA is proposing FIPs. 

Within these states, the EPA identified a total of 318 

potentially affected EGUs (i.e., greater than 25 MWe) warranting 

examination in its RFA analysis. Of these, EPA identified 16 

potentially affected EGUs that are owned by 7 entities that met 

the Small Business Administration's criteria for identifying 

small entities. The EPA estimated the annualized net compliance 

cost to these 7 small entities to be approximately -$38.3 million 

in 2017, or savings of $38.3 million. The fact that the net 

compliance costs for all entities are actually net savings does 

not mean that each small entity would benefit from the proposal 

to update CSAPR. The net savings are driven by entities that are 

able to increase their revenues by increasing generation. Of the 

7 small entities considered in this analysis, 1 entity may 

experience compliance costs greater than 1 percent of generation 

revenues in 2017. Since this entity is not projected to operate 
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in the base case, we are unable to compare the estimated 

compliance costs to generation revenues. However, we note that 

this entity is located in a cost of service market, where 

typically we expect entities should be able to recover all of 

their costs of complying with the proposal. 

EPA has concluded that there is no significant economic 

impact on a substantial number of small entities (No SISNOSE) for 

this rule. Details of this analysis are presented in the RIA, 

which is in the public docket. 

F. Unfunded Mandates Reform Act (UMRA) 

This action does not contain an unfunded mandate of $100 

million or more as described in UMRA, 2 U.S.C. 1531-1538, and 

does not significantly or uniquely affect small governments. 

However, the EPA analyzed the economic impacts of the proposal on 

government entities. According to EPA's analysis, the total net 

economic impact on government owned entities (state- and 

municipality-owned utilities and subdivisions) is expected to be 

negative (i.e., cost savings) in 2014. Note that we expect the 

proposal to potentially have an impact on only one category of 

government-owned entities (municipality-owned entities). This 

analysis does not examine potential indirect economic impacts 

associated with the proposal, such as employment effects in 

industries providing fuel and pollution control equipment, or the 

potential effects of electricity price increases on government 

entities. For more information on the estimated impact on 
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government entities, refer to the RIA, which is in the public 

docket. 

E. Executive Order 13132: Federalism 

This action does not have federalism implications. It will 

not have substantial direct effects on the states, on the 

relationship between the national government and the states, or 

on the distribution of power and responsibilities among the 

various levels of government. 

F. Executive Order 13175: Consultation and Coordination with 

Indian Tribal Governments 

This action has tribal implications. However, it will 

neither impose substantial direct compliance costs on federally 

recognized tribal governments, nor preempt tribal law. 

This action proposes to implement EGU NOx ozone season 

emissions reductions in 23 eastern states. However, at this time, 

none of the existing or planned EGUs affected by this rule are 

owned by tribes or located in Indian country. This action may 

have tribal implications if a new affected EGU is built in Indian 

country. Additionally, tribes have a vested interest in how this 

proposed rule would affect air quality. 

In developing CSAPR, which was promulgated on July 6, 2011 

to address interstate transport of ozone pollution under the 1997 

ozone NAAQS, 125 the EPA consulted with tribal officials under the 

125 CSAPR also addressed interstate transport of fine particulate matter 
(PM2.5) under the 1997 and 2006 PM2.5 NAAQS. 
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EPA Policy on Consultation and Coordination with Indian Tribes 

early in the process of developing that regulation to permit them 

to have meaningful and timely input into its development. A 

summary of that consultation is provided in 76 FR 48346 (August 

8, 2011). 

EPA received comments from several tribal commenters 

regarding the availability of CSAPR allowance allocations to new 

units in Indian country. EPA responded to these comments by 

instituting Indian country new unit set-asides in the final 

CSAPR. In order to protect tribal sovereignty, these set-asides 

are managed and distributed by the federal government regardless 

of whether CSAPR in the adjoining or surrounding state is 

implemented through a FIP or SIP. While there are no existing 

affected EGUs in Indian country covered by this proposal, the 

Indian country set-asides will ensure that any future new units 

built in Indian country will be able to obtain the necessary 

allowances. This proposal maintains the Indian country new unit 

set-aside and adjusts the amounts of allowances in each set-aside 

according to the same methodology of the original CSAPR rule. 

The EPA has informed tribes of our development of this 

proposal through a National Tribal Air Association - EPA air 

policy conference call (January 29, 2015). The EPA plans to 

further consult with tribal officials under the EPA Policy on 

Consultation and Coordination with Indian Tribes early in the 

process of developing this regulation to permit them to have 
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meaningful and timely input into its development. The EPA will 

facilitate this consultation before finalizing this proposed 

rule. 

As required by section 7(a), the EPA's Tribal Consultation 

Official has certified that the requirements of the executive 

order have been met in a meaningful and timely manner. A copy of 

the certification is included in the docket for this action. 

G. Executive Order 13045: Protection of Children from 

Environmental Health Risks and Safety Risks 

The EPA interprets EO 13045 (62 FR 19885, April 23, 1997) as 

applying to those regulatory actions that concern health or 

safety risks, such that the analysis required under section 5-501 

of the Order has the potential to influence the regulation. This 

action is not subject to EO 13045 because it does not involve 

decisions on environmental health or safety risks that may 

disproportionately affect children. The EPA believes that the 

ozone-related benefits, PM2.s-related co-benefits, and C02-related 

co-benefits would further improve children's health. 

H. Executive Order 13211: Actions Concerning Regulations That 

Significantly Affect Energy Supply, Distribution or Use 

This action, which is a significant regulatory action under 

EO 12866, is likely to have a significant effect on the supply, 

distribution, or use of energy. The EPA notes that one aspect of 

this proposal that may affect energy supply, disposition or use 
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is the EPA's proposing and taking comment on a range of options with respect to use of 2015 

vintage and 2016 vintage CSAPR NOx ozone-season allowances for compliance 

with 2017 and later ozone season requirements. The EPA has 

prepared a Statement of Energy Effects for the proposed 

regulatory control alternative as follows. We estimate a much 

less than 1 percent change in retail electricity prices on 

average across the contiguous U.S. in 2017, and a much less than 

1 percent reduction in coal-fired electricity generation in 2017 

as a result of this rule. The EPA projects that utility power 

sector delivered natural gas prices will change by less than 1 

percent in 2017. For more information on the estimated energy 

effects, refer to the RIA, which is in the public docket. 

I. National Technology Transfer and Advancement Act (NTTAA) 

This rulemaking does not involve technical standards. 

J. Executive Order 12898: Federal Actions to Address 

Environmental Justice in Minority Populations and Low-Income 

Populations 

The EPA believes the human health or environmental risk addressed 

by this action will not have potential disproportionately high 

and adverse human health or environmental effects on minority, 

low-income or indigenous populations. 

The EPA notes that this action proposes to update CSAPR to 

reduce interstate ozone transport with respect to the 2008 ozone 

NAAQS. This rule uses EPA's authority in CAA section 110 (a) (2) (d) 
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to reduce (nitrogen oxides) NOx pollution that significantly 

contributes to downwind ozone nonattainment or maintenance areas. 

As a result, the rule will reduce exposures to ozone in the most

contaminated areas (i.e., areas that are not meeting the 2008 

ozone National Ambient Air Quality Standards (NAAQS)). In 

addition, the rule separately identifies both nonattainment areas 

and maintenance areas. This requirement reduces the likelihood 

that areas close to the level of the standard will exceed the 

current health-based standards in the future. The EPA proposes to 

implement these emission reductions using the CSAPR EGU NOx ozone

season emissions trading program with assurance provisions. 

EPA recognizes that many environmental justice communities 

have voiced concerns in the past about emission trading and the 

potential for any emission increases in any location. The EPA 

believes that CSAPR mitigated these concerns and that this 

proposal, which applies the CSAPR framework to reduce interstate 

ozone pollution and implement these reductions, will also 

minimize community concerns. The EPA seeks comment from 

communities on this proposal. 

Ozone pollution from power plants have both local and 

regional components: part of the pollution in a given 

location-even in locations near emission sources-is due to 

emissions from nearby sources and part is due to emissions that 

travel hundreds of miles and mix with emissions from other 

sources. 
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It is important to note that the section of the Clean Air 

Act providing authority for this rule, section 110 (a) (2) (D), 

unlike some other provisions, does not dictate levels of control 

for particular facilities. CSAPR allows sources to trade 

allowances with other sources in the same or different states 

while firmly constraining any emissions shifting that may occur 

by requiring a strict emission ceiling in each state (the 

assurance level). In addition, assurance provisions in the rule 

outline the allowance surrender penalties for failing to meet the 

assurance level; there are additional allowance penalties as well 

as financial penalties for failing to hold an adequate number of 

allowances to cover emissions. 

This approach reduces EGU emissions in each state that 

significantly contribute to downwind nonattainment or maintenance 

areas, while allowing power companies to adjust generation as 

needed and ensure that the country's electricity needs will 

continue to be met. EPA maintains that the existence of these 

assurance provisions, including the penalties imposed when 

triggered, will ensure that state emissions will stay below the 

level of the budget plus variability limit. 

In addition, all sources must hold enough allowances to 

cover their emissions. Therefore, if a source emits more than its 

allocation in a given year, either another source must have used 

less than its allocation and be willing to sell some of its 

excess allowances, or the source itself had emitted less than its 
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allocation in one or more previous years (i.e., banked allowances 

for future use) . 

In summary, the CSAPR minimizes community concerns about 

localized hot spots and reduces ambient concentrations of 

pollution where they are most needed by sensitive and vulnerable 

populations by: considering the science of ozone transport to set 

strict state emissions budgets to reduce significant 

contributions to ozone nonattainment and maintenance (i.e., the 

most polluted) areas; implementing air quality-assured trading; 

requiring any emissions above the level of the allocations to be 

offset by emission decreases; and imposing strict penalties for 

sources that contribute to a state's exceedance of its budget 

plus variability limit. In addition, it is important to note that 

nothing in this final rule allows sources to violate their title 

V permit or any other federal, state, or local emissions or air 

quality requirements. 

In addition, it is important to note that CAA section 

110 (a) (2) (d), which addresses transport of criteria pollutants 

between states, is only one of many provisions of the CAA that 

provide EPA, states, and local governments with authorities to 

reduce exposure to ozone in communities. These legal authorities 

work together to reduce exposure to these pollutants in 

communities, including for minority, low-income, and tribal 

populations, and provide substantial health benefits to both the 

general public and sensitive sub-populations. 
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The EPA has informed communities of our development of this 

proposal through an Environmental Justice community call (January 

28, 2015) and a National Tribal Air Association - EPA air policy 

conference call (January 29, 2015). The EPA plans to further 

consult with communities early in the process of developing this 

regulation to permit them to have meaningful and timely input 

into its development. The EPA will facilitate this engagement 

before finalizing this proposed rule. 

K. Determinations Under Section 307 (b) (1) and (d) 

Section 307(b) (1) of the CAA indicates which Federal Courts 

of Appeal have venue for petitions of review of final actions by 

EPA. This section provides, in part, that petitions for review 

must be filed in the Court of Appeals for the District of 

Columbia Circuit if (i) the agency action consists of "nationally 

applicable regulations promulgated, or final action taken, by the 

Administrator," or (ii) such action is locally or regionally 

applicable, if "such action is based on a determination of 

nationwide scope or effect and if in taking such action the 

Administrator finds and publishes that such action is based on 

such a determination." 

The EPA proposes to find that any final action related to 

this rulemaking is "nationally applicable" or of "nationwide 

scope and effect" within the meaning of section 307(b) (1). 

Through this rulemaking action, the EPA interprets section 110 of 

the CAA, a provision which has nationwide applicability. In 
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addition, the proposed rule would apply to 23 States. The 

proposed rule is also based on a common core of factual findings 

and analyses concerning the transport of pollutants between the 

different states subject to it. For these reasons, the 

Administrator proposes to determine that any final action related 

to the proposed rule is of nationwide scope and effect for 

purposes of section 307(b) (1). Thus, pursuant to section 307(b) 

any petitions for review of any final actions regarding the 

rulemaking would be filed in the Court of Appeals for the 

District of Columbia Circuit within 60 days from the date any 

final action is published in the Federal Register. 

In addition, pursuant to sections 307 (d) (1) (C) and 307 (d) (1) (V) 

of the CAA, the Administrator proposes to determine that this 

action is subject to the provisions of section 307(d). CAA 

section 307 (d) (1) (B) provides that section 307 (d) applies to, 

among other things, to "the promulgation or revision of an 

implementation plan by the Administrator under CAA section 

110(c) ." 42 U.S.C. 7407(d) (1) (B). Under section 307(d) (1) (V), the 

provisions of section 307(d) also apply to "such other actions as 

the Administrator may determine." 42 U.S.C. 7407(d) (1) (V). The 

Agency has complied with procedural requirements of CAA section 

307(d) during the course of this rulemaking. 
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Cross-State Air Pollution Rule Update for the 2008 Ozone NAAQS, 

Proposed Rule 

Page 267 of 347 

List of Subjects in 40 CFR Parts 52, 78, and 97. 

Environmental protection, Administrative practice and 

procedure, Air pollution control, Electric power plants, Nitrogen 

oxides, Reporting and record keeping requirements. 

Dated: 

Gina McCarthy, 

Administrator. 
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For the reasons stated in the preamble, parts 52, 78, and 97 

of chapter I of title 40 of the Code of Federal Regulations are 

proposed to be amended as follows: 

PART 52-APPROVAL AND PROMULGATION OF IMPLEMENTATION PLANS 

1. The authority citation for part 52 continues to read as 

follows: 

Authority: 42 U.S.C. 7401 et seq. 

§§ 52.38, 52.39, 52.54, 52.55, 52.184, 52.540, 52.584, 52.585, 

52.731, 52.732, 52.789, 52.790, 52.840, 52.841, 52.882, 52.883, 

52.940, 52.941, 52.984, 52.1084, 52.1085, 52.1186, 52.1187, 

52.1240, 52.1241, 52.1284, 52.1326, 52.1327, 52.1428, 52.1429, 

52.1584, 52.1585, 52.1684, 52.1685, 52.1784, 52.1785, 52.1882, 

52.1883, 52.1930, 52.2040, 52.2041, 52.2140, 52.2141, 52.2240, 

52.2241, 52.2283, 52.2284, 52.2440, 52.2441, 52.2540, 52.2541, 

52.2587, and 52.2588 [Amended] 

2. Sections 52.38, 52.39, 52.54, 52.55, 52.184, 52.540, 

52.584, 52.585, 52.731, 52.732, 52.789, 52.790, 52.840, 52.841, 

52.882, 52.883, 52.940, 52.941, 52.984, 52.1084, 52.1085, 

52.1186, 52.1187, 52.1240, 52.1241, 52.1284, 52.1326, 52.1327, 

52.1428, 52.1429, 52.1584, 52.1585, 52.1684, 52.1685, 52.1784, 

52.1785, 52.1882, 52.1883, 52.1930, 52.2040, 52.2041, 52.2140, 

52.2141, 52.2240, 52.2241, 52.2283, 52.2284, 52.2440, 52.2441, 

52.2540, 52.2541, 52.2587, and 52.2588 are amended by removing 

"TR Federal Implementation Plan" wherever it appears and adding 
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in its place "CSAPR Federal Implementation Plan", by removing "TR 

NOx" wherever it appears and adding in its place "CSAPR NOx", and 

by removing "TR S02" wherever it appears and adding in its place 

"CSAPR S02". 

§§ 52.540, 52.840, 52.841, 52.882, 52.883, 52.984, 52.1186, 

52.1187, 52.1240, 52.1241, 52.1284, 52.1428, 52.1429, 52.1684, 

52.1685, 52.1784, 52.1785, 52.2140, 52.2141, 52.2283, 52.2284, 

52.2587, and 52.2588 [Amended] 

3. Sections 52.540, 52.840, 52.841, 52.882, 52.883, 52.984, 

52.1186, 52.1187, 52.1240, 52.1241, 52.1284, 52.1428, 52.1429, 

52.1684, 52.1685, 52.1784, 52.1785, 52.2140, 52.2141, 52.2283, 

52.2284, 52.2587, and 52.2588 are amended by removing "correcting 

in part the SIP's deficiency that is the basis for the CSAPR 

Federal Implementation Plan" wherever it appears and adding in 

its place "correcting the SIP's deficiency that is the basis for 

the CSAPR Federal Implementation Plan". 

Subpart A-General Provisions 

§ 52.36 [Amended] 

4. Section 52. 3 6 is amended in paragraph (e) ( 1) ( i) by 

removing "paragraphs (a) through (e)" and adding in its place 

"paragraphs (a) through (c)". 

5. Section 52.38 is amended: 

a. By revising the section heading; 

b. In paragraph (a) (2), by removing "the sources in the 
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following States" and adding in its place "sources in each of the 

following States"; 

c. In paragraph (a) (3) (ii), by adding "the" before "CSAPR 

NOx Annual trading budget"; 

d. In paragraph (a) (3) (v) (A), by removing "paragraph" and 

adding in its place "paragraphs"; 

e. In the table in paragraph (a) (4) (i) (B), by removing 

"annual" and adding in its place "Annual", and by removing 

"administrator" and adding in its place "the Administrator"; 

f. In paragraph (a) (4) (ii), by removing "for the first 

control period" and adding in its place "applicable to the first 

control period"; 

g. In paragraph (a) (5) introductory text, by removing "in 

whole or in part, as appropriate,", and by removing "paragraphs 

(a) (1) through (4) of this section" and adding in its place 

"paragraphs (a) (1) through (4) of this section with regard to 

sources in the State but not sources in any Indian country within 

the borders of the State"; 

h. In the table in paragraph (a) (5) (i) (B), by removing 

"annual" and adding in its place "Annual", and by removing 

"administrator" and adding in its place "the Administrator"; 

i. In paragraph (a) (5) (iv), by adding after "97 .412 (b)" the 

words "of this chapter"; 

j. In paragraph (a) (5) (v), by removing "97. 425, and" and 

adding in its place "and 97.425 of this chapter and", and by 
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adding after "other provisions" the words "of subpart AAAAA of 

part 97 of this chapter"; 

k. In paragraph (a) (5) (vi), by removing "paragraphs 

(a) (5) (i) and (ii)" and adding in its place "paragraph 

(a) (5) (i) "; 

l. In paragraph (a) (6), by removing "in whole or in part, as 

appropriate,", by removing "described in paragraphs (a) (1) 

through (5)" and adding in its place "set forth in paragraphs 

(a) (1) through (4)", and by removing "the sources" and adding in 

its place "sources"; 

m. In paragraph (a) (7), by removing "a State" and adding in 

its place "the State"; 

n. In paragraph (b) (1), by adding "subpart BBBBB of" before 

"part 97"; 

o. By revising paragraph (b) (2); 

p. By redesignating paragraph (b) (3) as paragraph (b) (3) (i); 

in redesignated paragraph (b) (3) (i), by further redesignating 

paragraphs (i) through (v) as paragraphs (A) through (E); and in 

redesignated paragraph (b) (3) (i) (E), by further redesignating 

paragraphs (A) and (B) as paragraphs (1) and (2); 

q. In redesignated paragraph (b) (3) (i) introductory text, by 

removing "paragraph (b) (2)" and adding in its place "paragraph 

(b) (2) (i) or (ii) "; 

r. In redesignated paragraph (b) (3) (i) (B), by adding "the" 

before "CSAPR NOx Ozone Season trading budget"; 
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s. In redesignated paragraph (b) (3) (i) (E) (1), by removing 

"paragraph (b) ( 3) ( i) through ( i v)" and adding in its place 

"paragraphs (b) (3) (i) (A) through (D)"; 

t. In redesignated paragraph (b) (3) (i) (E) (2), by removing 

"paragraph (b) ( 3) (v) (A)" and adding in its place "paragraph 

(b) (3) (i) (E) (1) "; 

u. By adding a new paragraph (b) ( 3) ( ii) ; 

v. In paragraph (b) (4) introductory text, by removing 

"paragraph (b) ( 2)" and adding in its place "paragraph (b) ( 2) ( ii) 

or (iii)"; 

w. In paragraph (b) (4) (i), by removing"§§" and adding in 

its place "§", by adding after "chapter" the words "with regard 

to the State", and by removing "whenever" and adding in its place 

"wherever"; 

x. By revising paragraph (b) (4) (ii) introductory text; 

y. In paragraph (b) (4) (ii) (B), by revising the table; 

z. In paragraph (b) (5) introductory text, by removing 

"paragraph (b) ( 2)" and adding in its place "paragraph (b) ( 2) ( ii) 

or (iii)", by removing "in whole or in part, as appropriate,", 

and by removing "paragraphs (b) (1) through (4) of this section" 

and adding in its place "paragraphs (b) (1) through (4) of this 

section with regard to sources in the State but not sources in 

any Indian country within the borders of the State"; 

aa. In paragraph (b) ( 5) ( i) , by removing "§§" and adding in 

its place "§", by adding after "chapter" the words "with regard 
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to the State", and by removing "whenever" and adding in its place 

"wherever"; 

bb. By revising paragraph (b) (5) (ii) introductory text; 

cc. In paragraph (b) (5) (ii) (B), by removing "auction of 

CSAPR" and adding in its place "auctions of CSAPR", and by 

revising the table; 

dd. In paragraph (b) (5) (ii) (C), by removing "any control 

period" and adding in its place "any such control period"; 

ee. In paragraph (b) ( 5) (iii) , by adding a comma after "May 

adopt"; 

ff. In paragraph (b) ( 5) (v) , by adding after "97. 512 (b)" the 

words "of this chapter"; 

gg. In paragraph (b) ( 5) (vi) , by removing "97. 52 5, and" and 

adding in its place "and 97.525 of this chapter and", and by 

adding after "other provisions" the words "of subpart BBBBB of 

part 97 of this chapter"; 

hh. In paragraph (b) (5) (vii), by removing "paragraph 

(b) ( 5) ( i) through (v)" and adding in its place "paragraph 

(b) ( 5) ( i) or ( ii) of this section and paragraphs (b) ( 5) (iii) 

through (v)", by removing "paragraphs (5) (ii) (B) and (C)" and 

adding in its place "paragraphs (b) (5) (ii) (B) and (C)", and by 

removing "paragraphs (b) ( 5) ( ii) and (iii)" and adding in its 

place "paragraph (b) (5) (i) or (ii) "; 

ii. In paragraph (b) (6), by removing "in whole or in part, 

as appropriate,", and by removing "paragraphs (b) (1) through (5)" 
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and adding in its place "paragraphs (b) (1) through (4)"; and 

jj. In paragraph (b) (7), by removing "a State" and adding in 

its place "the State"; 

to read as follows: 

§ 52.38 What are the requirements of the Federal Implementation 

Plans (FIPs) for the Cross-State Air Pollution Rule (CSAPR) 

relating to emissions of nitrogen oxides? 

* * * * * 

(b) * * * 

(2) The provisions of subpart BBBBB of part 97 of this 

chapter apply to sources in each of the following States and 

Indian country located within the borders of such States with 

regard to emissions in the following years: 

(i) With regard to emissions in 2015 and 2016 only, Florida 

and South Carolina; 

(ii) With regard to emissions in 2015 and each subsequent 

year, Alabama, Arkansas, Georgia, Illinois, Indiana, Iowa, 

Kentucky, Louisiana, Maryland, Michigan, Mississippi, Missouri, 

New Jersey, New York, North Carolina, Ohio, Oklahoma, 

Pennsylvania, Tennessee, Texas, Virginia, West Virginia, and 

Wisconsin; and 

(iii) With regard to emissions in 2017 and each subsequent 

year, Kansas. 

(3) * * * 

(ii) Notwithstanding the provisions of paragraph (b) (1) of 
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this section, a State other than Georgia listed in paragraph 

(b) (2) (ii) or (iii) of this section may adopt and include in a 

SIP revision, and the Administrator will approve, as CSAPR NOx 

Ozone Season allowance allocation provisions replacing the 

provisions in§ 97.511(a) of this chapter with regard to the 

State and the control period in 2018, a list of CSAPR NOx Ozone 

Season units and the amount of CSAPR NOx Ozone Season allowances 

allocated to each unit on such list, provided that the list of 

units and allocations meets the following requirements: 

(A) All of the units on the list must be units that are in 

the State and commenced commercial operation before January 1, 

2015; 

(B) The total amount of CSAPR NOx Ozone Season allowance 

allocations on the list must not exceed the amount, under 

§ 97.510(a) of this chapter for the State and the control period 

in 2018, of the CSAPR NOx Ozone Season trading budget minus the 

sum of the new unit set-aside and Indian country new unit set

aside; 

(C) The list must be submitted electronically in a format 

specified by the Administrator; and 

(D) The SIP revision must not provide for any change in the 

units and allocations on the list after approval of the SIP 

revision by the Administrator and must not provide for any change 

in any allocation determined and recorded by the Administrator 

under subpart BBBBB of part 97 of this chapter; 
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(E) Provided that: 

(1) By November 15, 2016, the State must notify the 

Administrator electronically in a format specified by the 

Administrator of the State's intent to submit to the 

Administrator a complete SIP revision meeting the requirements of 

paragraphs (b) (3) (ii) (A) through (D) of this section by April 1, 

2017; and 

(2) The State must submit to the Administrator a complete 

SIP revision described in paragraph (b) ( 3) ( ii) (E) ( 1) of this 

section by April 1, 2017. 

( 4) * * * 

(ii) The State may adopt, as CSAPR NOx Ozone Season 

allowance allocation or auction provisions replacing the 

provisions in§§ 97.511(a) and (b) (1) and 97.512(a) of this 

chapter with regard to the State and the control period in 2017 

or any subsequent year or, for Kansas, 2019 or any subsequent 

year, any methodology under which the State or the permitting 

authority allocates or auctions CSAPR NOx Ozone Season allowances 

and may adopt, in addition to the definitions in§ 97.502 of this 

chapter, one or more definitions that shall apply only to terms 

as used in the adopted CSAPR NOx Ozone Season allowance 

allocation or auction provisions, if such methodology-

* * * * * 

(B) * * * 

Year of the control period for 
which CSAPR NOx Ozone Season 

Deadline for submission of 
allocations or auction results 
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allowances are allocated or to the Administrator 
auctioned 

2017 November 1, 2016. 
2018 November 1, 2016. 
2019 June 1, 2018. 
2020 June 1, 2018. 
2021 June 1, 2019. 
2022 June 1, 2019. 

2023 and any year thereafter June 1 of the fourth year 
before the year of the control 

period. 

* * * * * 

( 5) * * * 

(ii) May adopt, as CSAPR NOx Ozone Season allowance 

allocation provisions replacing the provisions in§§ 97.511(a) 

and (b) (1) and 97.512(a) of this chapter with regard to the State 

and the control period in 2019 or any subsequent year or, for 

Georgia, 2017 or any subsequent year, any methodology under which 

the State or the permitting authority allocates or auctions CSAPR 

NOx Ozone Season allowances and that-

* * * * * 

(B) * * * 

Year of the control period for Deadline for submission of 
which CSAPR NOx Ozone Season allocations or auction results 
allowances are allocated or to the Administrator 

auctioned 
2017 November 1, 2016. 
2018 November 1, 2016. 
2019 June 1, 2018. 
2020 June 1, 2018. 
2021 June 1, 2019. 
2022 June 1, 2019. 

2023 and any year thereafter June 1 of the fourth year 
before the year of the control 

period. 
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* * * * * 

§ 52.39 What are the requirements of the Federal Implementation 

Plans (FIPs) for the Cross-State Air Pollution Rule (CSAPR) 

relating to emissions of sulfur dioxide? 

6. Section 52.39 is amended: 

a. By revising the section heading as set forth above; 

b. In paragraph (d) ( 2) , by adding "the" before "CSAPR S02 

Group 1 trading budget"; 

c. In paragraph (d) (5) (i), by removing "paragraph (d) (1) 

through (4)" and adding in its place "paragraphs (d) (1) through 

(4)"; 

d. In paragraph (e) (1) introductory text, by adding after 

"with regard to" the words "the State and"; 

e. In paragraph (e) (1) (ii), by removing "auction of CSAPR" 

and adding in its place "auctions of CSAPR", and by removing in 

the table "administrator" and adding in its place "the 

Administrator"; 

f. In paragraph (f) introductory text, by removing "in whole 

or in part, as appropriate,", and by removing "paragraphs (a), 

(b) , (d) , and (e) of this section" and adding in its place 

"paragraphs (a) , (b) , (d) , and (e) of this section with regard to 

sources in the State but not sources in any Indian country within 

the borders of the State"; 

g. In paragraph (f) (1) introductory text, by adding after 

"with regard to" the words "the State and", and by removing "and 
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any subsequent year" and adding in its place "or any subsequent 

year"; 

h. In paragraph (f) (1) (i), by removing "for such control 

period" and adding in its place "for any such control period"; 

i. In paragraph (f) (1) (ii), by removing "auction of CSAPR" 

and adding in its place "auctions of CSAPR", and by removing in 

the table "administrator" and adding in its place "the 

Administrator"; 

j. In paragraph (f) (1) (iv), by removing "paragraphs 

(f) (2) (ii) and (iii)" and adding in its place "paragraphs 

(f) (1) (ii) and (iii)"; 

k. In paragraph (f) ( 4) , by adding after "97. 612 (b)" the 

words "of this chapter"; 

l. In paragraph (f) (5), by removing "97. 625, and" and adding 

in its place "and 97.625 of this chapter and", and by adding 

after "other provisions" the words "of subpart CCCCC of part 97 

of this chapter"; 

m. In paragraph (f) (6), by removing "hold an auction under 

paragraph (f) (1) (ii) and (iii)" and adding in its place "hold an 

auction under paragraph (f) (1) "; 

n. In paragraph (g) introductory text, by adding after "with 

regard to" the words "the State and"; 

o. In paragraph (g) ( 2) , by adding "the" before "CSAPR S02 

Group 2 trading budget"; 

p. In paragraph (g) (5) (i), by removing "paragraph (g) (1) 
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through (4)" and adding in its place "paragraphs (g) (1) through 

( 4) "; 

q. In paragraph (h) (1) introductory text, by adding after 

"with regard to" the words "the State and", and by removing "and 

any subsequent year" and adding in its place "or any subsequent 

year"; 

r. In paragraph (h) (1) (ii), by removing "auction of CSAPR" 

and adding in its place "auctions of CSAPR", and by removing in 

the table "administrator" and adding in its place "the 

Administrator"; 

s. In paragraph (h) (2), by removing "hold an auction under 

paragraph (h) ( 1) ( ii) and (iii)" and adding in its place "hold an 

auction under paragraph (h) ( 1) "; 

t. In paragraph (i) introductory text, by removing "in whole 

or in part, as appropriate,", and by removing "paragraphs (a), 

(c) , (g) , and (h) of this section" and adding in its place 

"paragraphs (a), (c), (g), and (h) of this section with regard to 

sources in the State but not sources in any Indian country within 

the borders of the State"; 

u. In paragraph ( i) ( 1) introductory text, by adding after 

"with regard to" the words "the State and", and by removing "and 

any subsequent year" and adding in its place "or any subsequent 

year"; 

v. In paragraph (i) (1) (ii), by removing "auction of CSAPR" 

and adding in its place "auctions of CSAPR", and by removing in 
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the table "administrator" and adding in its place "the 

Administrator"; 

w. In paragraph ( i) ( 4) , by adding after "97. 712 (b)" the 

words "of this chapter"; 

x. In paragraph ( i) ( 5) , by removing "97. 7 2 5, and" and adding 

in its place "and 97.725 of this chapter and", and by adding 

after "other provisions" the words "of subpart DDDDD of part 97 

of this chapter"; 

y. In paragraph (i) (6), by removing "hold an auction under 

paragraphs (i) (1) (ii) and (iii)" and adding in its place "hold an 

auction under paragraph ( i) ( 1) "; 

z. In paragraph (j), by removing "in whole or in part, as 

appropriate,", by adding after "CSAPR Federal Implementation 

Plan" the words "set forth in paragraphs (a), (b), (d), and (e) 

of this section or paragraphs (a), (c), (g), and (h) of this 

section, as applicable", and by removing "paragraph (b) and (c)" 

and adding in its place "paragraph (b) or (c)"; and 

aa. In paragraph (k), by removing "a State" and adding in 

its place "the State". 

Subpart B-Alabama 

§ 52.54 [Amended] 

7. Section 52.54 is amended in paragraph (b) (2) by removing 

"the" before "Alabama's SIP revision". 

Subpart K-Florida 

8. Section 52.540 is amended by adding a new paragraph (c) 
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to read as follows: 

§ 52.540 Interstate pollutant transport provisions; What are 

the FIP requirements for decreases in emissions of nitrogen 

oxides? 

* * * * * 

(c) Notwithstanding paragraph (a) of this section, no source 

or unit located in the State of Florida or Indian country within 

the borders of the State shall be required under paragraph (a) of 

this section to comply with the requirements set forth under the 

CSAPR NOx Ozone Season Trading Program in subpart BBBBB of part 

97 of this chapter with regard to emissions after 2016. 

Subpart R-Kansas 

9. Section 52.882 is amended by revising paragraph (b) to 

read as follows: 

§ 52.882 Interstate pollutant transport provisions; What are 

the FIP requirements for decreases in emissions of nitrogen 

oxides? 

* * * * * 

(b) (1) The owner and operator of each source and each unit 

located in the State of Kansas and Indian country within the 

borders of the State and for which requirements are set forth 

under the CSAPR NOx Ozone Season Trading Program in subpart BBBBB 

of part 97 of this chapter must comply with such requirements. 

The obligation to comply with such requirements with regard to 
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sources and units in the State will be eliminated by the 

promulgation of an approval by the Administrator of a revision to 

Kansas' State Implementation Plan (SIP) as correcting the SIP's 

deficiency that is the basis for the CSAPR Federal Implementation 

Plan under§ 52.38(b), except to the extent the Administrator's 

approval is partial or conditional. The obligation to comply with 

such requirements with regard to sources and units located in 

Indian country within the borders of the State will not be 

eliminated by the promulgation of an approval by the 

Administrator of a revision to Kansas' SIP. 

(2) Notwithstanding the provisions of paragraph (b) (1) of 

this section, if, at the time of the approval of Kansas' SIP 

revision described in paragraph (b) (1) of this section, the 

Administrator has already started recording any allocations of 

CSAPR NOx Ozone Season allowances under subpart BBBBB of part 97 

of this chapter to units in the State for a control period in any 

year, the provisions of subpart BBBBB of part 97 of this chapter 

authorizing the Administrator to complete the allocation and 

recordation of CSAPR NOx Ozone Season allowances to units in the 

State for each such control period shall continue to apply, 

unless provided otherwise by such approval of the State's SIP 

revision. 

Subpart X-Michigan 

§ 52.1187 [Amended] 

10. Section 52.1187 is amended in paragraph (c) (2) by 
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removing "Maryland's SIP revision" and adding in its place 

"Michigan's SIP revision". 

Subpart PP-South Carolina 

11. Section 52.2140 is amended by adding a new paragraph 

(b) ( 3) to read as follows: 

§ 52.2140 Interstate pollutant transport provisions; What are 

the FIP requirements for decreases in emissions of nitrogen 

oxides? 

* * * * * 

(b) * * * 

(3) Notwithstanding paragraph (b) (1) of this section, no 

source or unit located in the State of South Carolina or Indian 

country within the borders of the State shall be required under 

paragraph (b) (1) of this section to comply with the requirements 

set forth under the CSAPR NOx Ozone Season Trading Program in 

subpart BBBBB of part 97 of this chapter with regard to emissions 

after 2016. 

PART 78-APPEAL PROCEDURES 

12. The authority citation for part 78 continues to read as 

follows: 

Authority: 42 U.S.C. 7401, 7403, 7410, 7411, 7426, 7601, and 

7651, et seq. 

§§ 78.1 and 78.4 [Amended] 

13. Sections 78.1 and 78.4 are amended by removing "TR NOx" 
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wherever it appears and adding in its place "CSAPR NOx", and by 

removing "TR S02" wherever it appears and adding in its place 

"CSAPR S02". 

14. Section 78.1 is amended: 

a. In paragraph (a) (1), by adding after "part 97 of this 

chapter" the words "or State regulations approved under 

§ 52.38(a) (4) or (5) or (b) (4) or (5) of this chapter or 

§ 52.39 (e), (f), (h), or (i) of this chapter", and by adding a 

new third sentence at the end of the paragraph; 

b. By adding a new paragraph (b) (14) (viii); and 

c. In paragraphs (b) ( 16) ( ii) , (iii) , and (v) , by removing 

"S02 Group 1" and adding in its place "S02 Group 2"; 

to read as follows: 

§ 78.1 Purpose and scope. 

(a) (1) * * * All references in paragraph (b) of this 

section and in § 78.3 to subpart AAAAA of part 97 of this 

chapter, subpart BBBBB of part 97 of this chapter, subpart CCCCC 

of part 97 of this chapter, and subpart DDDDD of part 97 of this 

chapter shall be read to include the comparable provisions in 

State regulations approved under§ 52.38(a) (4) or (5) of this 

chapter, § 52.38(b) (4) or (5) of this chapter, § 52.39(e) or (f) 

of this chapter, and§ 52.39(h) or (i) of this chapter, 

respectively. 

* * * * * 

(b) * * * 
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( 14) * * * 

(viii) The determination of the tonnage equivalent of a 

CSAPR NOx Ozone Season allowance under§ 97.524(f) of this 

chapter. 

* * * * * 

§ 78.4 [Amended] 

15. Section 78.4 is amended in paragraph (a) (1) (i) by 

removing "a affected" and adding in its place "an affected", by 

adding "or" before "CSAPR S02 Group 2 unit", and by removing " 

or a unit for which a TR opt-in application is submitted and not 

withdrawn". 

PART 97-FEDERAL NOx BUDGET TRADING PROGRAM, CAIR NOx AND S02 

TRADING PROGRAMS, AND CSAPR NOx AND S02 TRADING PROGRAMS 

16. The heading of part 97 is revised to read as set forth 

above. 

17. The authority citation for part 97 continues to read as 

follows: 

Authority: 42 U.S.C. 7401, 7403, 7410, 7426, 7601, and 7651, 

et seq. 

§§ 97.401 through 97.735 [Amended] 

18. Sections 97.401 through 97.735 are amended by removing 

"Transport Rule (TR)" wherever it appears and adding in its place 

"Cross-State Air Pollution Rule (CSAPR)", by removing "TR NOx" 

wherever it appears and adding in its place "CSAPR NOx", and by 
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removing "TR S02" wherever it appears and adding in its place 

"CSAPR S02". 

Subpart AAAAA-cSAPR NOx Annual Trading Program 

19. The heading of subpart AAAAA of part 97 is revised to 

read as set forth above. 

§ 97.402 [Amended] 

20. Section 97.402 is amended: 

a. By relocating all definitions beginning with "CSAPR" to 

their alphabetical locations in the list of definitions; 

b. In the definition of "Cogeneration system", by removing 

"steam turbine generator" and adding in its place "generator"; 

c. In the definition of "Commence commercial operation", in 

paragraph (2) introductory text, by adding after "defined in" the 

word "the"; 

d. In the definition of "CSAPR NOx Annual allowances held or 

hold TR N04 Annual allowances", by removing "TR NO/' and adding 

in its place "CSAPR NOx"; 

e. In the definition of "CSAPR 502 Group 2 Trading Program", 

by removing "52.39(a)" and adding in its place"§ 52.39(a)"; 

f. In the definition of "Fossil fuel", by removing "§§" and 

adding in its place §"; 

g. In the definition of "Owner", by removing the paragraph 

designator "3)" and adding in its place the paragraph designator 

"(3)"; and 
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h. In the definition of "Sequential use of energy", in 

paragraph (2), by adding after "from" the word "a". 

§ 97.404 [Amended] 

21. Section 97.404 is amended in paragraph (b) (2) (ii) by 

removing "paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (2) (i) If. 

§ 97.406 [Amended] 

22. Section 97.406 is amended in the heading of paragraph 

(c) (4) by adding "CSAPR NOx Annual" before "allowances". 

§ 97.410 State NOx Annual trading budgets, new unit set-asides, 

Indian country new unit set-asides, and variability limits. 

23. Section 97.410 is amended: 

a. By revising the heading as set forth above; 

b. By removing "NOx annual trading budget" wherever it 

appears and adding in its place "NOx Annual trading budget"; 

c. By removing "NOx annual new unit set-aside" wherever it 

appears and adding in its place "new unit set-aside"; 

d. By removing "NOx annual Indian country new unit set

aside" wherever it appears and adding in its place "Indian 

country new unit set-aside"; 

e. By removing "NOx annual variability limit" wherever it 

appears and adding in its place "variability limit"; 

f. In paragraph (a) introductory text, by removing "new unit

set aside" and adding in its place "new unit set-aside"; 
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g. By adding and reserving paragraphs (a) (11) (vi) and 

(a) (16) (vi); and 

h. in paragraph (c), by adding after "Each" the word 

"State", by removing "identified", and by removing "set aside" 

wherever it appears and adding in its place "set-aside". 

§ 97.411 [Amended] 

24. Section 97.411 is amended: 

a. In paragraphs (b) (1) (iii) and (b) (2) (iii), by adding 

after "November 30 of" the word "the"; 

b. In paragraph (c) (1) (ii), by removing"§ 52.38 (a) (3), (4), 

or (5)" and adding in its place"§ 52.38(a)(4) or (5)"; 

c. In paragraph (c) (5) (i) (B), by adding after "§ 52.38 (a) (4) 

or (5)" the words "of this chapter"; 

d. In paragraph (c) (5) (ii) introductory text, by removing 

"of this paragraph" and adding in its place "of this section"; 

e. In paragraph (c) (5) (ii) (B), by adding after 

"§ 52.38 (a) (4) or (5)" the words "of this chapter"; and 

f. In paragraph (c) (5) (iii), by removing "of this paragraph" 

and adding in its place "of this section". 

§ 97.412 [Amended] 

25. Section 97.412 is amended: 

a. In paragraph (a) (2), by removing "§§" and adding in its 

place "§"; 

b. In paragraph (a) (4) (i), by removing "paragraph (a) (1) (i) 

through (iii)" and adding in its place "paragraphs (a) (1) (i) 
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through (iii)"; 

c. In paragraph (a) ( 4) ( ii) , by adding after "paragraph 

(a) (4) (i)" the words "of this section"; 

d. In paragraph (a) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; 

e. In paragraph (b) ( 4) ( ii) , by adding after "paragraph 

(b) ( 4) ( i)" the words "of this section"; 

f. In paragraph (b) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; and 

g. In paragraph (b) (10) (ii), by adding after "§ 52.38 (a) (4) 

or (5)" the words "of this chapter". 

§ 97.421 [Amended] 

26. Section 97.421 is amended: 

a. In paragraphs (c), (d), and (e), by removing "period" and 

adding in its place "periods"; and 

b. In paragraph (j), by removing "the date" and adding in 

its place "the date 15 days after the date". 

§ 97.425 [Amended] 

27. Section 97.425 is amended: 

a. In paragraph (b) (2) (iii) introductory text, by removing 

"paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (1) (ii) If; 

b. In paragraph (b) ( 2) (iii) (B) , by adding "the calculations 

incorporating" before "any adjustments"; 

c. In paragraph (b) ( 4) ( i) , by removing "the" before "them"; 
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and 

d. In paragraph (b) (6) (iii) (B), by removing after 

"appropriate" the word "at". 

§ 97.426 [Amended] 

28. Section 97.426 is amended in paragraph (b) by removing 

"97.427, or 97.428" and adding in its place "§ 97.427, or 

§ 97.428". 

§ 97.428 [Amended] 

29. Section 97.428 is amended in paragraph (b) by removing 

"paragraph (a) (1)" and adding in its place "paragraph (a)". 

§ 97.430 [Amended] 

30. Section 97.430 is amended: 

a. In paragraph (b) introductory text, by adding after 

"operator" the words "of a CSAPR NOx Annual unit", by adding "the 

later of" before "the following dates" each time it appears, and 

by removing the final period and adding in its place a colon; 

b. By removing paragraphs (b) (1) and (b) (2) introductory 

text; 

c. By redesignating paragraphs (b) (2) (i) and (ii) as 

paragraphs (b) ( 1) and ( 2) ; 

d. In redesignated paragraph (b) (2), by removing the final 

semicolon and adding in its place a period; 

e. In paragraph (b) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

f. In paragraph (b) ( 3) (iii) , by adding after "§ 7 5. 6 6" the 
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words "of this chapter". 

§ 97.431 [Amended] 

31. Section 97.431 is amended in paragraph (d) (3) 

introductory text by removing "§§" and adding in its place "§". 

§ 97.434 [Amended] 

32. Section 97.434 is amended: 

a. In paragraph (b) by adding "the" before "requirements"; 

b. In paragraph (d) (1) introductory text, by removing "the 

CSAPR" and adding in its place "a CSAPR", and by adding "the 

later of" before the final colon; 

c. In paragraph (d) (1) (i), by removing "For a unit that 

commences commercial operation before July 1, 2014, the" and 

adding in its place "The"; and 

d. In paragraph (d) (1) (ii), by removing "For a unit that 

commences commercial operation on or after July 1, 2014, the" and 

adding in its place "The", and by removing ", unless that quarter 

is the third or fourth quarter of 2014, in which case reporting 

shall commence in the quarter covering January 1, 2015 through 

March 31, 2015". 

Subpart BBBBB-cSAPR NOx Ozone Season Trading Program 

33. The heading of subpart BBBBB of part 97 is revised to 

read as set forth above. 

34. Section 97.502 is amended: 

a. By relocating all definitions beginning with "CSAPR" to 

their alphabetical locations in the list of definitions; 
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b. In the definition of "Cogeneration system", by removing 

"steam turbine generator" and adding in its place "generator"; 

c. In the definition of "Commence commercial operation", in 

paragraph (2) introductory text, by adding after "defined in" the 

word "the"; 

d. By revising the definitions of "CSAPR NOx Ozone Season 

allowance" and "CSAPR NOx Ozone Season em~ss~ons limitation"; 

e. In the definitions of "CSAPR S02 Group 1 Trading Program" 

and "CSAPR S02 Group 2 Trading Program", by removing "52. 3 9 (a)" 

and adding in in its place"§ 52.39(a)"; 

f. In the definition of "Fossil fuel", by removing "§§" and 

adding in its place §"; 

g. In the definition of "Sequential use of energy", in 

paragraph (2), by adding after "from" the word "a"; and 

h. By adding, in alphabetical order, a new definition of 

"Tonnage equi valent"; 

to read as follows: 

§ 97.502 Definitions. 

* * * * * 

CSAPR NOx Ozone Season allowance means a limited 

authorization under the CSAPR NOx Ozone Season Trading Program 

issued and allocated or auctioned to a CSAPR NOx Ozone Season 

unit in a State (or Indian country within the borders of such 

State) by the Administrator under this subpart, or by the State 

or permitting authority under a SIP revision approved by the 
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Administrator under § 52. 3 8 (b) ( 3) , ( 4) , or ( 5) of this chapter, 

to emit either: 

(1) One ton of NOx in the State (or Indian country located 

within the borders of such State) during a control period of the 

specified calendar year for which the authorization is allocated 

or auctioned; or 

(2) As determined under§ 97.524(f), up to one ton of NOx in 

another State (or Indian country located within the borders of 

another State) or during a control period after the specified 

calendar year for which the authorization is allocated or 

auctioned. 

* * * * * 

CSAPR NOx Ozone Season em~ss~ons limitation means, for a 

CSAPR NOx Ozone Season source, the tonnage of NOx emissions 

authorized in a control period in a given year by the tonnage 

equivalent of CSAPR NOx Ozone Season allowances available for 

deduction for the source under§ 97.524(a) for such control 

period. 

* * * * * 

Tonnage equivalent means, with regard to a specific 

individual CSAPR NOx Ozone Season allowance held or deducted for 

an identified purpose, the portion of one ton represented by the 

CSAPR NOx Ozone Season allowance as determined under§ 97.524(f) 

or, with regard to a specific group of CSAPR NOx Ozone Season 

allowances held or deducted for a common identified purpose, the 
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unrounded sum of the tonnage equivalents of the individual CSAPR 

NOx Ozone Season allowances comprising the group. 

* * * * * 

§ 97.504 [Amended] 

35. Section 97.504 is amended in paragraph (b) (2) (ii) by 

removing "paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) ( 2) ( i) ", and by removing "TR NOX" and adding in its place 

"CSAPR NOx". 

36. Section 97.506 is amended: 

a. By revising paragraphs (c) (1) (i), (c) (2) (i) introductory 

text, and (c) (2) (v) (B); 

b. By redesignating paragraph (c) (3) (i) as paragraph 

(c) (3) (i) (A), and by revising the redesignated paragraph; 

c. By adding a new paragraph (c) (3) (i) (B); 

d. In the heading of paragraph (c) (4), by adding "CSAPR NOx 

Ozone Season" before "allowances"; and 

e. By revising paragraph (c) (6) introductory text; 

to read as follows: 

§ 97.506 

* * * 

(c) * 

( 1) * 

Standard requirements. 

* * 

* * 

* * 

(i) As of the allowance transfer deadline for a control 

period in a given year, the owners and operators of each CSAPR 

NOx Ozone Season source and each CSAPR NOx Ozone Season unit at 
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the source shall hold, in the source's compliance account, CSAPR 

NOx Ozone Season allowances available for deduction for such 

control period under§ 97.524(a) with a tonnage equivalent not 

less than the tons of total NOx emissions for such control period 

from all CSAPR NOx Ozone Season units at the source. 

* * * * * 

(2) * * * 

(i) If total NOx emissions during a control period in a 

given year from all CSAPR NOx Ozone Season units at CSAPR NOx 

Ozone Season sources in a State (and Indian country within the 

borders of such State) exceed the State assurance level, then the 

owners and operators of such sources and units in each group of 

one or more sources and units having a common designated 

representative for such control period, where the common 

designated representative's share of such NOx emissions during 

such control period exceeds the common designated 

representative's assurance level for the State and such control 

period, shall hold (in the assurance account established for the 

owners and operators of such group) CSAPR NOx Ozone Season 

allowances available for deduction for such control period under 

§ 97.525(a) with a tonnage equivalent not less than two times the 

product (rounded to the nearest whole number), as determined by 

the Administrator in accordance with§ 97.525(b), of multiplying-

* * * * * 

(v) * * * 
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(B) Each ton of the tonnage equivalent of CSAPR NOx Ozone 

Season allowances that the owners and operators fail to hold for 

such control period in accordance with paragraphs (c) (2) (i) 

through (iii) of this section and each day of such control period 

shall constitute a separate violation of this subpart and the 

Clean Air Act. 

( 3) * * * 

(i) (A) Except as provided in paragraph (c) (3) (i) (B) of this 

section, a CSAPR NOx Ozone Season unit shall be subject to the 

requirements under paragraph (c) (1) of this section for the 

control period starting on the later of May 1, 2015 or the 

deadline for meeting the unit's monitor certification 

requirements under§ 97.530(b) and for each control period 

thereafter. 

(B) A CSAPR NOx Ozone Season unit in the State of Kansas (or 

Indian country within the borders of the State) that is not a 

CSAPR NOx Ozone Season unit in another State (or Indian country 

within the borders of another State) during any portion of a 

control period in 2015 or 2016 shall be subject to the 

requirements under paragraph (c) (1) of this section for the 

control period starting on the later of May 1, 2017 or the 

deadline for meeting the unit's monitor certification 

requirements under§ 97.530(b) and for each control period 

thereafter. 

* * * * * 
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(6) Limited authorization. A CSAPR NOx Ozone Season 

allowance is a limited authorization to emit up to one ton of NOx 

during the control period in one year as determined under 

§ 97.524(f). Such authorization is limited in its use and 

duration as follows: 

* * * * * 

37. Section 97.510 is revised to read as follows: 

§ 97.510 State NOx Ozone Season trading budgets, new unit set-

asides, Indian country new unit set-asides, and variability 

limits. 

(a) The State NOx Ozone Season trading budgets, new unit set

asides, and Indian country new unit set-asides for allocations of 

CSAPR NOx Ozone Season allowances for the control periods in 2015 

and thereafter are as follows: 

( 1) Alabama. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 31,746 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 635 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 9,979 tons. 

(v) The new unit set-aside for 2017 and thereafter is 205 

tons. 

(vi) [Reserved] 

( 2) Arkansas. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 15,110 tons. 
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(ii) The new unit set-aside for 2015 and 2016 is 756 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 6,949 tons. 

(v) The new unit set-aside for 2017 and thereafter is 141 

tons. 

(vi) [Reserved] 

(3) Florida. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 28,644 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 544 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 29 tons. 

( i v) [Reserved] 

(v) [Reserved] 

(vi) [Reserved] 

(4) Georgia. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 27,944 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 559 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 24,041 tons. 

(v) The new unit set-aside for 2017 and thereafter is 481 

tons. 

(vi) [Reserved] 

(5) Illinois. (i) The NOx Ozone Season trading budget for 

281 

ED _000738_00002686-00281 



2015 and 2016 is 21,208 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,697 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 12,078 tons. 

(v) The new unit set-aside for 2017 and thereafter is 591 

tons. 

(vi) [Reserved] 

(6) Indiana. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 46,876 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,406 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 28,284 tons. 

(v) The new unit set-aside for 2017 and thereafter is 565 

tons. 

(vi) [Reserved] 

(7) Iowa. (i) The NOx Ozone Season trading budget for 2015 

and 2016 is 16,532 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 314 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 17 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 8,351 tons. 

(v) The new unit set-aside for 2017 and thereafter is 411 

282 

ED_000738_00002686-00282 



tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 8 tons. 

( 8) Kansas. ( i) [Reserved] 

( ii) [Reserved] 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 9,272 tons. 

(v) The new unit set-aside for 2017 and thereafter is 272 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 9 tons. 

( 9) Kentucky. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 36,167 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,447 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 21,519 tons. 

(v) The new unit set-aside for 2017 and thereafter is 647 

tons. 

(vi) [Reserved] 

( 10) Louisiana. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 18,115 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 344 tons. 

(iii) The Indian country new unit set-aside for 2015 and 
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2016 is 18 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 15,807 tons. 

(v) The new unit set-aside for 2017 and thereafter is 612 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 16 tons. 

(11) Maryland. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 7,179 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 144 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 4,026 tons. 

(v) The new unit set-aside for 2017 and thereafter is 485 

tons. 

(vi) [Reserved] 

(12) Michigan. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 28,041 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 533 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 28 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 19,115 tons. 

(v) The new unit set-aside for 2017 and thereafter is 363 

tons. 
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(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 19 tons. 

(13) Mississippi. (i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 12,429 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 237 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 12 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 5,910 tons. 

(v) The new unit set-aside for 2017 and thereafter is 584 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 6 tons. 

(14) Missouri. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 22,788 tons. 

(ii) The new unit set-aside for 2015 is 684 tons and for 

2016 is 1,367 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 15,323 tons. 

(v) The new unit set-aside for 2017 and thereafter is 314 

tons. 

(vi) [Reserved] 

(15) New Jersey. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 4,128 tons. 
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(ii) The new unit set-aside for 2015 and 2016 is 83 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 2,015 tons. 

(v) The new unit set-aside for 2017 and thereafter is 1,151 

tons. 

(vi) [Reserved] 

( 16) New York. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 10,369 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 197 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 10 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 4,450 tons. 

(v) The new unit set-aside for 2017 and thereafter is 89 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 4 tons. 

( 17) North Carolina. ( i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 22,168 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,308 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 22 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 12,275 tons. 

286 

ED_000738_00002686-00286 



(v) The new unit set-aside for 2017 and thereafter is 236 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 12 tons. 

(18) Ohio. (i) The NOx Ozone Season trading budget for 2015 

and 2016 is 41,284 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 826 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 16,660 tons. 

(v) The new unit set-aside for 2017 and thereafter is 337 

tons. 

(vi) [Reserved] 

( 19) Oklahoma. ( i) The NOx Ozone Season trading budget for 

2015 is 36,567 tons and for 2016 is 22,694 tons. 

(ii) The new unit set-aside for 2015 is 731 tons and for 

2016 is 454 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 16,215 tons. 

(v) The new unit set-aside for 2017 and thereafter is 309 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 16 tons. 

(20) Pennsylvania. (i) The NOx Ozone Season trading budget 
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for 2015 and 2016 is 52,201 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,044 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 14,387 tons. 

(v) The new unit set-aside for 2017 and thereafter is 1,017 

tons. 

(vi) [Reserved] 

( 21) South Carolina. ( i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 13,909 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 264 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 14 tons. 

( i v) [Reserved] 

(v) [Reserved] 

(vi) [Reserved] 

(22) Tennessee. (i) The NOx Ozone Season trading budget for 

2015 and 2016 is 14,908 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 298 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 5,481 tons. 

(v) The new unit set-aside for 2017 and thereafter is 109 

tons. 

(vi) [Reserved] 
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(23) Texas. (i) The NOx Ozone Season trading budget for 2015 

and 2016 is 65,560 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 2,556 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 66 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 58,002 tons. 

(v) The new unit set-aside for 2017 and thereafter is 2,852 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 58 tons. 

( 2 4) Virginia. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 14,452 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 723 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 6,818 tons. 

(v) The new unit set-aside for 2017 and thereafter is 1,844 

tons. 

(vi) [Reserved] 

(25) West Virginia. (i) The NOx Ozone Season trading budget 

for 2015 and 2016 is 25,283 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 1,264 tons. 

(iii) [Reserved] 

(iv) The NOx Ozone Season trading budget for 2017 and 
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thereafter is 13,390 tons. 

(v) The new unit set-aside for 2017 and thereafter is 268 

tons. 

(vi) [Reserved] 

( 2 6) Wisconsin. ( i) The NOx Ozone Season trading budget for 

2015 and 2016 is 14,784 tons. 

(ii) The new unit set-aside for 2015 and 2016 is 872 tons. 

(iii) The Indian country new unit set-aside for 2015 and 

2016 is 15 tons. 

(iv) The NOx Ozone Season trading budget for 2017 and 

thereafter is 5,561 tons. 

(v) The new unit set-aside for 2017 and thereafter is 115 

tons. 

(vi) The Indian country new unit set-aside for 2017 and 

thereafter is 6 tons. 

(b) The States' variability limits for the State NOx Ozone 

Season trading budgets for the control periods in 2017 and 

thereafter are as follows: 

( 1) The variability limit for Alabama is 2,096 tons. 

( 2) The variability limit for Arkansas is 1,459 tons. 

( 3) [Reserved] 

( 4) The variability limit for Georgia is 5,049 tons. 

( 5) The variability limit for Illinois is 2,536 tons. 

( 6) The variability limit for Indiana is 5,940 tons. 

( 7) The variability limit for Iowa is 1,754 tons. 
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(8) The variability limit for Kansas is 1,947 tons. 

(9) The variability limit for Kentucky is 4,519 tons. 

(10) The variability limit for Louisiana is 3,319 tons. 

(11) The variability limit for Maryland is 845 tons. 

(12) The variability limit for Michigan is 4,014 tons. 

(13) The variability limit for Mississippi is 1,241 tons. 

(14) The variability limit for Missouri is 3,218 tons. 

(15) The variability limit for New Jersey is 423 tons. 

(16) The variability limit for New York is 935 tons. 

(17) The variability limit for North Carolina is 2,578 tons. 

(18) The variability limit for Ohio is 3,499 tons. 

(19) The variability limit for Oklahoma is 3,405 tons. 

(20) The variability limit for Pennsylvania is 3,021 tons. 

( 21) [Reserved] 

(22) The variability limit for Tennessee is 1,151 tons. 

(23) The variability limit for Texas is 12,180 tons. 

(24) The variability limit for Virginia is 1,432 tons. 

(25) The variability limit for West Virginia is 2,812 tons. 

(26) The variability limit for Wisconsin is 1,168 tons. 

(c) Each State NOx Ozone Season trading budget in this 

section includes any tons in a new unit set-aside or Indian 

country new unit set-aside, but does not include any tons in a 

variability limit. 

38. Section 97.511 is amended: 

a. In paragraphs (b) (1) (iii) and (b) (2) (iii), by adding 
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after "August 31 of" the word "the"; 

b. In paragraph (b) (2) (iv) (B), by adding a paragraph break 

after the end of the second sentence and before the paragraph 

designator "(v)" for the following paragraph (b) (2) (v); 

c. In paragraph (c) (1) (ii), by removing"§ 52.38 (b) (3), (4), 

or (5)" and adding in its place"§ 52.38(b) (4) or (5)", and by 

removing "January 1" and adding in its place "May 1"; 

d. By revising paragraph (c) (3); 

e. In paragraph (c) (5) (i) (B), by adding after "§ 52.38 (b) (4) 

or (5)" the words "of this chapter"; 

f. In paragraph (c) (5) (ii) introductory text, by removing 

"of this paragraph" and adding in its place "of this section"; 

g. In paragraph (c) (5) (ii) (B), by adding after 

"§ 52.38 (b) (4) or (5)" the words "of this chapter"; and 

h. In paragraph (c) (5) (iii), by removing "of this paragraph" 

and adding in its place "of this section"; 

to read as follows: 

§ 97.511 Timing requirements for CSAPR NOx Ozone Season 

allowance allocations. 

* * * * * 

(c) * * * 

(3) If the Administrator already recorded such CSAPR NOx 

Ozone Season allowances under§ 97.521 and if the Administrator 

makes the determination under paragraph (c) (1) of this section 

before making deductions for the source that includes such 
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recipient under§ 97.524(b) for such control period, then the 

Administrator will deduct from the account in which such CSAPR 

NOx Ozone Season allowances were recorded CSAPR NOx Ozone Season 

allowances allocated for the same or a prior control period until 

the tonnage equivalent of the CSAPR NOx Ozone Season allowances 

deducted under this paragraph equals or exceeds the tonnage 

equivalent of such already recorded CSAPR NOx Ozone Season 

allowances, making all such deductions in whole CSAPR NOx Ozone 

Season allowances. The authorized account representative shall 

ensure that there are CSAPR NOx Ozone Season allowances in such 

account with a tonnage equivalent sufficient for completion of 

the deduction. 

* * * * * 

39. Section 97.512 is amended: 

a. By revising paragraph (a) introductory text; 

b. In paragraph (a) (4) (i), by removing "paragraph (a) (1) (i) 

through (iii)" and adding in its place "paragraphs (a) (1) (i) 

through (iii)"; 

c. In paragraph (a) (2), by removing "§§" and adding in its 

place "§"; 

d. In paragraph (a) (4) (ii), by adding after "paragraph 

(a) (4) (i)" the words "of this section"; 

e. In paragraph (a) ( 9) (i), by adding after "August 31 of" 

the word "the"; 

f. By revising paragraph (b) introductory text; 
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g. In paragraph (b) ( 4) ( ii) , by adding after "paragraph 

(b) ( 4) ( i)" the words "of this section"; 

h. In paragraph (b) ( 9) ( i) , by adding after "August 31 of" 

the word "the"; and 

i. In paragraph (b) (10) (ii), by adding after "§ 52.38 (b) (4) 

or (5)" the words "of this chapter"; 

to read as follows: 

§ 97.512 CSAPR NOx Ozone Season allowance allocations to new 

units. 

(a) For each control period in 2015 and thereafter and for 

the CSAPR NOx Ozone Season units in each State for which a new 

unit set-aside is set forth in§ 97.510 for that control period, 

the Administrator will allocate CSAPR NOx Ozone Season allowances 

to the CSAPR NOx Ozone Season units as follows: 

* * * * * 

(b) For each control period in 2015 and thereafter and for 

the CSAPR NOx Ozone Season units located in Indian country within 

the borders of each State for which an Indian country new unit 

set-aside is set forth in§ 97.510 for that control period, the 

Administrator will allocate CSAPR NOx Ozone Season allowances to 

the CSAPR NOx Ozone Season units as follows: 

* * * * * 

40. Section 97.521 is amended: 

a. In paragraph (b) introductory text, by removing 

"§ 52.38 (b) (3) (i) through (iv)" and adding in its place 
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"§ 52.38 (b) (3) (i) (A) through (D)"; 

b. By redesignating paragraph (c) as paragraph (c) (1), and 

by revising the redesignated paragraph; 

c. By adding a new paragraph (c) ( 2) ; 

d. By revising paragraphs (d) and (e); and 

e. in paragraph (j), by removing "the date" and adding in 

its place "the date 15 days after the date"; 

to read as follows: 

§ 97.521 Recordation of CSAPR NOx Ozone Season allowance 

allocations and auction results. 

* * * * * 

(c) (1) By December 1, 2016, the Administrator will record in 

each CSAPR NOx Ozone Season source's compliance account the CSAPR 

NOx Ozone Season allowances allocated to the CSAPR NOx Ozone 

Season units at the source, or in each appropriate Allowance 

Management System account the CSAPR NOx Ozone Season allowances 

auctioned to CSAPR NOx Ozone Season units, in accordance with 

§ 97.511(a), or with a SIP revision approved under§ 52.38(b) (4) 

or (5) of this chapter, for the control period in 2017 or, for 

such sources in Georgia, the control periods in 2017 and 2018. 

(2) For the CSAPR NOx Ozone Season sources not in Georgia, 

by December 1, 2016, the Administrator will record in each such 

source's compliance account the CSAPR NOx Ozone Season allowances 

allocated to the CSAPR NOx Ozone Season units at the source in 

accordance with§ 97.511(a) for the control period in 2018, 
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unless the State in which the source is located notifies the 

Administrator in writing by November 15, 2016 of the State's 

intent to submit to the Administrator a complete SIP revision by 

April 1, 2017 meeting the requirements of § 52.38 (b) (3) (ii) (A) 

through (D) of this chapter. 

(A) If the State does not submit to the Administrator by 

April 1, 2017 such complete SIP revision, the Administrator will 

record by April 15, 2017 in each CSAPR NOx Ozone Season source's 

compliance account the CSAPR NOx Ozone Season allowances 

allocated to the CSAPR NOx Ozone Season units at the source in 

accordance with§ 97.511(a) for the control period in 2018. 

(B) If the State submits to the Administrator by April 1, 

2017 and the Administrator approves by October 1, 2017 such 

complete SIP revision, the Administrator will record by October 

1, 2017 in each CSAPR NOx Ozone Season source's compliance 

account the CSAPR NOx Ozone Season allowances allocated to the 

CSAPR NOx Ozone Season units at the source as provided in such 

approved, complete SIP revision for the control period in 2018. 

(C) If the State submits to the Administrator by April 1, 

2017 and the Administrator does not approve by October 1, 2017 

such complete SIP revision, the Administrator will record by 

October 1, 2017 in each CSAPR NOx Ozone Season source's 

compliance account the CSAPR NOx Ozone Season allowances 

allocated to the CSAPR NOx Ozone Season units at the source in 

accordance with§ 97.511(a) for the control period in 2018. 
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(d) By July 1, 2018, the Administrator will record in each 

CSAPR NOx Ozone Season source's compliance account the CSAPR NOx 

Ozone Season allowances allocated to the CSAPR NOx Ozone Season 

units at the source, or in each appropriate Allowance Management 

System account the CSAPR NOx Ozone Season allowances auctioned to 

CSAPR NOx Ozone Season units, in accordance with§ 97.511(a), or 

with a SIP revision approved under§ 52.38(b) (4) or (5) of this 

chapter, for the control periods in 2019 and 2020. 

(e) By July 1, 2019, the Administrator will record in each 

CSAPR NOx Ozone Season source's compliance account the CSAPR NOx 

Ozone Season allowances allocated to the CSAPR NOx Ozone Season 

units at the source, or in each appropriate Allowance Management 

System account the CSAPR NOx Ozone Season allowances auctioned to 

CSAPR NOx Ozone Season units, in accordance with§ 97.511(a), or 

with a SIP revision approved under§ 52.38(b) (4) or (5) of this 

chapter, for the control periods in 2021 and 2022. 

* * * * * 

41. Section 97.524 is amended: 

a. By revising paragraphs (b) introductory text, (b) (1)' 

(c) ( 2) introductory text, and (c) (2) (i) and ( ii) ; 

b. By adding new paragraphs (c) ( 2) (iii) through (v) ; 

c. By revising paragraph (d) ; and 

d. By adding a new paragraph (f) ; 

to read as follows: 

§ 97.524 Compliance with CSAPR NOx Ozone Season emissions 
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limitation. 

* * * * * 

(b) Deductions for compliance. After the recordation, in 

accordance with §97.523, of CSAPR NOx Ozone Season allowance 

transfers submitted by the allowance transfer deadline for a 

control period in a given year, the Administrator will deduct 

from each source's compliance account CSAPR NOx Ozone Season 

allowances available under paragraph (a) of this section in order 

to determine whether the source meets the CSAPR NOx Ozone Season 

emissions limitation for such control period, making all such 

deductions in whole CSAPR NOx Ozone Season allowances, as 

follows: 

(1) Until the tonnage equivalent of the CSAPR NOx Ozone 

Season allowances deducted equals or exceeds the number of tons 

of total NOx emissions from all CSAPR NOx Ozone Season units at 

the source for such control period; or 

* * * * * 

(c) * * * 

(2) Default order of deductions. The Administrator will 

deduct CSAPR NOx Ozone Season allowances under paragraph (b) or 

(d) of this section from the source's compliance account in 

accordance with a complete request under paragraph (c) (1) of this 

section or, in the absence of such request or in the case of 

identification of an insufficient amount of CSAPR NOx Ozone 

Season allowances in such request, in the following order: 
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(i) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (1) of this section to have a tonnage equivalent of 

one ton per allowance that were allocated or auctioned from the 

NOx Ozone Season trading budget for the State within whose 

borders the source is located to the units at the source and were 

not transferred out of the compliance account, in the order of 

recordation; 

(ii) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (1) of this section to have a tonnage equivalent of 

one ton per allowance that were not allocated or auctioned from 

the NOx Ozone Season trading budget for the State within whose 

borders the source is located to any unit at the source and were 

transferred to and recorded in the compliance account pursuant to 

this subpart, in the order of recordation; 

(iii) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (2) of this section to have a tonnage equivalent of 

four tenths of one ton per allowance, in the order of 

recordation; 

(iv) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (3) of this section to have a tonnage equivalent of 

one fourth of one ton per allowance that were allocated or 

auctioned from the NOx Ozone Season trading budget for the State 

within whose borders the source is located to the units at the 

source and were not transferred out of the compliance account, in 

the order of recordation; and 
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(v) Any CSAPR NOx Ozone Season allowances determined under 

paragraph (f) (3) of this section to have a tonnage equivalent of 

one fourth of one ton per allowance that were not allocated or 

auctioned from the NOx Ozone Season trading budget for the State 

within whose borders the source is located to any unit at the 

source and were transferred to and recorded in the compliance 

account pursuant to this subpart, in the order of recordation. 

(d) Deductions for excess emissions. After making the 

deductions for compliance under paragraph (b) of this section for 

a control period in a year in which the CSAPR NOx Ozone Season 

source has excess emissions, the Administrator will deduct from 

the source's compliance account CSAPR NOx Ozone Season allowances 

allocated for a control period in a prior year or the control 

period in the year of the excess emissions or in the immediately 

following year, making all such deductions in whole CSAPR NOx 

Ozone Season allowances, until the tonnage equivalent of the 

CSAPR NOx Ozone Season allowances deducted under this paragraph 

equals or exceeds two times the number of tons of the source's 

excess emissions. 

* * * * * 

(f) Tonnage equivalents of CSAPR NOx Ozone Season 

allowances. Where a determination is needed of the tonnage 

equivalent of a CSAPR NOx Ozone Season allowance held or deducted 

under any provision of§ 97.506(c), § 97.511(c), § 97.524, 

§ 97.525, § 97.527, or§ 97.528 relating to the holding or 
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deduction of CSAPR NOx Ozone Season allowances, the Administrator 

will make the determination as follows, provided that 

notwithstanding any such determination the CSAPR NOx Ozone Season 

allowance remains subject to the limitations in§ 97.506(c) (6): 

(1) Except as provided under paragraph (f) (2) or (f) (3) of 

this section, the tonnage equivalent of each CSAPR NOx Ozone 

Season allowance shall be one ton per allowance. 

(2) Where a CSAPR NOx Ozone Season allowance has been 

allocated or auctioned for a control period in 2017 or a 

subsequent year from the NOx Ozone Season trading budget for 

Georgia, and where the CSAPR NOx Ozone Season allowance is held 

or deducted for any purpose related to emissions from a CSAPR NOx 

Ozone Season unit in another State (or Indian country within the 

borders of another State) or for the purpose of correcting an 

allocation or recordation error affecting a CSAPR NOx Ozone 

Season unit in another State (or Indian country within the 

borders of another State), the tonnage equivalent of the CSAPR 

NOx Ozone Season allowance shall be four tenths of one ton per 

allowance. 

(3) Where a CSAPR NOx Ozone Season allowance has been 

allocated or auctioned for a control period in 2015 or 2016, and 

where the CSAPR NOx Ozone Season allowance is held or deducted 

for any purpose related to emissions from a CSAPR NOx Ozone 

Season unit in any State except Georgia (or Indian country within 

the borders of such a State) in a control period in 2017 or a 
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subsequent year or for the purpose of correcting an allocation or 

recordation error affecting a CSAPR NOx Ozone Season unit in any 

State except Georgia (or Indian country within the borders of 

such a State) for a control period in 2017 or a subsequent year, 

the tonnage equivalent of the CSAPR NOx Ozone Season allowance 

shall be one fourth of one ton per allowance. 

(4) The Administrator will determine the year of the 

compliance period for which a CSAPR NOx Ozone Season allowance 

was allocated or auctioned and the State from whose NOx Ozone 

Season trading budget the CSAPR NOx Ozone Season allowance was 

allocated or auctioned based on the records maintained in the 

Allowance Management System. 

42. Section 97.525 is amended: 

a. By revising paragraphs (b) introductory text and 

(b) (2) (ii); 

b. In paragraph (b) (2) (iii) introductory text, by removing 

"paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (1) (ii) If; 

c. In paragraph (b) ( 2) (iii) (B) , by adding "the calculations 

incorporating" before "any adjustments"; and 

d. By revising paragraphs (b) (4) (i), (b) (5), (b) (6) 

introductory text, (b) (6) (i) and (ii), (b) (6) (iii) introductory 

text, and (b) (6) (iii) (A) and (B); 

to read as follows: 

§ 97.525 Compliance with CSAPR NOx Ozone Season assurance 
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provisions. 

* * * * * 

(b) Deductions for compliance. The Administrator will deduct 

CSAPR NOx Ozone Season allowances available under paragraph (a) 

of this section for compliance with the CSAPR NOx Ozone Season 

assurance provisions for a State for a control period in a given 

year in accordance with the following procedures, making all such 

deductions in whole CSAPR NOx Ozone Season allowances: 

* * * * * 

( 2) * * * 

(ii) By August 1 immediately after the promulgation of such 

notice, the Administrator will calculate, for each such State 

(and Indian country within the borders of such State) and such 

control period and each common designated representative for such 

control period for a group of one or more CSAPR NOx Ozone Season 

sources and units in the State (and Indian country within the 

borders of such State), the common designated representative's 

share of the total NOx emissions from all CSAPR NOx Ozone Season 

units at CSAPR NOx Ozone Season sources in the State (and Indian 

country within the borders of such State), the common designated 

representative's assurance level, and the tonnage equivalent (if 

any) of CSAPR NOx Ozone Season allowances that the owners and 

operators of such group of sources and units must hold in 

accordance with the calculation formula in § 97.506 (c) (2) (i) and 

will promulgate a notice of data availability of the results of 
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these calculations. 

* * * * * 

( 4) * * * 

(i) As of midnight of November 1 immediately after the 

promulgation of each notice of data availability required in 

paragraph (b) ( 2) (iii) (B) of this section, the owners and 

operators described in paragraph (b) (3) of this section shall 

hold in the assurance account established for them and for the 

appropriate CSAPR NOx Ozone Season sources, CSAPR NOx Ozone 

Season units, and State (and Indian country within the borders of 

such State) under paragraph (b) (3) of this section CSAPR NOx 

Ozone Season allowances, available for deduction under paragraph 

(a) of this section, with a total tonnage equivalent not less 

than the tonnage equivalent such owners and operators are 

required to hold with regard to such sources, units and State 

(and Indian country within the borders of such State) as 

calculated by the Administrator and referenced in such notice. 

* * * * * 

(5) After November 1 (or the date described in paragraph 

(b) (4) (ii) of this section) immediately after the promulgation of 

each notice of data availability required in paragraph 

(b) ( 2) (iii) (B) of this section and after the recordation, in 

accordance with§ 97.523, of CSAPR NOx Ozone Season allowance 

transfers submitted by midnight of such date, the Administrator 

will determine whether the owners and operators described in 

304 

ED_000738_00002686-00304 



paragraph (b) (3) of this section hold, in the assurance account 

for the appropriate CSAPR NOx Ozone Season sources, CSAPR NOx 

Ozone Season units, and State (and Indian country within the 

borders of such State) established under paragraph (b) (3) of this 

section, CSAPR NOx Ozone Season allowances available under 

paragraph (a) of this section with the tonnage equivalent that 

the owners and operators are required to hold with regard to such 

sources, units, and State (and Indian country within the borders 

of such State) as calculated by the Administrator and referenced 

in the notice required in paragraph (b) (2) (iii) (B) of this 

section. 

(6) Notwithstanding any other provision of this subpart and 

any revision, made by or submitted to the Administrator after the 

promulgation of the notice of data availability required in 

paragraph (b) (2) (iii) (B) of this section for a control period in 

a given year, of any data used in making the calculations 

referenced in such notice, the tonnage equivalents of CSAPR NOx 

Ozone Season allowances that the owners and operators are 

required to hold in accordance with § 97.506 (c) (2) (i) for such 

control period shall continue to be such tonnage equivalents as 

calculated by the Administrator and referenced in such notice 

required in paragraph (b) (2) (iii) (B) of this section, except as 

follows: 

(i) If any such data are revised by the Administrator as a 

result of a decision in or settlement of litigation concerning 
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such data on appeal under part 78 of this chapter of such notice, 

or on appeal under section 307 of the Clean Air Act of a decision 

rendered under part 78 of this chapter on appeal of such notice, 

then the Administrator will use the data as so revised to 

recalculate the tonnage equivalents of CSAPR NOx Ozone Season 

allowances that owners and operators are required to hold in 

accordance with the calculation formula in § 97.506 (c) (2) (i) for 

such control period with regard to the CSAPR NOx Ozone Season 

sources, CSAPR NOx Ozone Season units, and State (and Indian 

country within the borders of such State) involved, provided that 

such litigation under part 78 of this chapter, or the proceeding 

under part 78 of this chapter that resulted in the decision 

appealed in such litigation under section 307 of the Clean Air 

Act, was initiated no later than 30 days after promulgation of 

such notice required in paragraph (b) (2) (iii) (B) of this section. 

(ii) If any such data are revised by the owners and 

operators of a CSAPR NOx Ozone Season source and CSAPR NOx Ozone 

Season unit whose designated representative submitted such data 

under paragraph (b) ( 2) ( i) of this section, as a result of a 

decision in or settlement of litigation concerning such 

submission, then the Administrator will use the data as so 

revised to recalculate the tonnage equivalents of CSAPR NOx Ozone 

Season allowances that owners and operators are required to hold 

in accordance with the calculation formula in § 97.506 (c) (2) (i) 

for such control period with regard to the CSAPR NOx Ozone Season 
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sources, CSAPR NOx Ozone Season units, and State (and Indian 

country within the borders of such State) involved, provided that 

such litigation was initiated no later than 30 days after 

promulgation of such notice required in paragraph (b) (2) (iii) (B) 

of this section. 

(iii) If the revised data are used to recalculate, in 

accordance with paragraphs (b) ( 6) ( i) and ( ii) of this section, 

the tonnage equivalent of CSAPR NOx Ozone Season allowances that 

the owners and operators are required to hold for such control 

period with regard to the CSAPR NOx Ozone Season sources, CSAPR 

NOx Ozone Season units, and State (and Indian country within the 

borders of such State) involved-

(A) Where the tonnage equivalent of CSAPR NOx Ozone Season 

allowances that the owners and operators are required to hold 

increases as a result of the use of all such revised data, the 

Administrator will establish a new, reasonable deadline on which 

the owners and operators shall hold CSAPR NOx Ozone Season 

allowances with the additional tonnage equivalent in the 

assurance account established by the Administrator for the 

appropriate CSAPR NOx Ozone Season sources, CSAPR NOx Ozone 

Season units, and State (and Indian country within the borders of 

such State) under paragraph (b) (3) of this section. The owners' 

and operators' failure to hold such additional tonnage 

equivalent, as required, before the new deadline shall not be a 

violation of the Clean Air Act. The owners' and operators' 
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failure to hold such additional tonnage equivalent, as required, 

as of the new deadline shall be a violation of the Clean Air Act. 

Each ton of the tonnage equivalent of CSAPR NOx Ozone Season 

allowances that the owners and operators fail to hold as required 

as of the new deadline, and each day in such control period, 

shall be a separate violation of the Clean Air Act. 

(B) For the owners and operators for which the tonnage 

equivalent of CSAPR NOx Ozone Season allowances required to be 

held decreases as a result of the use of all such revised data, 

the Administrator will record, in all accounts from which CSAPR 

NOx Ozone Season allowances were transferred by such owners and 

operators for such control period to the assurance account 

established by the Administrator for the appropriate CSAPR NOx 

Ozone Season sources, CSAPR NOx Ozone Season units, and State 

(and Indian country within the borders of such State) under 

paragraph (b) (3) of this section, a total amount of the CSAPR NOx 

Ozone Season allowances held in such assurance account that the 

Administrator determines may be transferred from such assurance 

account without causing the tonnage equivalent of the CSAPR NOx 

Ozone Season allowances held by such owners and operators in such 

assurance account to fall below the tonnage equivalent required 

to be held by such owners and operators in such assurance 

account, making any transfers in whole CSAPR NOx Ozone Season 

allowances. If CSAPR NOx Ozone Season allowances were transferred 

to such assurance account from more than one account, the tonnage 

308 

ED_000738_00002686-00308 



equivalent of CSAPR NOx Ozone Season allowances recorded in each 

such transferor account will be in proportion to the percentage 

of the total tonnage equivalent of CSAPR NOx Ozone Season 

allowances transferred to such assurance account for such control 

period from such transferor account. 

* * * * * 

§ 97.528 [Amended] 

43. Section 97.528 is amended in paragraph (b) by removing 

"paragraph (a) (1)" and adding in its place "paragraph (a)". 

44. Section 97.530 is amended: 

a. By revising paragraphs (b) introductory text and (b) (1) 

through (3); 

b. In paragraph (b) (4) introductory text, by removing "§§" 

and adding in its place "§"; and 

c. In paragraph (b) ( 4) (iii) , by adding after "§ 7 5. 6 6" the 

words "of this chapter"; 

to read as follows: 

§ 97.530 General monitoring, recordkeeping, and reporting 

requirements. 

* * * * * 

(b) Compliance deadlines. Except as provided in paragraph 

(e) of this section, the owner or operator of a CSAPR NOx Ozone 

Season unit shall meet the monitoring system certification and 

other requirements of paragraphs (a) (1) and (2) of this section 
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on or before the latest of the following dates and shall record, 

report, and quality-assure the data from the monitoring systems 

under paragraph (a) (1) of this section on and after the latest of 

the following dates: 

(1) (i) For a unit other than a unit described in paragraph 

(b) (1) (ii) of this section, May 1, 2015; or 

(ii) For a unit in the State of Kansas (or Indian country 

within the borders of the State) that is not a CSAPR NOx Ozone 

Season unit in another State (or Indian country within the 

borders of another State) during any portion of a control period 

in 2015 or 2016, May 1, 2017; 

(2) 180 calendar days after the date on which the unit 

commences commercial operation; or 

(3) Where data for the unit is reported on a control period 

basis under § 97.534 (d) (2) (ii) (B), and where the compliance date 

under paragraph (b) (2) of this section is not in a month from May 

through September, May 1 immediately after the compliance date 

under paragraph (b) ( 2) of this section. 

* * * * * 

§ 97.531 [Amended] 

45. Section 97.531 is amended: 

a. In paragraph (d) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

b. By redesignating paragraphs (d) (3) (v) (A) (1) through (5) 

as paragraphs (d) (3) (v) (A) (1) through (5). 
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46. Section 97.534 is amended: 

a. In paragraph (b), by adding "the" before "requirements"; 

b. By revising paragraphs (d) (1) and (2); 

c. By redesignating paragraph (d) (6) as paragraph 

(d) (5) (ii); and 

d. In paragraph (e) (3), by removing "paragraph (d) (2) (ii)" 

and adding in its place "paragraph (d) (2) (ii) (B)"; 

to read as follows: 

§ 97.534 Recordkeeping and reporting. 

* * * * * 

(d) * * * 

(1) The designated representative shall report the NOx mass 

emissions data and heat input data for a CSAPR NOx Ozone Season 

unit, in an electronic quarterly report in a format prescribed by 

the Administrator, for each calendar quarter indicated under 

paragraph (d) (2) of this section beginning with the latest of: 

(i) (A) For a unit other than a unit described in paragraph 

(d) (1) (i) (B) of this section, the calendar quarter covering May 

1, 2015 through June 30, 2015; or 

(B) For a unit in the State of Kansas (or Indian country 

within the borders of the State) that is not a CSAPR NOx Ozone 

Season unit in another State (or Indian country within the 

borders of another State) during any portion of a control period 

in 2015 or 2016, the calendar quarter covering May 1, 2017 

through June 30, 2017; 

311 

ED_000738_00002686-00311 



(ii) The calendar quarter corresponding to the earlier of 

the date of provisional certification or the applicable deadline 

for initial certification under§ 97.530(b); or 

(iii) For a unit that reports on a control period basis 

under paragraph (d) (2) (ii) (B) of this section, if the calendar 

quarter under paragraph (d) ( 1) ( ii) of this section does not 

include a month from May through September, the calendar quarter 

covering May 1 through June 30 immediately after the calendar 

quarter under paragraph (d) ( 1) ( ii) of this section. 

(2) (i) If a CSAPR NOx Ozone Season unit is subject to the 

Acid Rain Program or a CSAPR NOx Annual emissions limitation or 

if the owner or operator of such unit chooses to report on an 

annual basis under this subpart, then the designated 

representative shall meet the requirements of subpart H of part 

75 of this chapter (concerning monitoring of NOx mass emissions) 

for such unit for the entire year and report the NOx mass 

emissions data and heat input data for such unit for the entire 

year. 

(ii) If a CSAPR NOx Ozone Season unit is not subject to the 

Acid Rain Program or a CSAPR NOx Annual emissions limitation, 

then the designated representative shall either: 

(A) Meet the requirements of subpart H of part 75 of this 

chapter for such unit for the entire year and report the NOx mass 

emissions data and heat input data for such unit for the entire 

year in accordance with paragraph (d) ( 2) ( i) of this section; or 
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(B) Meet the requirements of subpart H of part 75 of this 

chapter (including the requirements in§ 75.74(c) of this 

chapter) for such unit for the control period and report the NOx 

mass emissions data and heat input data (including the data 

described in§ 75.74(c) (6) of this chapter) for such unit only 

for the control period of each year. 

* * * * * 

Subpart CCCCC-cSAPR 802 Group 1 Trading Program 

47. The heading of subpart CCCCC of part 97 is revised to 

read as set forth above. 

§ 97.602 [Amended] 

48. Section 97.602 is amended: 

a. By relocating all definitions beginning with "CSAPR" to 

their alphabetical locations in the list of definitions; 

b. In the definition of "Cogeneration system", by removing 

"steam turbine generator" and adding in its place "generator"; 

c. In the definition of "Commence commercial operation", in 

paragraph (2) introductory text, by adding after "defined in" the 

word "the"; 

d. In the definition of "Fossil fuel", by removing"§§" and 

adding in its place §"; and 

e. In the definition of "Sequential use of energy", in 

paragraph (2), by adding after "from" the word "a". 

§ 97.604 [Amended] 
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4 9. Section 97. 604 is amended in paragraph (b) ( 2) ( ii) by 

removing "paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (2) (i) If. 

§ 97.606 [Amended] 

50. Section 97.606 is amended: 

a. In the heading of paragraph (c) (4), by adding "CSAPR S02 

Group 1" before "allowances"; and 

b. In paragraph (d) (2), by removing "subpart H" and adding 

in its place "subpart B". 

§ 97.610 State S02 Group 1 trading budgets, new unit set-

asides, Indian country new unit set-asides, and variability 

limits. 

51. Section 97.610 is amended: 

a. By revising the heading as set forth above; 

b. By removing "S02 trading budget" wherever it appears and 

adding in its place "S02 Group 1 trading budget"; 

c. By removing "S02 new unit set-aside" wherever it appears 

and adding in its place "new unit set-aside"; 

d. By removing "S02 Indian country new unit set-aside" 

wherever it appears and adding in its place "Indian country new 

unit set-aside"; 

e. By removing "S02 variability limit" wherever it appears 

and adding in its place "variability limit"; 

f. In paragraph (a) introductory text, by adding "Group 1" 
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before "trading budgets", and by removing "new unit-set aside" 

and adding in its place "new unit set-aside"; 

g. By adding and reserving paragraphs (a) (2) (vi) and 

(a) (11) (vi); and 

h. In paragraph (c), by adding after "Each" the word 

"State", and by removing "set aside" wherever it appears and 

adding in its place "set-aside". 

§ 97.611 [Amended] 

52. Section 97.611 is amended: 

a. In paragraphs (b) (1) (iii) and (b) (2) (iii), by adding 

after "November 30 of" the word "the"; 

b. In paragraph (c) (1) (ii), by removing "§ 52.39 (d), (e), or 

(f)" and adding in its place"§ 52.39(e) or (f)"; 

c. In paragraph (c) (5) (i) (B), by adding after"§ 52.39(e) or 

(f)" the words "of this chapter"; 

d. In paragraph (c) (5) (ii) introductory text, by removing 

"of this paragraph" and adding in its place "of this section"; 

e. In paragraph (c) (5) (ii) (B), by adding after "§ 52.39 (e) 

or (f)" the words "of this chapter"; and 

f. In paragraph (c) (5) (iii), by removing "of this paragraph" 

and adding in its place "of this section". 

§ 97.612 [Amended] 

53. Section 97.612 is amended: 

a. In paragraph (a) (2), by removing "§§" and adding in its 

place "§"; 
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b. In paragraph (a) (4) (i), by removing "paragraph (a) (1) (i) 

through (iii)" and adding in its place "paragraphs (a) (1) (i) 

through (iii)"; 

c. In paragraph (a) ( 4) ( ii) , by adding after "paragraph 

(a) (4) (i)" the words "of this section"; 

d. In paragraph (a) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; 

e. In paragraph (b) ( 4) ( ii) , by adding after "paragraph 

(b) ( 4) ( i)" the words "of this section"; 

f. In paragraph (b) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; 

g. In paragraph (b) (10) (ii), by removing "§ 52.39 (d), (e), 

or (f)" and by adding in its place"§ 52.39(e) or (f)"; and 

h. In paragraph (b) ( 11) , by adding after "paragraphs (b) ( 9) , 

(10) and (12)" the words "of this section". 

§ 97.621 [Amended] 

54. Section 97.621 is amended: 

a. In paragraphs (c), (d), and (e), by removing "period" and 

adding in its place "periods"'; 

b. In paragraphs (f) and (g), by removing"§ 52.39(e) and 

(f)" and adding in its place"§ 52.39(e) or (f)"; and 

c. In paragraph (j), by removing "the date" and adding in 

its place "the date 15 days after the date". 

§ 97.625 [Amended] 

55. Section 97.625 is amended: 
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a. In paragraph (b) (2) (iii) introductory text, by removing 

"paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (1) (ii) "; and 

b. In paragraph (b) ( 2) (iii) (B) , by adding "the calculations 

incorporating" before "any adjustments". 

§ 97.628 [Amended] 

56. Section 97.628 is amended in paragraph (b) by removing 

"paragraph (a) (1)" and adding in its place "paragraph (a)". 

§ 97.630 [Amended] 

57. Section 97.630 is amended: 

a. In paragraph (b) introductory text, by adding after 

"operator" the words "of a CSAPR S02 Group 1 unit", by adding 

"the later of" before "the following dates" each time it appears, 

and by removing the final period and adding in its place a colon; 

b. By removing paragraphs (b) (1) and (b) (2) introductory 

text; 

c. By redesignating paragraphs (b) (2) (i) and (ii) as 

paragraphs (b) ( 1) and ( 2) ; 

d. In redesignated paragraph (b) (2), by removing the final 

semicolon and adding in its place a period; 

e. In paragraph (b) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

f. In paragraph (b) ( 3) (iii) , by adding after "§ 7 5. 6 6" the 

words "of this chapter". 

§ 97.631 [Amended] 
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58. Section 97.631 is amended: 

a. In paragraph (d) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

b. By redesignating paragraphs (d) (3) (v) (A) (1) through (3) 

as paragraphs (d) (3) (v) (A) (1) through (3). 

§ 97.634 [Amended] 

59. Section 97.634 is amended: 

a. In paragraph (b) by adding "the" before "requirements"; 

b. In paragraph (d) (1) introductory text, by removing "the 

CSAPR" and adding in its place "a CSAPR", and by adding "the 

later of" before the final colon; 

c. In paragraph (d) (1) (i), by removing "For a unit that 

commences commercial operation before July 1, 2014, the" and 

adding in its place "The"; and 

d. In paragraph (d) (1) (ii), by removing "For a unit that 

commences commercial operation on or after July 1, 2014, the" and 

adding in its place "The", and by removing ", unless that quarter 

is the third or fourth quarter of 2014, in which case reporting 

shall commence in the quarter covering January 1, 2015 through 

March 31, 2015". 

Subpart DDDDD-CSAPR 802 Group 2 Trading Program 

60. The heading of subpart DDDDD of part 97 is revised to 

read as set forth above. 

§ 97.702 [Amended] 

61. Section 97.702 is amended: 
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a. By relocating all definitions beginning with "CSAPR" to 

their alphabetical locations in the list of definitions; 

b. In the definition of "Cogeneration system", by removing 

"steam turbine generator" and adding in its place "generator"; 

c. In the definition of "Commence commercial operation", in 

paragraph (2) introductory text, by adding after "defined in" the 

word "the"; 

d. In the definition of "Fossil fuel", by removing"§§" and 

adding in its place §"; and 

e. In the definition of "Sequential use of energy", in 

paragraph (2), by adding after "from" the word "a". 

§ 97.704 [Amended] 

62. Section 97. 7 04 is amended in paragraph (b) ( 2) ( ii) by 

removing "paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (2) (i) If. 

§ 97.706 [Amended] 

63. Section 97.706 is amended: 

a. In the heading of paragraph (c) (4), by adding "CSAPR S02 

Group 2" before "allowances"; and 

b. In paragraph (d) (2), by removing "subpart H" and adding 

in its place "subpart B". 

§ 97.710 State 802 Group 2 trading budgets, new unit set-

asides, Indian country new unit set-asides, and variability 

limits. 
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64. Section 97.710 is amended: 

a. By revising the heading as set forth above; 

b. By removing "S02 trading budget" wherever it appears and 

adding in its place "S02 Group 2 trading budget"; 

c. By removing "S02 new unit set-aside" wherever it appears 

and adding in its place "new unit set-aside"; 

d. By removing "S02 Indian country new unit set-aside" 

wherever it appears and adding in its place "Indian country new 

unit set-aside"; 

e. By removing "S02 variability limit" wherever it appears 

and adding in its place "variability limit"; 

f. In paragraph (a) introductory text, by adding "Group 2" 

before "trading budgets", and by removing "new unit-set aside" 

and adding in its place "new unit set-aside"; and 

g. In paragraph (c), by adding after "Each" the word 

"State", by removing "identified under" and adding in its place 

"in", by removing "excludes" and adding in its place "does not 

include", and by removing "set aside" wherever it appears and 

adding in its place "set-aside". 

§ 97.711 [Amended] 

65. Section 97.711 is amended: 

a. In paragraphs (b) (1) (iii) and (b) (2) (iii), by adding 

after "November 30 of" the word "the"; 

b. In paragraph (c) (1) introductory text, by adding after 

"approved" each time it appears the word "under"; 
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c. In paragraph (c) (1) (ii), by removing"§ 52.39(g), (h), or 

(i)" and adding in its place"§ 52.39(h) or (i)"; 

d. In paragraph (c) (5) (i) (B), by adding after "§ 52.39 (h) or 

(i)" the words "of this chapter"; 

e. In paragraph (c) (5) (ii) introductory text, by removing 

"of this paragraph" and adding in its place "of this section"; 

f. In paragraph (c) (5) (ii) (B), by adding after "§ 52.39 (h) 

or (i)" the words "of this chapter"; and 

g. In paragraph (c) (5) (iii), by removing "of this paragraph" 

and adding in its place "of this section". 

§ 97.712 [Amended] 

66. Section 97.712 is amended: 

a. In paragraph (a) (2), by removing "§§" and adding in its 

place "§"; 

b. In paragraph (a) (4) (i), by removing "paragraph (a) (1) (i) 

through (iii)" and adding in its place "paragraphs (a) (1) (i) 

through (iii)"; 

c. In paragraph (a) ( 4) ( ii) , by adding after "paragraph 

(a) ( 4) ( i)" the words "of this section"; 

d. In paragraph (a) (9) (i), by adding after "November 30 of" 

the word "the"; 

e. In paragraph (b) ( 4) ( ii) , by adding after "paragraph 

(b) ( 4) ( i)" the words "of this section"; 

f. In paragraph (b) ( 9) ( i) , by adding after "November 3 0 of" 

the word "the"; and 
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g. In paragraph (b) (10) (ii), by removing "§ 52.39 (g), (h), 

or (i)" and by adding in its place"§ 52.39(h) or (i)". 

§ 97.721 [Amended] 

67. Section 97.721 is amended: 

a. In paragraphs (c), (d), and (e), by removing "period" and 

adding in its place "periods"'; 

b. In paragraphs (f) and (g), by removing"§ 52.39(h) and 

(i)" and adding in its place"§ 52.39(h) or (i)"; and 

c. In paragraph (j), by removing "the date" and adding in 

its place "the date 15 days after the date", and by removing the 

comma before "described". 

§ 97.725 [Amended] 

68. Section 97.725 is amended: 

a. In paragraph (b) (2) (iii) introductory text, by removing 

"paragraph (b) ( 1) ( i)" and adding in its place "paragraph 

(b) (1) (ii) "; 

b. In paragraph (b) ( 2) (iii) (B) , by adding "the calculations 

incorporating" before "any adjustments"; and 

c. In paragraph (b) ( 6) (iii) (B) , by removing after 

"appropriate" the word "at". 

§ 97.728 [Amended] 

69. Section 97.728 is amended in paragraph (b) by removing 

"paragraph (a) (1)" and adding in its place "paragraph (a)". 

§ 97.730 [Amended] 

70. Section 97.730 is amended: 
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a. In paragraph (b) introductory text, by adding after 

"operator" the words "of a CSAPR S02 Group 2 unit", by adding 

"the later of" before "the following dates" each time it appears, 

and by removing the final period and adding in its place a colon; 

b. By removing paragraphs (b) (1) and (b) (2) introductory 

text; 

c. By redesignating paragraphs (b) (2) (i) and (ii) as 

paragraphs (b) ( 1) and ( 2) ; 

d. In redesignated paragraph (b) (2), by removing the final 

semicolon and adding in its place a period; 

e. In paragraph (b) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

f. In paragraph (b) ( 3) (iii) , by adding after "§ 7 5. 6 6" the 

words "of this chapter". 

§ 97.731 [Amended] 

71. Section 97.731 is amended: 

a. In paragraph (d) (3) introductory text, by removing "§§" 

and adding in its place "§"; and 

b. By redesignating paragraphs (d) (3) (v) (A) (1) through (3) 

as paragraphs (d) (3) (v) (A) (1) through (3). 

§ 97.734 [Amended] 

72. Section 97.734 is amended: 

a. In paragraph (b) by adding "the" before "requirements"; 

b. In paragraph (d) (1) introductory text, by removing "the 

CSAPR" and adding in its place "a CSAPR", and by adding "the 
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later of" before the final colon; 

c. In paragraph (d) (1) (i), by removing "For a unit that 

commences commercial operation before July 1, 2014, the" and 

adding in its place "The"; and 

d. In paragraph (d) (1) (ii), by removing "For a unit that 

commences commercial operation on or after July 1, 2014, the" and 

adding in its place "The", and by removing ", unless that quarter 

is the third or fourth quarter of 2014, in which case reporting 

shall commence in the quarter covering January 1, 2015 through 

March 31, 2015". 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Jordan, Deborah[ Jordan. Deborah@epa.gov]; Niebling, William[Niebling .William@epa.gov]; Shaw, 
Betsy[Shaw.Betsy@epa.gov] 
Cc: Millett, John[Millett.John@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Cyran, 
Carissa[Cyran.Carissa@epa.gov]; McCoy, Britney[McCoy.Britney@epa.gov] 
From: Stewart, Lori 
Sent: Fri 11/13/201510:57:41 PM 
Subject: Draft Hot List 

This is a bit long, but there is a lot going on. Have a nice weekend. 

OAR HotList 

Week of November 16,2015 

Clean Power Plan: Joe had a great trip to NARUC at the beginning of the week. He had quite a 
few one-on-one meetings with Commissioners and also had a well-attended session on multi
state options. On Wednesday, I delivered remarks on a 111(d) panel at the American Nuclear 
Society's Winter Meeting. It was an informative session and I answered quite a few questions on 
the plan. On Friday, Kevin and Joe attended an all-day meeting in Bismarck, North Dakota. 
Attendees included CEOs from power companies and state and local officials. 

Next week, I'll be addressing the CAAAC fall meeting and Joe will be participating in the White 
House Appointee Climate Leadership Workshop. Joe and I will also be speaking to the American 
Public Power Association's CEO Task Force on Climate Change and Generation Policy. The 
focus of the session will be on the federal plan. On Thursday, I'll be participating in the Joint 
Committee on Environmental Cooperation Meeting between EPA and China's Ministry of 
Environmental Protection. 

We'll be continuing the public hearings on the proposed model rules and federal plan, in Denver, 
Washington D.C., and Atlanta. 

Biomass: On Monday, in support of your trip to New Hampshire, we will post a blog indicating 
that we do expect that states will find ways to incorporate biomass into approvable state plans to 
meet their goals under the CPP. It will also signal our intention to hold a public workshop early 
next year to bring together stakeholders to share experiences and approaches on how biomass 
can be used beneficially. 

Natural Gas STAR: Monday through Wednesday, our Natural Gas STAR Program will hold its 
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Annual Implementation Workshop in Pittsburgh, with a focus on exchanging information on cost
effective methane emission reduction technologies and practices. The Workshop will showcase 
partner success stories, innovative methane control technologies, advances in leak detection and 
measurement, and will also include an EPA regulatory update panel discussion. 

Montreal Protocol Multilateral Fund: Also Monday through Wednesday, the Montreal Protocol 
Multilateral Fund Executive Committee meeting will be held in Montreal. OAR staff will 
participate in developing a document outlining the US position on many issues to be considered 
by the Executive Committee. 

US/Canada Air Quality Agreement: On Thursday, the US and Canada will hold the annual 
meeting of the Air Quality Committee under the US/Canada Air Quality Agreement. We'll focus 
on sharing information on reducing emissions from oil and gas operations; the next progress 
report under the agreement and its content; and whether to consider any changes to the air 
quality agreement. 

CAAAC: On Wednesday, the CAAAC Urban Air Toxics Workgroup will present and discuss its 
recommendations to the agency to further address urban air toxics. 

CAA Amendments Anniversary: November 15 marks the 25th anniversary of the Clean Air Act 
Amendments of 1990. We plan to put up a blog post and put out some social media to highlight 
why we should be proud as a nation that we have improved our air quality dramatically during 
the last twenty-five years. As congress overwhelmingly agreed in 1990, clean air is a public 
health issue, not a political one. We all deserve to breathe clean air and to live in a safe 
environment and we will continue working to make that possible for everyone in America. 

Indoor Air Public Housing HUD Action: The indoor air team has been busy helping HUD with a 
proposal, announced last Thursday, to require each public housing agency to implement a smoke
free policy. The proposal would help improve the health of 760,000 children living in public 
housing as well as more than 329,000 senior residents. Smoke free public housing would yield 
an annual cost savings of $153 million. 

MATS Cost Consideration Proposal: We expect OMB to clear the MATS proposal on Thursday, 
and signature is targeted for Friday. In response to the June 29 US Supreme Court ruling, this 
finding would confirm that coal- and oil-fired EGUs are properly included on the Clean Air Act 
list of sources that must be regulated under Clean Air Act section 112( d). 

Aerospace Manufacturing Final Rule: We have a November 19 consent decree requirement on 
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the final risk and technology review for the Aerospace Manufacturing and Rework source 
category. For the most part, we are finding that there are no new technologies that were not 
already considered or required in the Aerospace air toxics emissions standards. We are adding 
specialty coatings which haven't been covered before, and were originally a cause for concern, 
but we've made some accommodations and the industry is in a fairly good place on this now. 

CSAPR Update Rule: On Tuesday, we plan to announce the updates to the CSAPR program for 
the 2008 ozone standards. The proposed updates would reduce summertime NOx emissions from 
power plants that contribute to downwind ozone problems in the eastern half of the U.S. by 
reducing interstate transport of ozone-forming air pollution. The proposal will be open for 
comment until January 19, 2016, and there will be a public hearing in D.C. on December 17, 
2015. We plan to have a press call and one stakeholder call. 
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OAR Hot List 

Week of November 16, 2015 

Clean Power Plan: Joe had a great trip to NARUC at the beginning of the week. He had quite a 

few one-on-one meetings with Commissioners and also had a well-attended session on multi

state options. On Wednesday, I delivered remarks on a 111(d) panel at the American Nuclear 

Society's Winter Meeting. It was an informative session and I answered quite a few questions 

on the plan. On Friday, Kevin and Joe attended an all-day meeting in Bismarck, North Dakota. 

Attendees included CEOs from power companies and state and local officials. 

Next week, I'll be addressing the CAAAC fall meeting and Joe will be participating in the White 

House Appointee Climate Leadership Workshop. Joe and I will also be speaking to the American 

Public Power Association's CEO Task Force on Climate Change and Generation Policy. The focus 

of the session will be on the federal plan. On Thursday, I'll be participating in the Joint 

Committee on Environmental Cooperation Meeting between EPA and China's Ministry of 

Environmental Protection. 

We'll be continuing the public hearings on the proposed model rules and federal plan, in 

Denver, Washington D.C., and Atlanta. 

Biomass: On Monday, in support of your trip to New Hampshire, we will post a blog indicating 
that we do expect that states will find ways to incorporate biomass into approvable state plans 

to meet their goals under the CPP. It will also signal our intention to hold a public workshop 

early next year to bring together stakeholders to share experiences and approaches on how 

biomass can be used beneficially. 

Natural Gas STAR: Monday through Wednesday, our Natural Gas STAR Program will hold its 

Annual Implementation Workshop in Pittsburgh, with a focus on exchanging information on 

cost-effective methane emission reduction technologies and practices. The Workshop will 

showcase partner success stories, innovative methane control technologies, advances in leak 

detection and measurement, and will also include an EPA regulatory update panel discussion. 

Montreal Protocol Multilateral Fund: Also Monday through Wednesday, the Montreal Protocol 

Multilateral Fund Executive Committee meeting will be held in Montreal. OAR staff will 

participate in developing a document outlining the US position on many issues to be considered 

by the Executive Committee. 

US/Canada Air Quality Agreement: On Thursday, the US and Canada will hold the annual 

meeting of the Air Quality Committee under the US/Canada Air Quality Agreement. We'll focus 
on sharing information on reducing emissions from oil and gas operations; the next progress 

report under the agreement and its content; and whether to consider any changes to the air 

quality agreement. 

CAAAC: On Wednesday, the CAAAC Urban Air Taxies Workgroup will present and discuss its 
recommendations to the agency to further address urban air taxies. 
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CAA Amendments Anniversary: November 15 marks the 25th anniversary of the Clean Air Act 

Amendments of 1990. We plan to put up a blog post and put out some social media to 

highlight why we should be proud as a nation that we have improved our air quality 

dramatically during the last twenty-five years. As congress overwhelmingly agreed in 1990, 

clean air is a public health issue, not a political one. We all deserve to breathe clean air and to 
live in a safe environment and we will continue working to make that possible for everyone in 

America. 

Indoor Air Public Housing HUD Action: The indoor air team has been busy helping HUD with a 

proposal, announced last Thursday, to require each public housing agency to implement a 
smoke-free policy. The proposal would help improve the health of 760,000 children living in 

public housing as well as more than 329,000 senior residents. Smoke free public housing would 

yield an annual cost savings of $153 million. 

MATS Cost Consideration Proposal: We expect OMB to clear the MATS proposal on Thursday, 
and signature is targeted for Friday. In response to the June 29 US Supreme Court ruling, this 

finding would confirm that coal- and oil-fired EGUs are properly included on the Clean Air Act 

list of sources that must be regulated under Clean Air Act section 112(d). 

Aerospace Manufacturing Final Rule: We have a November 19 consent decree requirement on 
the final risk and technology review for the Aerospace Manufacturing and Rework source 

category. For the most part, we are finding that there are no new technologies that were not 

already considered or required in the Aerospace air taxies emissions standards. We are adding 

specialty coatings which haven't been covered before, and were originally a cause for concern, 

but we've made some accommodations and the industry is in a fairly good place on this now. 

CSAPR Update Rule: On Tuesday, we plan to announce the updates to the CSAPR program for 

the 2008 ozone standards. The proposed updates would reduce summertime NOx emissions 

from power plants that contribute to downwind ozone problems in the eastern half of the U.S. 

by reducing interstate transport of ozone-forming air pollution. The proposal will be open for 

comment until January 19, 2016, and there will be a public hearing in D.C. on December 17, 

2015. We plan to have a press call and one stakeholder call. 
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To: Morgan, Ruthw[morgan.ruthw@epa.gov]; Iglesias, Amber[lglesias.Amber@epa.gov] 
Cc: Mcquilkin, Wendy[Mcquilkin.Wendy@epa.gov]; Rush, Alan[Rush.Aian@epa.gov]; Henigin, 
Mary[Henigin. Mary@epa.gov]; Shaw, Betsy[Shaw. Betsy@epa .gov]; Eagles, Tom[Eagles. Tom@epa .gov]; 
Goffman, Joseph [Goffman .Joseph@epa.gov]; Jordan, Deborah[Jordan .Deborah@epa .gov]; Cyran, 
Carissa[Cyran.Carissa@epa.gov]; Knapp, Kristien[Knapp.Kristien@epa.gov]; Stewart, 
Lori[Stewart.Lori@epa.gov]; Millett, John[Millett.John@epa.gov]; Dennis, 
Allison[Dennis.AIIison@epa.gov]; Owens, Nicole[Owens.Nicole@epa.gov]; Pritchard, 
Eileen[Pritchard .Eileen@epa .gov]; Brown, Stephanie N. [Brown .StephanieN@epa.gov]; Adams, 
Darryi[Adams.Darryl@epa.gov]; Muellerleile, Caryn[Muellerleile.Caryn@epa.gov]; Jutras, 
Nathaniei[Jutras.Nathaniel@epa.gov]; Morris, Stephanie[Morris.Stephanie@epa.gov]; Free, 
Laura[Free.Laura@epa .gov]; Brooks, Patricia[Brooks. Patricia@epa.gov]; Hamilton, 
Sabrina[Hamilton.Sabrina@epa.gov]; Faulkner, Martha[Faulkner.Martha@epa.gov]; Matthews, 
Barbara[Matthews. Barbara@epa .gov] 
From: McCoy, Britney 
Sent: Fri 11/13/2015 8:49:00 PM 
Subject: RE: SAN 5561 -Aerospace RTR(Final) (OAR-16-000-0754)(0A) 

concurs. revtew consent for 11/1 

From: Morgan, Ruthw 
Sent: Friday, November 13, 2015 3:41PM 
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To: Iglesias, Amber <Iglesias.Amber@epa.gov>; McCoy, Britney <McCoy.Britney@epa.gov> 
Cc: Mcquilkin, Wendy <Mcquilkin.Wendy@epa.gov>; Rush, Alan <Rush.Alan@epa.gov>; 
Henigin, Mary <Henigin.Mary@epa.gov>; Shaw, Betsy <Shaw.Betsy@epa.gov>; Eagles, Tom 
<Eagles.Tom@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov>; Morgan, Ruthw 
<morgan.ruthw@epa.gov>; Jordan, Deborah <Jordan.Deborah@epa.gov>; Cyran, Carissa 
<Cyran.Carissa@epa.gov>; Knapp, Kristien <Knapp.Kristien@epa.gov>; Stewart, Lori 
<Stewart.Lori@epa.gov>; Millett, John <Millett.John@epa.gov>; Dennis, Allison 
<Dennis.Allison@epa.gov>; Owens, Nicole <Owens.Nicole@epa.gov>; Pritchard, Eileen 
<Pritchard.Eileen@epa.gov>; Brown, Stephanie N. <Brown.StephanieN@epa.gov>; Adams, 
Darryl <Adams.Darryl@epa.gov>; Muellerleile, Caryn <Muellerleile.Caryn@epa.gov>; Jutras, 
Nathaniel <Jutras.Nathaniel@epa.gov>; Morris, Stephanie <Morris.Stephanie@epa.gov>; Free, 
Laura <Free.Laura@epa.gov>; Brooks, Patricia <Brooks.Patricia@epa.gov>; Hamilton, Sabrina 
<Hamilton.Sabrina@epa.gov>; Faulkner, Martha <Faulkner.Martha@epa.gov>; Matthews, 
Barbara <Matthews.Barbara@epa.gov> 
Subject: SAN 5561 -Aerospace RTR(Final) (OAR-16-000-0754)(0A) 

review concurrence on 
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6-000-0754 

National Emission Standards for Aerospace Manufacturing and Rework Facilities Risk and 
Technology Review 

Stewart 

OAQPS 

OAQPS 
Reviewer: 

Return 

Final Rule for Administrator's 
Signature 

Kim Teal, 919 541-5580 

Mary Henigin- 202 564-2186 

Ruth 
564-1 North 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; 
Gunning, Paui[Gunning.Paul@epa.gov]; Bylin, Carey[Bylin.Carey@epa.gov]; 
methanechallenge@tetratech .com[ metha nechalleng e@tetratech. com] 
Cc: Lee Fuller (lfuller@ipaa.org)[lfuller@ipaa.org]; Erica Bowman 
(ebowman@anga.us)[ebowman@anga.us]; Jason Smith[JSmith@anga.us]; Matthew 
Todd[ToddM@api.org]; Erik Milito[militoe@api.org]; John Wagner[Wagner@api.org]; Kyle 
lsakower[lsakowerk@api .org] 
From: Howard Feldman 
Sent: Fri 11/13/2015 8:15:24 PM 
Subject: Comments on the EPA Methane Challenge program 

Dear Ms. McCabe: 

The American Petroleum Institute (API), America's Natural Gas Alliance (ANGA), and the 
Independent Petroleum Association of America (IP AA) appreciate this opportunity to provide 
our attached comments to EPA regarding the Natural Gas STAR Methane Challenge program 
proposed by EPA on July 23,2015. We value our long-standing relationship working with EPA 
on a number of air-related programs and stand ready to help shape a flexible program that 
achieves EPA's goals while attracting substantial participation from industry partners. 

Also, as I discussed recently with Paul Gunning, for the reasons indicated in my September 21, 
2015 letter to the Administrator, we again would like you to consider extending the December 4th 
deadline for the oil and gas rule and guideline comments. 

Thank you for this opportunity and your consideration. 

Howard 

J. 

Senior Director 

& Scientific Affairs 
220 L Street, NW 
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1 

Please indicate whether your company has specific interest in one of the commitment 

options presented, including the possibility or likelihood of your company potentially 

making that commitment. 

Industry and EPA's incentives are aligned in desiring to keep methane in the pipeline, to reduce losses 

and improve product recovery. Industry members strive to evaluate options for cost effective measures 

to reduce emissions and implement them where they can achieve the greatest reductions. For example, 

EPA recently reported that total methane emissions from natural gas systems are down 11 percent since 

2005 despite significant growth in production. These accomplishments are due in large part to the 

historic participation in the Natural Gas STAR program and industry's own voluntary measures. 

API has previously shared options for achieving substantial methane emissions reductions more rapidly 

than regulations would allow. While the uncertainty surrounding the various pending regulatory 

decisions may influence individual company decisions on whether to participate in a federal voluntary 

program, API and its members continue to be committed to voluntarily reducing emissions, either on 

their own or through a government partnership. 

While there is interest among API members in making a commitment under the program, there are 

several uncertainties that pose potential barriers to commitment. These uncertainties include: 

• Commitment Timeline: Because the industry is facing a number of regulatory and non

regulatory initiatives from several agencies at the same time, we need more time to consider 

participation and level of commitment in the voluntary program. API understands that EPA will 

allow for ongoing partner commitments beyond early 2016, which could help encourage 

participation as the initial timeline for charter partners set out in EPA's proposal is very 

aggressive (see response to question 3). 

• Overlap with Regulations: Lack of knowledge about the outcome of the various proposed and 

upcoming regulations and policies, which may impact these same facilities and emission 

sources, impedes the ability to make a quick commitment. The comment period for this 

program should be extended to stay open until industry is able to review BLM's proposed 

regulations and assess how this program interacts. (See comment response to question 9 

below.) 

• Incentives tied to Regulatory Compliance: Adding incentives that help achieve cost effective 

compliance with, or exemption from, the emerging regulations, such as the leak detection and 

repair provision of the proposed NSPS OOOOa and CTGs would help encourage participation. 

(See comment response to question 2 below.) 
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• Program Flexibility: The best way to obtain high levels of commitment is to make the program 

as flexible as possible. We appreciate the enhanced flexibility in this proposal, which allows 

companies to select which BMPs to include in their commitment and defines 11COmpany-wide" in 

a manner that aligns more closely with company decision making. The need for company-wide 

commitment may limit interest in company commitments, even with the relaxed definition of 
11COmpany-wide" that EPA proposed. The all or nothing concept (meaning every source owned 

by the company must be reduced within the 11COmpany-wide" boundary) makes commitment 

difficult. Having the ability to target the highest emitting emission sources may result in the 

most cost-effective reductions. Likewise, facilities located in remote areas, with low production 

levels and/or characterized by low pressure production would be costly to control with minimal 

benefit. Allowing flexibility in implementation of the BMPs to target the sources with the highest 

potential for reduction at the lowest overall cost could both encourage participation and result 

in the highest potential reduction possible. 

Question 2 

In addition to recognition through the Program, what are the key incentives for 

companies to participate in this Program? Should EPA offer some partners extra 

recognition, such as awards? 

We appreciate EPA's consideration of incentives for industry members employing leading practices in 

reducing methane emissions. In light of several pending regulatory efforts aimed at reducing methane 

emissions from the oil and gas sector, we are very interested in incentives to achieve early, widespread 

reductions. 

Addressing methane emissions through a flexible, voluntary program has the potential to achieve 

greater methane reductions at a lower overall cost to industry. Conversely, regulatory actions demand 

more attention and require that the companies' limited available resources be focused on addressing 

compliance. The program could provide a way for EPA to assure the implementation of company-wide 

actions, such as leak detection and repair programs, that would provide regulatory and reporting relief 

to companies with advanced, responsible practices. Limiting reporting and recordkeeping burden and 

allowing flexibility for current programs to continue would provide a strong incentive to companies and 

result in greater emissions reductions. 

API has previously provided a document to EPA entitled, 11 lncentivizing Voluntary Participation in The 

Enhanced Natural Gas Star Program" (see Attachment A). We would appreciate the opportunity to work 

with EPA on crafting Program details that would help encourage participation. Recommendations on 

expanding the incentives to encourage broader industry participation include: 

• Exemptions under NSPS 0000 and CTGs: One incentive pathway would be to consider 

companies with ambitious voluntary programs addressing new and existing sources to become 

exempt from the requirements in the New Source Performance Standards and the Control 
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Techniques Guidelines. EPA should consider exempting sites participating in the Program from 

NSPS OOOOa. EPA can include a potentially effective incentive in the Program by allowing BMP 

commitments to limit potential to emit (PTE) of a facility, as long as maintaining the BMP for the 

facility is documented. While we recognize that exemptions or credits would be reflected in the 

appropriate regulation and not the voluntary program, it emphasizes the need for industry to 

have clarity on the regulations prior to making commitments under the voluntary program. 

• Limiting Potential to Emit (PTE): EPA should provide guidance to allow for limiting potential to 

emit (PTE) for regulatory and permit requirements based on Program participation, such as the 

proposed OOOOa leak detection and repair program. 

• Avoidance of Regulation for Existing Sources: EPA has indicated that the big-picture incentive 

for the industry to have high participation in the program is to reduce the need for future 

regulation of existing sources (e.g., lll(d) emission guidelines). While we appreciate the 

flexibility that this would provide the industry, the decision would belong to future 

administrations and there is no certainty that this incentive would be upheld. To avoid lll(d), 

our preferred approach is to not regulate methane and instead continue to regulate VOC only. 

3 

EPA is proposing to launch the Program with charter partners by the end of 2015, 

but will welcome new partners on an ongoing basis. Please comment on the 

likelihood of your company committing to join this Program as a charter partner, or 

at a future date. 

We recognize EPA's desire to enhance the Natural Gas STAR program to encourage ambitious 

commitments from industry participation. Member companies will individually decide whether to 

participate. While many companies support the principles of the Program, companies are more likely to 

commit to a voluntary program when there is clarity on how the program and pending regulatory 

actions will complement each other. Without this certainty, companies are unable to accurately assess 

the cost and potential benefits of implementing the Program. With current low oil and gas prices, the 

funding necessary for such a commitment is even more difficult to secure. Following are some 

suggestions that could help encourage companies to participate: 

• Delay Program Implementation: Companies interested in signing up may wait until there is 

more regulatory certainty. We appreciate EPA's flexibility on companies joining the Program 

after the charter date. 

• Revocable Letter of Intent: To gauge industry commitment and, thereby, inform the necessity to 

regulate methane from existing sources, perhaps EPA should first seek a revocable letter of 

intent to participate rather than a commitment to immediate implementation. This would allow 
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time for companies to further develop their full implementation plan as part of the MOU 

process. 

• Phased-in Implementation: We appreciate the allowance of a phased-in approach to achieve 

the level of commitment over a five year period, which may help encourage participation. This 

flexibility to ramp up commitment levels over time within the five year period may allow more 

companies to commit, especially with the current low cost of oil and gas and the uncertainty of 

a significant rebound in the coming months. 

• Scope of BMP Implementation: Another consideration that may encourage company 

participation as charter partners in the Program would be allowing flexibility in the commitment 

tied to source types for implementing BMPs. For example, rather than committing to full 

implementation of BMPs for a given source type, it may benefit some companies to have the 

flexibility to implement the most cost effective and impactful BMPs across source types to 

achieve a desired level of BMP implementation. In this case, the commitment might be on a 

percentage of total methane sources that implement BMPs. This flexibility would have the 

added benefit of avoiding the need to build in exemptions for implementing BMPs across all 

sources of a given source type. 

• Mechanism for BMP Approvals: In terms of the BMP option, flexibility will rely on new BMP 

innovations. EPA has acknowledged that they will review new BMPs submitted by industry, but 

the approval mechanism to do this has not been set out. 

• Goals and Commitment: If a company does decide to join the Program, the initial commitment 

goals (which may seem achievable at the time of commitment) may become too aggressive due 

to various factors, such as market conditions or significant acquisitions. Adding provisions for 

periodic goal re-evaluation and re-commitment would provide companies the flexibility to 

respond to the external factors while achieving their goals in a manner that makes business 

sense for the company. This type of flexibility could also encourage companies to participate in 

the voluntary Program. 

• Public Information: The program describes EPA's plan to publish information related to the 

company commitments and performance toward goals. Before a company signs up, it would be 

beneficial to understand what level and type of information will be publicly released (e.g., will 

the MOU be public?) while avoiding the release of confidential business information (CBI) in the 

public domain. This could be a deciding factor for a company, depending on what information 

will be shared with the public. 

• Program Exit: Clarity on the conditions and mechanism for a company to exit the Program could 

help incentivize companies to participate. If exit pathways are outlined, companies may feel 

more secure when signing up. (See response to question 1 on alignment of the voluntary 

participation with exemptions from regulations.) 

4 

For the BMP option, how can EPA encourage companies to make commitments for 
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sources for which they have not made significant progress in implementing 

mitigation options? In other words, how can companies be encouraged to 

participate beyond the sources for which they have already made significant 

progress? 

Flexibility to achieve the greatest reductions at the lowest cost could encourage companies to 

participate (see response to question 3, Scope of BMP Implementation). Applying the same BMPs 

across a given source type makes little sense when the control will be very effective in some cases, 

and make little to no reduction in others. Allowing more flexibility in selecting sources to cover under 

the commitment could result in higher participation as well as more overall reduction, since the largest 

contributors to emissions can be targeted, as opposed to a blanket approach for a given source type. 

The Program can play a role in disseminating guidance and case studies and by holding technology 

workshops to help companies better understand how to target application of controls effectively. 

5 

Please provide comments on the sources and corresponding BMPs that are provided 

in Appendix 2, including any recommended additions, deletions, or revisions. 

EPA should target BMPs in areas where they are cost effective and impactful to implement, as opposed 

to an 'across-the-board' implementation approach on a source type basis. Allowing flexibility in both 

the BMPs allowed and the implementation across sources will be more cost effective, result in higher 

methane reductions, and help encourage broader industry participation. 

API has previously provided detailed proposals for a phase-out of high bleed pneumatic controllers and 

leak detection and repair. These proposals are attached and summarized below. Other BMP options 

proposed, such as gas well venting for liquids unloading, do not lend themselves to such a commitment. 

Source-specific comments on the sources included and corresponding BMPs are outlined below: 

• Equipment Leaks: There is no BMP proposal for equipment leaks at this time. The attachment 

provided (see Attachment B) provides a basis for a future EPA leaks program. We would be 

happy to provide additional detail to EPA on API's proposed program, and we support A PI's 

proposal as an appropriate leak detection and repair program in the OOOOa rulemaking as well. 

In the absence of a BMP, companies should be allowed to proceed and specify a methodology 

they choose to employ (e.g., directed inspection & maintenance program). 

• Pneumatic Controllers: Replacing continuous high bleed controllers with either low bleed or 

intermittent vent controllers reduces methane emissions, and is generally technically feasible. It 

is critical to maintain the option for replacing high bleed controllers with either intermittent 

vent or continuous low bleed controllers, which does not appear to be part of EPA's October 

proposal. In most cases, replacement with an intermittent vent device (also known as a no-
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bleed controller) is the most feasible and cost effective option for replacing continuous high 

bleed controllers and properly functioning intermittent vent devices can be the lowest emission 

choice in any specific control scenario since they do not emit between de-actuation events. 

Intermittent vent controllers are recognized as meeting the low emission standard for 

continuous low bleed controllers in the Control Techniques Guidelines proposal and the existing 

subpart 0000. (See Attachment C for API's suggested phase-out of high bleed pneumatic 

controllers.) 

• Pneumatic Pumps: There is no BMP proposal for pneumatic pumps at this time. Pneumatic 

pumps are a difficult source to easily identify a BMP. Common suggestions such as replacement 

with solar pumps or electric pumps and routing exhaust gas to flare or gas capture/use have 

operational limitations in many applications. Electric pumps are limited by the availability of 

power, which is not typically available in remote locations. Solar pump applications are limited 

by a number of factors including, but not limited to: a) cold climates where snow cover can 

interrupt power causing operational issues; b) cost effectiveness- industry experience indicates 

that the payback period is typically longer than the expected lifespan of the pump; and c) high 

pump capacity and high pressure applications require more energy than is suitable for solar 

pumps. Additionally, many operators have experienced thefts of solar panels, which can cause 

shut in operations. A BMP option to route pump exhaust gas to a flare or gas capture system, or 

use on-site is generally not cost effective, unless a control device is already on-site and 

technically feasible. Pneumatic pump BMPs should be based on a site-by-site assessment and 

commitment. We also suggest that intermittent use, other diaphragm pumps (such as used for 

bulk liquid transfer) and temporary pumps be exempted from requiring a BMP solution, as these 

are generally not cost effective and can be technically challenging to address. We would also like 

to highlight that the gas-assist lean glycol pumps (often termed Kim ray pumps) on glycol 

dehydration units are not pneumatic pumps but rather energy scavenging pumps with 

mechanical losses made up by gas assist. The only replacement for gas-assist lean glycol pumps 

is replacement with electric pumps which is dependent on reliable electric power being 

available. 

• Liquids Unloading: Emissions from venting to assist wellbore liquids unloading are complex and 

actions to reduce venting must be matched with the characteristics of an individual well and 

reservoir combination. A key challenge is that there is no universally applicable technology to 

manage well bore liquid loading without at least occasional venting. Industry is actively working 

on this difficult subject, including strategies that work to better manage wellbore liquid loading, 

and we recommend at this time that a BMP should not be drafted for liquids unloading. If a BMP 

is included in the final program, it should be based on a case by case evaluation which includes 

wellbore configuration, reservoir characteristics and time, as there is no universal approach that 

is appropriate for all wells. We would like to reiterate our earlier comment on the white papers 

that installation of plunger lift systems is not an emissions control technique, rather plunger lift 

systems are one tool used in managing wellbore liquids. As the API/ANGA survey data, the 

GHGRP data, and the UT/EDF production studies have shown, a higher percentage of plunger 

equipped wells vent than non-plunger equipped wells, plunger equipped wells that vent have a 
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much higher frequency of venting, and plunger equipped wells that vent have higher overall 

emissions per well than non-plunger equipped wells that vent. 

• Centrifugal Compressors: This BMP should be included as an option for the gathering and 

boosting sector in addition to natural gas processing. The system that would be needed for 

capturing and recovering or flaring vent gas recovered from a wet seal degassing vent stream 

would be site specific. At some sites, a seal-oil/gas separation or vapor recovery system may be 

a very complex undertaking and introduce safety risks. Factors to consider include the current 

configuration of the seal-oil system and the ability to retrofit with seal-oil/gas separation or the 

availability of a current vapor recovery system and destination for the gas (e.g., a flare), site

specific emissions and typical unit utilization, and issues, including safety, associated with 

system design and the end point for usage (e.g., system pressures, compatibility with fuel gas). 

The BMP for a wet seal recovery system should be flexible to allow for assessment of 

applicability, cost, and safety considerations on a case-by-case basis due to complexity. Another 

option that some operators may choose is to convert or upgrade a compressor to a dry seal 

system, which should also be recognized as a BMP. 

• Reciprocating Compressors: This BMP should be included as an option for the gathering and 

boosting sector in addition to natural gas processing. We suggest providing flexibility by 

including an additional option for the cost-effective alternative to a set time interval 

replacement of rod packing is a "Conditions-based Rod Packing Maintenance Program." For 

instance, some operators periodically measure rod packing vent rate to provide a warning of 

excessive rod packing leakage and repair/replace the rod packing based on vent rate increases, 

which can result in rod packing maintenance within a time frame that may be earlier or longer 

than 26,000 hours or 36 months. An example of this approach is found in the Natural Gas STAR 

lessons learned document "Reducing Methane Emissions from Compressor Rod Packing System 

In addition, we offer to work with 

EPA to develop a simple approach to quantify emission reductions from compressors, such as a 

reduction factor based on Subpart W or AP-42 factors. 

• Tanks: As indicated in EPA's proposal, acceptable BMPs for tanks are to route gas to a vapor 

recovery unit (VRU), flare or combustion control device. EPA already requires new, modified, or 

reconstructed storage vessels with greater than 6 tons per year (TPY) of VOC emissions to be 

controlled by 95% (NSPS 0000). Many states have adopted these rules for storage vessels. In 

general existing tanks have lower emissions due to the decline in production that occurs over 

time, and existing tanks will typically not exceed emissions of even 6 TPY. At any point where 

tank controls are no longer a regulatory requirement, operators should be able to add tanks to 

the Methane Challenge program. The costs to control are significantly higher for an existing tank 

retrofit than new tank. The applicability for tanks should recognize the appropriate cost 

effectiveness threshold to reduce methane for existing tanks. Recordkeeping for voluntary 

actions on tanks can be particularly onerous if companies must assure that tank controls are not 

required by any federal, state or local rule or permit condition. 
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EPA should also include a process for companies to take credit for actions that might not be specifically 

adopted by EPA as BMP. 

Question 6 

Please comment on the proposed definitions of the companies or entities that will 

make BMP commitments, per Appendix 3. 

We appreciate EPA's flexibility in understanding that company structures vary and it would be 

impossible legally for some companies to make a corporate-wide or national commitment. Since 

companies have different structures, we would like more flexibility so that companies can choose the 

appropriate level of signatory based on operational and legal structure, including joint ventures. For 

example, EPA should allow flexibility to also consider the boundary for implementation to be aligned 

with state/agency, production area, subsidiary, and division boundaries. This flexibility should also be 

extended to allow for alignment with the definition of facility under EPA's Greenhouse Gas Reporting 

Program (GHGRP), since that is a regulatory reporting structure for most companies. Flexibility to allow 

different entities within the company to participate in different elements of the program could 

maximize participation. 

Is a 5-year time limit to achieve BMP commitments appropriate? If not, please 

provide alternate proposals. Would a shorter time limit encourage greater 

reductions earlier? 

We appreciates EPA's flexible structure in allowing companies to develop individual implementation 

plans over five years that recognize that some companies will have more work to do than others to 

achieve the BMPs. EPA should also consider how commitment timelines will be adjusted when assets 

are acquired or divested during the five year period, as this scenario is common within the industry. EPA 

should allow flexibility for revising MOUs to take into account acquired and divested assets. 

Question 8 

Should EPA offer the ER commitment option? If so, please provide specific 

recommendations for ways that EPA could address the implementation challenges 

outlined in this document. What is the minimum target company-specific reduction 

level that should be set for participation in this option? Would your company use this 

option if it were offered? 
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At this time, we do not anticipate many members joining an emission reduction (ER) commitment due to 

the many issues outlined in the proposal related to developing baseline data and the frequent changes 

in exploration and production portfolios. Other sectors along the oil and gas value chain may find this 

option attractive. 

Question 9 

To what extent is differentiating the voluntary actions from regulatory actions 

important to stakeholders? What are the potential mechanisms through which the 

Program could distinguish actions driven by state or federal regulation from those 

undertaken voluntarily or that go beyond regulatory requirements? 

The voluntary program should be coordinated with other regulatory action, including any Control 

Techniques Guidelines for the states, to preserve industry's ability to generate Emissions Reduction 

Credits (ERCs) for VOCs to the maximum extent permissible under the Clean Air Act and to preserve any 

existing credits. Voluntary reductions of other ozone precursors such as NOx currently generate ERCs. 

EPA may want to consider incentivizing further reductions with credit for precursor reductions in its 

voluntary framework to make the program appealing to producers who may not have VOC-rich gas. 

The Bureau of Land Management (BLM) is considering control requirements on the same sources EPA 

has historically addressed and plans to address these in its revised rules. It is possible that the BLM 

efforts will discourage participation in the voluntary Program, if those requirements overlap or conflict 

with the Program. A clearer understanding is needed of how BLM's and EPA's efforts differ and whether 

there is need for supplemental rulemaking from BLM in order to harmonize these rulemakings. 

Several states have programs that increase complexity of determining whether reductions are voluntary 

or regulatory, especially when conditions are written as permit conditions. If the due diligence and 

paperwork required to determine whether reductions are voluntary or regulatory are too onerous, 

companies will be dis-incentivized from participation. 

Question 10 

EPA plans to leverage existing reported data through the GHGRP (Subpart W) in 

addition to supplemental data that partners would submit to EPA. Would the ~ 

GGRT system be an appropriate mechanism to collect the voluntary supplemental 

data? 
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The GHGRP e-GGRT tool is not ideally suited for reporting progress under the Program. Some challenges 

with the e-GGRT tool that should be taken into consideration include: 

• Organizational Boundary Alignment: Reporting under GHGRP is on a facility basis, and may not 

align with the reporting structure under the Program, which may be centered more on emission 

reductions from select sources. This potential misalignment between the reporting boundaries 

of the GHGRP and the Program would add a level of complexity for reporting without added 

benefit. 

• Operational Boundary Alignment: Some sites/sources which may be part of the BMPs are not 

included in the GHGRP reporting program and would likely require supplemental reporting (e.g., 

gas processing facilities that are currently exempt from GHGRP but may be included in the 

Program). 

• Management of Change: The e-GGRT tool has changed over time as the GHGRP has progressed, 

and will likely continue to change over time, making year to year comparisons difficult to 

interpret. Addition of reporting under the Program would necessitate even more change to the 

e-GGRT tool, requiring additional time and training for participants and a strong QA/QC process 

before EPA requires using it. Additionally, in the past, EPA has changed xml files up to a few 

weeks before reports are due. These changes add complexity to reporting and companies 

usually dedicate resources to compliance before voluntary programs. 

• Other Considerations: In addition, there are other considerations that would need to be 

addressed to make the GHGRP program reporting suitable for reporting progress under the 

Program. These considerations include, but are not limited to: 

o How would emissions be quantified? 

o Will sources be able to modify the emission factors used in Subpart W reporting to 

account for reductions achieved through the Program? 

o Would sources be able to document increased efficiencies- and lower relative 

emissions- even when production is increasing? 

o How would changes to submissions be handled? 

o Will data reported under the Program be subject to audits? 

Instead of reporting Program performance using GHGRP tools, it would be preferred to use a modified 

version of the current Natural Gas STAR reporting mechanism, with realistic emissions factors. 

Question 11 

Would companies be willing and able to make commitments related to emission 

sources where EPA has proposed, but not yet finalized, new GHGRP Subpart W 

requirements? 
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For gathering and boosting stations proposed to be included in the new GHGRP Subpart W 

requirements, it is difficult to determine whether companies would be willing to make commitments 

related to BMP implementation without more details of the suggested BMPs and regulatory certainty 

regarding reporting from relevant sources. 

Question 12 

EPA seeks feedback on potential mechanisms for encouraging continued, active 

participation in the Program once a company's initial goals have been achieved. 

Some BMPs, such as the high bleed pneumatic phase out, are time-bound. Others, such as leak 

detection and repair, are essentially continuous, and will therefore require active participation 

throughout the life of the agreement with EPA. Over time, as technologies are developed, tested and 

deployed, new BMPs could be drafted and companies could choose to add additional BMPs to their 

agreements with EPA. To help encourage continued active participation in the Program, EPA should 

provide regulatory relief for companies that make ambitious commitments and should consider a series 

of incentives and awards to commend continued participation. 

Question 13 

a=>A is proposing to call this new voluntary effort the "Natural Gas STAR Methane 

Olallenge Program", and welcomes comments and suggestions on ths name. 

The name is acceptable. 

In the proposal, EPA has indicated that they would like feedback on allowing an 

exemption to the full implementation of a given BMP. How should the exemption 

option be structured? 

See response to Question #2 above. 

Question 1 

Are potential partners interested in reporting measured methane emissions from any sources 

that currently don't include measurement in the quantification options? Please comment on this 

and, if so, provide information on recommended measurement protocols for sources of interest. 

Measuring emissions can be very costly and, if required, a disincentive to participate. When appropriate 

factors are available, they should be utilized. For pneumatic devices, when using field gas, it may be 
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possible to measure instrument gas at the site level (not device level) to determine overall usage. If 

operators have these data available, it could be an option for operators to utilize although should not be 

required. 

2 

Should intermittent pneumatic controllers be included in the Pneumatic Controllers source? EPA 

seeks recommendations on whether and how to include intermittent controllers. 

Intermittent pneumatic controllers should be a mitigation option, in addition to the options listed in the 

proposal, for replacing continuous high bleed pneumatic controllers. For a specific control application, 

setting, and service, intermittent vent controllers may be the lowest emission choice due to not emitting 

between de-actuation cycles and are the lowest emission and most flexible option for replacing high 

bleed pneumatics. 

Question 3 

For Tanks, EPA seeks comment on whether additional elements collected under GHGRP should be 

considered for tracking purposes for the Methane Challenge Program. 

The EPA should keep flexibility in voluntary program by keeping the definition of beneficial reuse 

technologies broad. VRUs are one of the most common technologies, but some operators may wish to 

pursue other options, such as VRTs, low pressure secondary separation with gas recovery, or bio-based 

vent scrubbers. In the proposal, the EPA is tracking the voluntary efforts (i.e., beneficial uses or flares) 

that are completed in a given year. The EPA should be asking for the total installed in the basin as part 

of the voluntary program since devices installed in previous years would continue to provide emission 

reductions. Installations under the program in a given year could be tracked as the difference in counts 

from the previous year for the same reporter. 

In current Subpart W reporting, the control fraction associated with VRUs and flares are left to the 

discretion of the reporter. This should continue in the voluntary program since some operators are 

choosing to install and operate control technologies in a manner that exceeds typical industry 

applications. The EPA may wish to add a default control fraction for VRUs (0.95) and flares/combustion 

control devices (0.95) that are widely accepted in the industry but should offer operators to include 

their own control fractions if tracked internally. The EPA proposal to add a count of VRUs/beneficial 

reuse, flare/control devices, and emission reductions from voluntary actions should be sufficient for 

tracking program progress provided that the scope is extended from an annual basis to the program 

lifetime. 

4 

What types of situations require operators to vent to the atmosphere instead of capturing 

emissions during liquids unloading? How could this information best be captured in the reported 

data? 

This charge question is not asking quite the correct question in that emissions are not captured during 

venting associated with liquids unloading rather emissions are avoided by unloading the wellbore 
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liquids without venting. The question should be 11What types of situations require operators to vent 

wells to atmosphere to aid in unloading wellbore liquids?" 

Venting of wells to aid in unloading well bore liquids is done to remove the surface backpressure 

imposed by the production equipment and collection line. Venting either increases the flow volume and 

velocity up the tubing for wells without a plunger lift system installed or increases the differential 

pressure between the bottom of a well and the surface to provide enough energy to lift the plunger and 

liquid load. For more information, refer to attached API document, 11Liquids Unloading Final. pdf", 

specifically Slides 11-13 in Attachment D. 

For wells without plunger lift systems, the ability to lift liquids is dependent on the flow up the 

production tubing being at or above the critical velocity required for gas flow to drag liquid droplets up 

the wellbore. The critical velocity for any given well is a function of the amount and type (water or 

hydrocarbon) of liquids produced, the droplet size and shape flowing from the formation, and the depth 

of the well. The velocity up the production tubing is a function of the volume of gas flow and the tubing 

inside diameter. The volume of gas flow is dependent on the in-flow rate from the producing formation, 

the pressure differential between the bottom of the well and the surface pressure on the tubing, and 

the amount of tubing friction which inhibits flow. When the volume of gas produced falls below that 

necessary to maintain velocity above the critical flow velocity liquid droplets 11fall" back into the 

wellbore and a liquid column begins to build in the wellbore which imposes additional backpressure on 

the producing formation and further reduces flow volume and hence velocity. (For more information, 

refer to attached API document, 11Liquids Unloading Final. pdf", specifically Slides 15-19 in Attachment D) 

A number of different techniques/technologies are used to help manage wellbore liquid buildup for 

wells without plunger lift systems. These include shutting a well in to allow the formation to 11build-up" 

pressure and volume near the wellbore (often termed intermitting) and hence increase flow/velocity 

when production is started, smaller diameter velocity strings that increase the velocity for a given flow 

rate but impose additional friction loss and foaming agents/soap that increase the surface area of liquid 

droplets and lower the velocity necessary to drag them up the well bore. If these techniques are not 

adequate to manage the build-up of liquids in a wellbore the well may be vented to atmosphere to 

increase the flow volume and velocity above that necessary to drag the liquids. (For more information, 

refer to attached API document, 11Liquids Unloading Final. pdf", specifically Slides 21-22, 34 and 36-37 in 

Attachment D). This can occur sporadically if a reservoir produces a large amount of liquids 

unexpectedly which 11 loads" the wellbore with liquids or more frequently if a well is producing very close 

to the volume necessary to maintain critical velocity. 

For wells with plunger lift systems, the ability to lift liquids is dependent on the differential pressure 

between the bottom of the well (under the plunger) and the top of the well (surface pressure) being 

high enough to provide the energy to lift the plunger and wellbore liquid above the plunger. Normal 

plunger operations incorporate a well shut-in period to enable the plunger to drop to the bottom of the 

well and for the formation pressure to build-up enough to lift the plunger and liquid. If the energy 

needed to lift a plunger and liquid load (height of the liquid column above the plunger) is larger than the 

formation pressure then it may be necessary to vent the well to atmosphere to achieve the necessary 

differential pressure. (For more information, refer to attached API document, 11Liquids Unloading 

Final. pdf", specifically Slides 24-31 in Attachment D). This can occur if the formation unexpectedly 
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produces a large amount of liquids or the production rate declines and liquids build-up faster than 

expected. 

It is not necessary or relevant for the Program to understand or track the reasons for venting wells to 

assist with unloading liquids. What matters more are the emissions that result from venting associated 

with the management of well bore liquids. 

Question 5 

For liquids unloading, are there additional supplemental data elements or quantification 

methods needed to demonstrate that operators are minimizing emissions during liquids 

unloadings? 

For liquid unloading, emissions can be reduced by changing the frequency of unloading (i.e., venting to 

the atmosphere fewer times per year) or by reducing the length of each venting cycle (i.e., for manually 

controlled events, the operator shuts off as soon as the well is unloaded). The GHGRP already captures 

the number of events, the length of time venting occurs, and the resultant emissions. Determining 

progress in minimizing emissions can easily use this information to illustrate a reduced frequency of 

venting, a reduction in venting time, or simply a reduction in emissions from venting associated with 

wellbore liquid management. 

There is no study that links the installation of plunger lift systems with lower venting emissions 

associated with liquid unloading. In fact, the API/ANGA survey data, the GHGRP data, and the UT/EDF 

production study show the opposite that a higher percentage of wells with plunger lift systems vent, 

vent more frequently, and have higher emissions per venting well than wells without plunger lift 

systems. 

Question 6 

EPA seeks feedback on methodologies for calculating and tracking centrifugal compressor seal 

oil degassing and reciprocating compressor rod packing methane emissions for the following 

operational situations: 

a) Compressors that route seal oil degassing/rod packing vents to manifolded vents that 
include sources other than seal oil degassing (e.g. blowdown vents) or seal oil 
degassing/rod packing emissions from multiple centrifugal compressors. 

b) Compressors that route seal oil degassing/rod packing vents to flare, a thermal oxidizer, 
or vapor recovery for beneficial use other than as fuel. 

Subpart W reporting currently contains emission factors for wet seal degassing and rod packing venting 

for compressors on production sites. For this segment, the default emission factors could be used to 

determine the volume of gas captured or flared in this segment. Companies should have the flexibility 

to measure or meter the gas independently if desired. The additional reporting would be the number of 

compressors with each type of installation and the volume of methane emissions reduced.lt would be 

very expensive to require direct measurement of emissions in all cases. 
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Question 7 

EPA seeks feedback on methodologies for calculating methane emission reductions for 

centrifugal compressors that convert from wet seals to dry seals. 

Emissions factors should be utilized wherever possible. There may be a need to conduct studies to refine 

emissions factors for this source. 

The industry standard is to assume 88% control for the conversion from wet seal to dry seal. Wet seal 

emission factors are available in current Subpart W reporting methodologies. The needed tracking for 

conversion would simply be the number of wet seal to dry seal conversions covered under the program 

and the methane emission avoided. The BMP should include the flexibility for a company to perform a 
11before" and 11after" conversion measurement to determine emission reductions. 

Question 8 

For transmission and distribution blowdowns, EPA requests feedback on the proposal of 50% as 
the minimum reduction percentage commitment, and whether the minimum commitment 
should be adjusted to serve as an appropriate stretch goal for partner companies. Is the 
proposed methodology for calculating p otential emissions from this source appropriate? The 
proposed methodology assumes full evacuation of the pipeline to atmospheric pressure; are 
there circumstances in which companies don't lower pipeline pressure all the way to atmospheric 
levels, such tho t using this basis for calculating potential emissions could overstate potential 
emissions? 

Pipeline segment blowdowns are undertaken as a part of a company's safety management program, and 

are required to perform maintenance, testing, pipe replacements and for safe pipeline operations. The 

ability to reduce the pipeline pressure to minimize blowdown emissions may be limited by several 

factors. Examples include pipeline configuration, customer impacts, available compression, weather, 

and emergency situations. For example, pipeline operators frequently cannot control the timing and 

need for blowdowns in emergency situations to maintain pipeline integrity and assure safety. 

The ability to meet a specific minimum blowdown reduction goal will vary depending on the 
circumstances. Therefore, expecting companies to assure a 50% reduction from blowdown events may 

be unrealistic. 

Question 17 

The Natural Gas STAR Program Annual Reporting Forms specify Sunset Dates (the length of time 

a technology or practice can continue to accrue emission reductions after implemented} for 

mitigation options (http:/ /www3.epa.gov/gasstar/tools/program-forms.html). Should the 

Methane Challenge Program create a similar structure to establish Sunset Dates for designated 

mitigation options? 
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Reductions will be realized for the life of the well, and therefore operators should receive credit for the 

mitigation option as long as the emissions reductions remain. 

Question 18 

The Methane Challenge Program seeks to stimulate new action to reduce methane emissions 

while also recognizing past actions undertaken by partners. For some sources, such historic 

action will be clear through proposed reporting (e.g. facilities that have mnverted high-bleed 

pneumatic controllers will show a low number of high-bleeds relative to /ow-bleed and zero 

emitting controllers). For other sources, such as cast iron pipe, a low level or nonexistent cast 

iron could reflect a historic replacement program or the fact that the facility never had such pipe. 

For practice-based programs, such as that proposed for excavation damages, companies may 

already have taken steps to reduce damages such that they cannot expect to achieve 

significantly lower levels. Should the Methane Challenge Program create a mechanism to 

specifically recognize historic action for certain sources? If so, how could the Program recognize 

such previous action (for example, by allowing these companies to join the Program and 

collecting and posting relevant details on previous action prior to joining the Program)? 

Operators should not be disqualified from the Methane Challenge if they have already taken the 

mitigation options identified prior to the adoption of this program. Credit should be given for prior 

leading practices to reduce emissions. For example, companies that have existing leak detection 

programs already and can demonstrate low leak rates should receive credit for their programs as they 

have already invested in reducing emissions. Companies that have already incurred costs for replacing 

high bleed pneumatics should not be penalized for taking early action. 

Attachments 

A. Feldman, Howard, 11 lncentivizing Voluntary Participation in the Enhanced Natural Gas Star 
Program", American Petroleum Institute, Attachment to letter to Janet McCabe, June 12, 
2015. 

B. A detailed plan for an equipment leak 11find and fix program" to effectively minimize leaks at 
oil and gas facilities. 

C. A detailed plan for a phase-out of high bleed on-shore pneumatic controller valves. 

D. API Presentation Slides on Liquids Unloading 
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INCENTIVIZING VOLUNTARY PARTICIPATION IN 

THE ENHANCED NATURAL GAS STAR PROGRAM 

One important element of EPA's methane reduction strategy is the development of the 
Enhanced Natural Gas STAR (ENGS) program, the agency's voluntary program to 
reduce further methane emissions from existing sources across the oil and gas sector. 
Successful implementation of the ENGS program, however, is dependent on the 
willingness of oil and gas producers to participate. A critical consideration will be 
whether participating companies will receive emissions reduction credits (ERCs) under 
the Clean Air Act (CAA or Act) for the voluntary VOC emission reductions achieved as 
a co-benefit of controlling methane under the ENGS program. 

The incentive for companies to participate in the ENGS program could be significantly 
undercut by EPA's proposed plan to issue Control Technique Guidelines (CTGs) that 
would require state regulation of VOC emissions from existing oil and gas sources 
located in ozone nonattainment areas (classified as moderate and above) and potentially 
transport regions. As described below, if the VOC reductions accompanying methane 
reductions under the ENGS are considered "mandatory" because they are required by 
states pursuant to the CTGs, then they would not be available to use as ERCs for 
meeting CAA requirements in areas designated nonattainment for ozone. This would 
eliminate an important benefit that industry could obtain from voluntary reductions 
under the ENGS and thereby create a major disincentive for participation in the 
voluntary program.1 

EPA has the ability to address these concerns. The discussion below outlines a federal 
framework for ensuring that companies can participate in a voluntary methane 
reduction program and, at the same time, generate VOC ERCs that can be used for CAA 
compliance.2 These comments reflect our initial thinking; we expect to have further 
input once we have had the opportunity to review the design elements of the upcoming 
EPA proposals for establishing the ENGS program and CTGs for the oil and gas sector. 

1 The importance of generating VOC ERCs will not only be for the benefit of permitting new oil and gas 
projects in nonattainment areas, but also for the benefit of other industrial sectors that may need these 
ERCs for CAA compliance. While many new minor source oil and gas projects may not need VOC 

emission offsets as condition for obtaining their air construction permits, ERCs generated by existing oil 
and gas sources could be useful to other sectors that need them and have limited opportunities to 
generate ERCs. 
2 The federal framework proposed in this paper would apply equally to oil and gas sources located on 

either state or tribal lands. 
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CAA REQUIREMENTS 

The CAA establishes specific rules for the generation of ERCs. One key requirement is 
that the emission reductions must not otherwise be required by some other CAA 
program or regulation. 3 EPA has also established federal guidance providing that to the 
extent that the emission reductions are in fact required by CAA, those reductions are 
not "surplus" and consequently may not be used to generate ERCs.4 

As discussed below, there is concern that voluntary VOC emission reductions achieved 
under the ENGS program will not be considered surplus if they are made now or in the 
future by existing oil or gas sources that are subject to new VOC emission reduction 
requirements over the next few years. 

In releasing its methane strategy of January 14, 2015, EPA announced its plan to 
develop CTGs that will guide states toward adopting VOC controls for those existing 
sources located in ozone nonattainment areas under the CAA. In particular, 
section 182(b )(2) of the CAA requires states to set performance standards based on 
"reasonably available control technology" (RACT) for each category of existing VOC 
emission sources for which EPA has developed CTGs for controlling VOC emissions. 
These RACT requirements would then be incorporated in State Implementation Plans 
(SIPs) and be enforceable against covered sources. EPA is now working on draft CTGs 
and intends to release them for comment in the next few months. 

Viewed in this context, there is concern that the voluntary VOC reductions achieved 
under the ENGS program may not be surplus and thus be ineligible for the generation 
of ERCs. This could occur if EPA or states were to determine that these voluntary VOC 
reductions were otherwise required by another provision of the CAA- specifically, as 
discussed above, the VOC RACT requirements imposed through section 182(b)(2) of 
the Act. 

3 Section 173 (c)(2) of the CAA (providing that "Emission reductions otherwise required by this chapter 

shall not be creditable as emissions reductions for purposes of any such offset requirement"). See also 
Emissions Trading Policy Statement; General Principles for Creation, Banking and Use of Emission 

Reduction Credits, 51 Fed. Reg. 43,814, (December 4, 1986) [hereinafter "EPA ERC Policy"]. 
4 EPA ERC Policy at 43,832. In addition to being surplus, the emission reductions must meet other criteria 

in order for the emission reductions to generate ERCs. These criteria include requirements for the 

reductions to be actual, quantifiable, enforceable, and permanent. Id. 
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PROPOSED FRAMEWORK FOR GENERATION OF VOC ERCS 

So that EPA's development of the CTGs does not undermine the incentives for industry 
participation in the ENGS program, EPA should provide clarification that VOC 
reductions that occur as a co-benefit of voluntary methane reductions under the ENGS 
program will be deemed to be "surplus" and thereby be able to generate VOC ERCs 
under the CAA. 

The most straightforward way for providing certainty on this issue is through the 
definition of the CTG source category. Specifically, EPA should define the oil and gas 
source category covered by the CTGs to exclude those existing oil and gas sources that 
have implemented "best management practices" (BMPs) for methane under the ENGS 
program and have thereby reduced their VOC emissions to low levels that would meet 
or exceed the minimum VOC RACT control levels that, as noted above, states would 
need to adopt in response to the CTGs under CAA section 182(b)(2).5 

In this case, the establishment of an exemption for existing sources controlling VOCs 
through ENGS-specified BMPs would mean that states would not be required to set 
VOC RACT standards for these sources based on the control measures specified in the 
CTGs. Since such sources would be excluded from the oil and gas source category to 
which the CTGs would apply, states would have no legal obligation to establish VOC 
RACT standards for these sources under the CAA. This means that the VOC emission 
reductions achieved by these sources would not result from the imposition of any 
mandatory CAA reduction requirement imposed by states or EPA. Rather, the 
reductions will be achieved through the voluntary implementation of BMPs or other 
equivalent work practice measures under the ENGS program and thereby would be 
"surplus" reductions for purposes of generating ERCs under the CAA.6 

In addition to demonstrating that the emissions reductions are surplus, owners and 
operators of existing oil and gas sources would have to meet the other criteria for 
generating creditable VOC ERCs under the CAA. These other criteria include 

5 Notably, this approach is similar to the exemption that EPA has provided for new and modified sources 

under the NSPS Subpart 0000 regulations. In the case of the Subpart 0000 regulations, EPA has 

defined the "affected facility" to exclude "highly-controlled" sources that meet certain performance 
criteria specified in the NSPS regulation. 
6 Furthermore, by providing this guidance in the CTGs, states would also have the assurance that EPA 

would approve their nonattainment SIP RACT provisions with respect to the adoption of a BMP 

exemption for ENGS participation. It would also provide EPA regions with oversight of tribal lands 

needed assurance to include equivalent provisions in nonattainment federal implementation plans that 

EPA must adopt for ozone nonattainment areas. 
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requirements for the associated VOC reductions to be actual, quantifiable, enforceable, 
and permanent? For companies participating in the ENGS program that wish to 
generate creditable VOC ERCs as co-benefits of methane reductions, a process for 
quantifying and documenting these voluntary VOC reductions would be helpful and 
reduce uncertainties down-the-road. EPA should, therefore, develop federal guidance 
for the quantification and accounting of voluntary VOC reductions from oil and gas 
sources that could be used to generate ERCs under the CAA. This guidance would not 
only be helpful to companies wishing to obtain VOC ERCs but would also encourage 
consistency in quantifying and crediting VOC reductions by states (and EPA regions 
managing tribal lands) that are responsible for establishing ERC programs as part of 
NAAQS implementation. Adherence to these procedures in the federal guidance could 
then be considered sufficient for generating creditable VOC ERCs so long as the 
reductions also voluntarily become federally enforceable through a permit condition or 
other applicable regulatory requirement imposed by the state or EPA. 

VOLUNTARY METHANE EMISSION REDUCTIONS 

The primary objective of the ENGS program is to encourage participating companies to 
achieve significant voluntary reductions in methane emissions from their existing oil 
and gas sources. To encourage maximum participation under the ENGS program, EPA 
should establish a clear and straight forward process for participating companies to 
receive ERCs for the co-benefit VOC emissions reductions achieved under the ENGS 
program. The generation of such VOC credits is therefore a critical component of the 
ENGS program that should be included in order to preserve industry's ability to meet 
its ozone compliance obligations under the CAA. 

In addition to the ability to generate VOC ERCs, the extent to which companies 
participate in the voluntary program will depend on a variety of other important 
considerations, including the overall mix of incentives and benefits provided for 
achieving voluntary methane emissions reductions. Although outside the scope of this 
paper, there will undoubtedly be further dialogue regarding these incentives and 
benefits once the draft ENGS program is released for comment with the goal of crafting 
a program that encourages robust industry participation in the ENGS program and 
thereby the achievement of substantial methane reductions. We look forward to 
discussing with EPA possible approaches to achieving this important objective once we 
have had the opportunity to review the proposed design elements of the ENGS 

program. 

7 EPA ERC Policy at 43,832. 
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Voluntary Leak Program for Oil and Gas Production Sources -Implementation Principles 

General 

• Targeted toward higher emissions sources 

• Applies to new and existing onshore sites upstream of gas processing plant (as defined in 

0000) 

• Applies to onshore production sites with onsite storage vessel or compressor 

• Incorporates five-year phase-in schedule to implement initial monitoring for participating 

existing sites based on individual company plan 

• Instrument-based monitoring programs within existing state regulatory and permit 

requirements or participation in voluntary program should satisfy future regulatory 

requirements (i.e., NSPS 0000) 

• Allow flexibility in leak detection methods and technologies (e.g., Method 21, IR camera, or 

other equivalent) to satisfy the voluntary program requirements 

• Committed to reasonable, cost-effective reporting that tracks progress 

Program Specifics 

Target Broad facility survey 

Target Components Significant emission sources such as malfunctioning fugitive emission 
components, pneumatic controllers not functioning as designed, and 

controlled hydrocarbon storage vessels 

Method IR camera, or equivalent 

Initial Survey 

Existing Site Phased in, initiated within no later than 18 months and concluded over no 

more than a 5 year period 

New Site Within 180 days of start of production following installation of new 

hydrocarbon storage vessel or compressor 

Subsequent Surveys Annual after initial survey 

Repair Period • 1'1 attempt within 15 days 

• Repair within 60 days (pending part availability) 

• Delay of repair (at next shutdown or pending part availability) 

Reporting 

Frequency Annual 

Contents • Number of new sites monitored 

• Number of existing sites monitored 

• Number of leaks repaired (excluding those repaired during survey) 

• Number of leaks not repaired and reason for delay 

Tagging/Other Only of leaking components not repaired during survey 

Identification 
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Program to Phase-out High-bleed Pneumatic Controllers -Implementation Principles 

General 

• 5-year replacement goal for all onshore continuous high-bleed pneumatic controllers 

• Create a new and separate Gas STAR Pneumatics Program (separate from the proposed Gas 

STAR Gold program and the old Gas STAR program) 

• Work together to develop the program specifics 

Participation 

• Industry leadership would publically endorse and promote the program to other trade 
associations 

• Individual company participation 

Program Specifics 

• Replace all onshore continuous-high-bleed controllers with one of the following: 
o continuous-low-bleed controllers, 

o intermittent-vent controllers, 
o electrically operated controllers and valve actuators or mechanical controllers, 

o convert to instrument air to replace natural gas as the motive gas, or 

o remove from service where feasible with no replacement. 

• Support annual reporting and alignment with timing of GHG reporting- March 31'1 reporting 
deadline for the previous calendar year. Reports would include the following regarding a 

company's onshore continuous-high-bleed controllers: 

o Number replaced 

o Number swapped to instrument air 
o Number eliminated 

o Number remaining 

• Individual company commitment/annual targets to meet 100% replacement goal within 5 years 

• Only affects controllers located at upstream onshore production and gathering facilities as well 

as natural gas processing plants. 

• EPA may make program details and submitted company-specific data publically available 

• Maintain Subpart 0000 exemption based on functional needs, including but not limited to 

response time, safety, and positive actuation. 
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To: 
From: 
Sent: 
Subject: 

Joe, 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
McCoy, Britney 
Fri 11/13/2015 6:17:37 PM 
OAR Weekly 

Attached is the weekly for you. Hope you are enjoying North Dakota. 

Britney 

Britney J. McCoy, Ph.D. 
Special Assistant 

Office of Air and Radiation 

Environmental Protection Agency 
202-343-9218 (office) 
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Red = Time Sensitive 
At 

.,;. :n~te.··.· ~Titl~ .. \.·c:··.~.:·~·'·:~ .... · ~+~~ ;:. · ...• ::,.•~ •• ~:.,\·;~.;,. d:·······.~·J;~:~ ·.· ...•.•.•. ·• .• , • • ~c;:;:~ .•. : \.~; ··~.z\·N:.i: ··~ffite ... 2 •. • 
9/2 Technical Corrections- Portland Cement (AA signature) Notice/FR 5734 OAQPS 

9/3 Inadvertent Errors Memo- EGU GHG NSPS (New/Mods/Recon) Memo 5448 OAQPS 

9/3 Inadvertent Errors Memo -Carbon Pollution Guidelines (Existing) Memo 5448.1 OAQPS 

9/3 Inadvertent Errors Memo- CPP Federal Plan Memo 5832 OAQPS 

9/10 Primary Aluminum NESHAP FR 5550 OAQPS 

9/10 Inadvertent Errors Memo: Secondary Aluminum Production Memo 5468 OAQPS 

9/24 Brick and Clay NESHAP MACT FR 5367 OAQPS 

9/24 Title V Deer Park Petition Res. NA OAQPS 

9/29 Refinery NESHAP R TR FR 5532 OAQPS 

10/1 Ozone NAAQS FR 5306 OAQPS 

10/1 GHG Reporting- Oil & Gas (Subpart W) FR 5761 OAP 

10/5 Strat Ozone- Methyl Bromide 2016 CUE FR 5789 OAP 

10/15 Refrigerant Management Update NPR 5820 OAP 

10/30 Stationary CI Engine NSPS NPRM 5811 OAQPS 

10/30 NESHAP for Major Source Boilers & Process Heaters Final 5733 OAQPS 

11/4 Request for Info: O&G Sector (AA signature) Notice NA OAQPS 

11/5 Inadvertent Errors Memo -Boilers MACT Memo 5733 OAQPS 

11/5 Petition for Reconsideration in 2008 NAAQSs for Ozone Petition NA OAQPS 

11/6 Eramet Petition for Reconsideration for Ferroalloys Petition 5417 OAQPS 

11/6 Felman Petition for Reconsideration for Ferroalloys Petition 5417 OAQPS 

11/10 Exceptional Events Revisions NPR 5708 OAQPS 

11/10 Guidance: Exceptional Events Demonstrations for Wildfire Events Guidance 5708.2 OAQPS 
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To: Dunham, Sarah[Dunham.Sarah@epa.gov]; Krieger, Jackie[Krieger.Jackie@epa.gov]; 
McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; Harnett, 
Biii[Harnett.Bill@epa.gov]; Gunning, Paui[Gunning.Paul@epa.gov]; Page, Steve[Page.Steve@epa.gov]; 
Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Franklin, Pamela[Franklin.Pamela@epa.gov]; Shoaff, 
John[Shoaff.John@epa.gov]; LeFranc, Maurice[LeFranc.Maurice@epa.gov] 
From: Niebling, William 
Sent: Fri 11/13/2015 4:38:37 PM 
Subject: FYI - final Canada paper 

Just so everyone has it for future reference, here is the final Canada paper that Gina sent up 
yesterday. 

-Wm. 

William L. Niebling 

Office of Air and Radiation 

U.S. Environmental Protection Agency 

tel: 202.564.9616 

fax: 202.564.1408 
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U.S.- Canada Climate and Energy Coordination 

Transboundary Pollution from Development Along the Border 

• Development projects along the U.S.-Canada border are leading to increasing trans

boundary pollution problems for U.S. states and tribes, particularly as it relates to the 

environmental assessment process by Provincial governments in Canada. The U.S.

Canada Bilateral Meeting on Environment was held in Ottawa on October 30 and several 

development projects were discussed. 

• The State of Alaska, Alaska Native governments, and EPA have raised concerns about the 

restart of the Mount Polley mine in British Columbia after a catastrophic breach of the 

tailings pond led to millions of contaminated sediment being released into the Frasier 

River and its long term impacts on salmon habitat. There is also concerns about the 

recently opened Red Chris Mine and its impacts on southeast tribal and fishing 

communities. 

• The State of Montana and EPA have raised concerns about the Teck coal mine expansion 

in British Columbia and the water quality impacts in the Elk River Valley, which is the one 

of the most ecologically diverse landscapes in North America. Teck currently operates 5 

open pit mines in the Elk River and selenium concentration are 10 times higher 

compared to water upstream from the mines. 

• The State of Washington and EPA have raised concerns about the discharge of untreated 
sewage by the City of Victoria into the Juan de Fuca Strait. While the Mayor of Victoria 

has talked about starting a new process to locate a treatment plant site it appears they 

are many years away from a plant being constructed, perhaps 2023 at the very earliest. 

• The State of New York and EPA have raised concerns about the dumping of 8 liters of raw 

sewage into the St. Lawrence River by the City of Montreal. The new Canadian 

government just approved the dumping after an independent study, but have required 

that certain conditions be met. 

• The U.S. would like to work with Canada to find more effective ways for U.S. and 

state/provincial regulatory agencies to collaborate earlier in the environmental 

assessment process on proposed development projects affecting both countries. 

• The U.S. government has a special federal trust responsibility with our tribal 

governments and we believe that direct consultation with U.S. tribal governments and 

Canadian First Nations on these projects is needed. 

• Given the growing public concerns about potential accidents/spills from the transport of 
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energy across our borders, we recommend that our transportation and environmental 

officials collaborate on emergency preparedness and response. 

Air Quality 

U.S- Canada Air Quality Agreement 

n 

• The United States and Canada address transboundary air pollution issues under the 1991 

U.S.-Canada Air Quality Agreement (AQA), a bilateral executive agreement. 

• On November 19, 2015, the US and Canada will hold the annual meeting of the Air 

Quality Committee under the US/Canada Air Quality Agreement at EPA facilities in 

Durham, North Carolina. The focus of the meeting will be on reviewing the progress in 

the last year under the agreement and approving a work plan for the coming year. 

o The group has been discussing cooperation on oil and gas activities, with an 

emphasis on data development and sharing of information and best practices for 

reducing emissions. 

• We may begin negotiations on updating the AQA, but this has not yet been briefed up 

within OAR so the decision is not yet made. 

• The progress in achieving the commitments under the AQA in the past 24 years has led 

to significant reductions in acid deposition and ozone in the areas of most concern for 

transboundary pollution. Furthermore, the U.S. and Canada have greatly increased 

cooperation on air quality research and monitoring through the AQA. 

• We look forward to a productive meeting of the AQC and continuing cooperation with 

Canada on addressing transboundary air quality concerns. 

• With increased interest on methane reductions from oil and gas activities, we would be 

interested in discussing whether other activities or goals for our continued collaboration 

on oil and gas methane should be considered. 

ICAO Aircraft C02 Standards 

n 

• The United States and Canada have been working at the International Civil Aviation 

Organization (ICAO) since 2010 towards the development of C02 standards for aircraft. 

• ICAO is expected to finalize C02 standards for aircraft at a meeting taking place February 

1-12, 2016. 

o lOth meeting of the Committee on Aviation Environmental Protection (CAEP/10). 

• There are 3 key issues to be decided at CAEP/10: 

o Applicability: Will the standard apply to all new aircraft built after a certain date 

(In-Production) or just to new clean sheet designs (new types)? 
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o Stringency: 10 stringency options are under consideration ranging from no 

impact to a reflection of what the newest aircraft can do. 
o Timing: 2023-2028 under consideration for in-production applicability 

• One of the world'sleading aircraft manufacturers, Bombardier, is headquartered in 
Canada. The Canadian government positions at ICAO have historically been closely 

aligned with Bombardier. 

• To request alignment and active support of the Canadian government with regard to the 
forward-leaning U.S. position on aircraft C02 standards at ICAO. 

• Aircraft are the fastest growing source of transportation GHG emissions in the world. 
ICAO estimates that fuel burn from aircraft will more than double by 2030. If global 

aircraft were a country, they would be ranked gth overall in terms of GHG emissions. 

• C02 standards established by ICAO today must be meaningful because they will apply to 
all aircraft produced through 2030 and potentially beyond. For this reason, it is critical 

that the standards adopted at ICAO be capable of driving reductions in C02 from aircraft, 
beyond business as usual. 

• To be meaningful, the C02 standards must apply to in-production aircraft, at the earliest 
time under consideration by ICAO. The standards should apply to all aircraft produced 

beginning in 2023. 

• The stringency of the final C02 standards should be based on sound analysis and data. 
The data and the analysis completed by ICAO suggest that only the most stringent C02 

standards currently under consideration by ICAO are appropriate. These highest 

standards will result in positive GHG benefits for society and a large reduction in 

operating costs for the airlines driven by significant fuel savings. 

• Limited capabilities of smaller aircraft should not drive weak standards for larger aircraft. 
Separate standards for aircraft above and below 60 tonnes (maximum take-off weight) 

would allow for the adoption of stringent standards for larger aircraft, which make up 

more than 90 percent of GHG emission from covered aircraft. 

• We would be glad to provide more information on this issue. 

Ongoing vehicles collaboration 
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• The U.S.- Canada Air Quality Committee (AQC) developed a work plan that set out 
general areas of collaboration between Environment Canada (EC) and the U.S EPA on 

vehicle and engine emission control. 

• The work plan covers collaboration in the following key areas: development of national 

air pollutant and GHG emission and fuel standards, administration of vehicle and engine 
compliance programs and development of international standards (e.g., IMO, WP-29). 

• The transportation sectors in Canada and the U.S are highly integrated. EC-EPA continue 
to have common policy objectives on reducing emissions from the transportation sector 

and similar performance monitoring and verification priorities. 

• EC and EPA established a strategic work plan to cover our work on transportation and will 
support the development of aligned vehicle, engine and fuel regulations and their 

coordinated implementation. 

• This strategic approach will enable EC and EPA to deliver on their joint priorities and 

associated environmental outcomes in a manner that make more effective use of 

available resources. 

• The strategic priorities identified in the work plan include: coordinated efforts on 
regulatory alignment, administration and compliance programs that will enable EC-EPA 

to: collaborate in R&D projects to support regulatory development and related policies; 

minimize testing overlap; act upon non-compliance in a more targeted and efficient way, 

given expanded scope of regulated products; minimize industry burden while improving 

regulatory oversight and performance monitoring. 

• EPA and EC management and staff meet regularly to coordinate this strategic plan- this 

is an active partnership. 

Volkswagen investigation collaboration 

• EPA is working in close collaboration with Environment Canada and the California Air 
Resources Board during the ongoing investigation. 

• On September 18, 2015, EPA sent a Notice of Violation (NOV) of the Clean Air Act to 
Volkswagen (Volkswagen AG, Audi AG, and Volkswagen Group of America, Inc.) alleging 

that 2 liter Volkswagen and Audi diesel cars sold in the U.S. from model years 2009 to 

2015 include software that circumvents EPA emissions standards. 

• The NOV that EPA issued covers roughly 482,000 diesel cars. 

• On November 2, 2015, EPA sent another Notice of Violation to VW, Audi, and Porsche AG 
alleging that the companies manufactured and installed defeat devices in certain model 

year 2014-2016 light-duty vehicles equipped with 3.0 liter diesel engines. 

• The notice covers approximately 10,000 vehicles sold in the United States (plus an 
unknown number of model year 2016 vehicles). 

ED_000738_00002707-00004 



• Environment Canada conducted a portion of the emissions testing that discovered this 

defeat device in these newly affected models. 

Global Methane Initiative (GMI) 

n 

• Canada and the US have been active partners in the multilateral, 43-Partner country 

Global Methane Initiative (GMI) since 2004. 

• During the past decade, GMI has become a highly effective international voluntary 

initiative that focuses on methane recovery, use, and mitigation in five key sectors (oil 

and gas, agriculture, landfills, coal, and wastewater). Collectively GMI has helped reduce 

more than 300 million metric tons of carbon dioxide equivalent. 

• Both Canada and the US have been strong supporters of GMI. The US has provided 

overall leadership as Chair of the Steering Committee, secretariat services for the entire 

partnership, and technical expertise. Canada has been particularly engaged in the oil & 
gas sector and has conducted technical work complementing US work in Mexico. Canada 

also hosted the 2013 GMI Expo event in Vancouver, British Columbia, as well as the 

Steering Committee meeting in Montreal in 2014. 

• Over the past year, the GMI Steering Committee has undergone a process of planning 

the future course of the partnership for the next five years. Canada has been 

instrumental in advocating for a renewed commitment to GMI, and provided strong 

leadership in the development of recommendations for re-chartering GMI. 

Status 

• The GMI Steering Committee formally agreed to recommendations for re-chartering the 

partnership. GMI will be placing a stronger emphasis on policy development and will 

formalize strategic alliances with CCAC and the UNECE. 

• The official GMI charter renewal ceremony will take place in Washington, DC, as part of 

the Global Methane Forum (28-30 March 2016, Washington, DC) 

• The Global Methane Forum will be a high-profile event, jointly sponsored by GMI and 

CCAC, to highlight opportunities for further global collaboration to reduce methane 

emissions. The Forum will feature high-level plenary sessions, including finance and 

policy discussions, and technical sessions (Oil and Gas, Biogas, and Coal Mines). 

• Canada's consideration of a more overt leadership role in GMI, such as Co-Chair of the 

Steering Committee, would be very welcome. 

• The US welcomes Canada's high-level participation in and support for the Global 

Methane Forum in Washington, DC, in March 2016, in the spirit of our ongoing 

collaboration to address global methane emissions, particularly from the oil & gas sector. 

Energy Star Cooperation 
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• EPA Energy Star has an agreement with NRCan to administer the Energy Star program in Canada 

across products, and homes. 

• EPA has partnered with NRCan to harmonize commercial buildings energy performance metrics 

by expanding Energy Star Portfolio Manager to incorporate Canadian building 1-100 Energy Star 

scores. Ontario is the first Canadian province to pursue mandatory benchmarking requirements 

for buildings. 

• EPA and NRCan are also coordinating on industrial emery efficiency through ENERGY STAR, 

including the steel industry 
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To: McCoy, Britney[McCoy.Britney@epa.gov] 
Cc: Shaw, Betsy[Shaw.Betsy@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; Eagles, 
Tom[Eagles.Tom@epa.gov]; Mcquilkin, Wendy[Mcquilkin.Wendy@epa.gov]; Saltman, 
Tamara[Saltman.Tamara@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Knapp, 
Kristien[Knapp.Kristien@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov]; Cyran, 
Carissa[Cyran .Carissa@epa.gov]; Morgan, Ruthw[morgan. ruthw@epa .gov]; Owens, 
Nicole[Owens .Nicole@epa.gov]; Pritchard, Eileen [Pritchard. Eileen@epa.gov]; Adams, 
Darryi[Adams.Darryl@epa.gov]; Brown, Stephanie N.[Brown.StephanieN@epa.gov]; Morris, 
Stephanie[Morris.Stephanie@epa.gov]; Free, Laura[Free.Laura@epa.gov]; Brooks, 
Patricia[Brooks.Patricia@epa.gov]; Jutras, Nathaniei[Jutras.Nathaniel@epa.gov]; Muellerleile, 
Caryn[Muellerleile.Caryn@epa.gov]; Friedman, Kristina[Friedman.Kristina@epa.gov]; Lemon, 
Mollie[Lemon.Mollie@epa.gov]; Stevens, Gabrielle[Stevens.Gabrielle@epa.gov]; Garner, 
Dorothy[Garner.Dorothy@epa.gov]; Hamilton, Sabrina[Hamilton.Sabrina@epa.gov]; Faulkner, 
Martha[Faulkner.Martha@epa.gov]; Matthews, Barbara[Matthews.Barbara@epa.gov]; Millett, 
John[Millett.John@epa.gov]; Dennis, Allison[Dennis.AIIison@epa.gov] 
From: Morgan, Ruthw 
Sent: Thur 11/12/201510:07:01 PM 
Subject: SAN 5744- Interstate Transport Rule for the 2008 Ozone NAAQS (NPRM)(OAR-16-000-
1278)(0A) 

McCoy 

Lori 
Stewart 
Janet 
McCabe 

on s re 

Interstate Transport Rule for the 2008 Ozone NAAQS (SAN 5744) 

NPRM for 
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Return Ruth 
564-1 

Administrator's 
Signature 

North 

5 

David Risley- 202 343-9177 
Kristina Friedman- 202 343-9281 
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Current as of2/24/2015 

Cover Form and Checklist for Federal Register (FR) Document Submissions 
to the Office of Policy (OP) 

Contact name: David Risley Office/Region: 0 AR 

Contact phone and email: 202-343-9177 risley.david@epa.gov 

Docket# (if applicable): EPA-HQ-OAR-2015-0500 FRL #(if applicable): 

Name of document: Cross-State Air Pollution Rule for the 2008 Ozone National Ambient Air Quality 
Standards (NAAQS) 

Name of File: CSAPR for 2008 Ozone NAAQS 

Other Information (alternate contacts, etc.): 

You must select either Option 1 or Option 2. 

D 
Option 1: No Special Handling is Requested. Selectthis option if the special handling requests identified in 
Option 2 do not apply to your document. If you select this option, OP will submit your document to the OFRfor publication 
without any special requests. 

I vi Option 2: Special Handling is Requested.S3/oct thisoption ifoneormoreofthefollowingapplytoyour 
document --and reloct all reque>ts that apply. 

~ 
We need to SUBMIT to or PUBLISH in FR by or on a SPECIFIC DATE. This document must be 

published in FR by December 1, 2015 Reason: (choose one) 

Explain other: To allow for public hearing on December 17, 2015 

This request is reserved to satisfy the requirements of court or meet the needs of senior policy officials. The FR 
team may ask for additional documentation. Before you request a modified schedule, please review our timetable at 
http:/ !intranet.epa.g ov /adp library I adp-milestones/fedreg.htm. 

D We need OFR to REVIEW and APPROVE theiBR contained in this rule. 

The relevant IBR memo or letter and materials are attached. 

D We need to MANAGE the FR publication ofmultiple FR documents. This document must 

(choose one) (choose one) the following FR document (choose one) 

Title: 

Docket # (if applicable): 

FRL (if applicable): Published on (if applicable): 

D We need OFR to confirm their receipt of this FR document: Select this option ONLY if you need to ask 
OFR to provide a confirmation of receipt in order to document EPA's compliance with a legal requirement to submit the 
document to OFR by a specific date. 

More information about FR Publication can be found on our website: http://intranet.epa.gov/adplibrarvJadp-milestones/fedreg.htm 
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The following section provides formatting requirements for materials included in a submission package. Requirements are based on 

OFR's Document Drafting Handbook. Failure to adhere to these requirements could delay the publication of your document. 

I vii. EPA's Billing Code is present ( 6560-50-P) on original and each copy, on the first page of each document in the 
upper right corner. 

I vl2. The title is concise, does not contain overly specific information, and does not contain legal citations. 

I Vl3. The SUMMARY section is no longer than one page. 

I Vl4. The SUMMARY section does not contain legal citations (i.e., CFR citations, FR citations, USC citations, etc.). 

I vis. The DATES section is labeled "DATES" (Not "EFFECTIVE DATES". etc). 

I Vl6. The Table of Contents, if included, matches the headings in the preamble. 

7. Signature Block- Original Paper Version* 

I vi a. The signature block contains a legible date. 

I vlb. The signer's name and title are typed or printed under the signature line. 

D c. (if applicable) "Acting" is added, in front of the title, if a person other than the official holder of that 
title is acting in that capacity. (Note: no ''for" is permitted in the signature block) 

I vi d. Any changes are initialed and dated. (For example, corrections to make the typed or printed name match the 
signature are made by striking through the incorrect name, and initialitng and dating the correction.) 

I vie. No White-Out or corrective tape is used on the signature page. 

8. Signature Block- Word File* 

I vi a. The signature page matches items 7a- c above. 

I vi b. The date is spelled out, with a period at the end. (Example: "February 6, 2014. '') 

I vi 9. A rewritable CD (CD-RW) is included with the package. (CD-R or DVD-RW are not acceptable) 

10. The CD-R W contains: 

a. the (1) mart recent Word version of document that (2) matches the original, 

b. a scanned copy of the typesetting request form, and 

c. a scanned copy of the (signed) signature page. 

1 vl11. The original document is single-sided, and each copy is double-sided. 

I vl12. The correct number of copies are included. This number will depend on the type of document you 
are submitting. S3e under 'Submitting Packag:s to the FR Team". 

I certify that the CD-RW I am submitting as part of this package includES the mart recent Word file of 

the document and matches the copies and the original included in this package. 

G S S 
Digitally signed by GABRIELLE STEVENS 

A B R I E L L E T EVE N DN: c=US, o=U.S. Government, ou=USEPA, ou=Staff, cn=GABRIELLE STEVENS, 
dnQuallfler=0000016682 
Date: 2015.11.09 15:02:58 -05'00' 

Date/Signature of Contact Regarding Submitted Package 
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TO: 

1. Gabrielle Stevens, Originator 
2. Rick Haeuber, Chief, Assessment and Communications 
Branch 

3. Reid Harvey, Director, Clean Air Markets Division 

5. Sarah Dunham, Director, Office of Atmospheric 
Programs 

DATE: November 10, 2015 

Title: Cross-State Air Pollution Rufe for the 2008 Ozone NAAQS: Notice of 
Proposed Rulemaking 

SAN: 5744 
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EPA 
United 

Environmental Protection Agency 

Requestor: 

1. TITLE 

Cross-State Air Pollution Rule for the 2008 Ozone National Ambient Air Standards 

SUBMITTING ACTIVITY 

4. OPEN REQUISITION NUMBER 

6. FORWARDED TO GSA, NARS • SIGNATURE 

1. NUMBER OF MANUSCRIPT PAGES 

344 

3. ASSIGNED FRL NUMBER 

ll. ESTIMATED NUMBER OF COLUMNS 

10 
11. SIGNATURE: (Ill FEDERAL REGISTER DESIGNEE 

{b) DATE 

12. FUNDS ARE AIIAILAiilLE 

This document was submitted on a compact disc and is 

13, Financial and Accounting Data 

EPA Form 2340-'IS(Rev. 8· 94) Electronic and paper versions 
Previous editions are obsolete. 

(ej TELEPHONE NUMBER 

PHONE NUMBER OF FUNDS CERTIFYING OFFICER 

COPY PRINTING MANAGEMENT OFFICER 
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1 

Document R.cvicw Compass Uocumenl: RQ 16::Sf)CHJ02 l/09/15 

l)"cunwnt Summary: 
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To: Kasman, Mark[Kasman.Mark@epa.gov]; Niebling, William[Niebling.William@epa.gov] 
Cc: Haeuber, Richard[Haeuber.Richard@epa.gov]; Gunning, Paui[Gunning.Paul@epa.gov]; 
Dunham, Sarah[Dunham.Sarah@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; Page, 
Steve[Page.Steve@epa.gov]; Koerber, Mike[Koerber.Mike@epa.gov]; Harnett, Biii[Harnett.Bill@epa.gov]; 
Krieger, Jackie[Krieger.Jackie@epa.gov] 
From: McCabe, Janet 
Sent: Wed 11/11/2015 7:48:59 PM 
Subject: Canada briefing paper for WH 11_2015 jm (00000003).docx 

Good catch, Mark---this should be fixed. 

Sorry for the seemingly incessant emails today everyone. 
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To: 
From: 
Sent: 
Subject: 

FYI 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Tsirigotis, Peter 
Man 11/9/201511:05:17 PM 
Fwd: O&G slides for Janet/Joe's review 

Begin forwarded message: 

From: "South, Peter" 
Date: November 9, 2015 at 5:39:47 PM EST 
To: "Cyran, Carissa" 
Cc: "Tsirigotis, Peter" 

"Koerber, Mike" 
Subject: O&G slides for Janet/Joe's review 

"Stewart, Lori" 
"Davis, Alison" 

I have attached the O&G slides for Janet/Joe's review in prep for tomorrow. 

Thanks 

Pete South 

OAR/OAQPS/IO 

U.S. EPA 

office: 919 541-5359 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

cell: ! Personal Privacy ! 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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To: 
From: 
Sent: 
Subject: 

McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Tsirigotis, Peter 
Sun 11/8/2015 7:26:52 PM 
Revised o/g pp with smaller appendix 

I got rid of a bunch of appendix slides. Left timeline, graphic, and 4 slides that provide more detail in our 
recommended approach. 

My PowerPoint skills weren't strong enough to delete the detailed rows and add a BLM column but I don't 
know how needed that was at this point. If you want it I can get folks in it asap in the morning. Let me 
know. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; 
Goffman, Joseph [Goffman .Joseph@epa.gov] 
From: Janet McCabe 
Sent: Sun 11/8/2015 3:35:22 PM 
Subject: [SPAM] OG_Path_Forward Basic Themes 11 7 15 jm.pptx 

Joe-thanks again for the first draft on this. I fiddled with the pre-appendix stuff a bit. Have at 
it. I'll be offlaptop for several hours, back in work mode around 5:30 your time (though I have 
a call with Gina and Cynthia then). I'll be at the airport for a couple of hours (my plane leaves 
at 8:20 your time), so can get on my computer and fiddle more if you guys have additional 
suggestions/edits. Goal would be to get a draft ppt to Gina sometime this evening. 

Just to be safe, please use both my work and gmail addresses. 

Thanks. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Jordan, Deborah[Jordan.Deborah@epa.gov]; Dennis, Allison[Dennis.AIIison@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Stewart, Lori 
Sent: Sat 11/7/2015 3:58:50 PM 
Subject: Fwd: 11/6 RA-Ievel phone call with OEPA regarding Eramet I Monday meeting 

Here is a but more info from Allison from last night. Janet, I plan to go into the office tomorrow 
to work in some things. Just let me know if there something I can do from there to pull up 
additional background info., etc. 

Sent from my iPhone 

Begin forwarded message: 

From: "Dennis, Allison" 
Date: November 6, 2015 at 9:14:18 PM EST 
To: "Stewart, Lori" 
Cc: "Drinkard, Andrea" 
Subject: Re: 11/6 RA-level phone call with OEPA regarding Eramet I Monday 
meeting 

No need for oar priorities overview-- they gave us an agenda with a list of topics/ questions 
they want to discuss. Sarah d and kevin c plan to attend the meeting too and have all of the 
same materials janet and Debbie has at this point. 

Cpp mats ozone and rfs aren't on the agenda but given the audience I gave talkers on those 
topics as well (noting it as " other background" . 

Sent from my iPhone 

On Nov 6, 2015, at 8:35PM, Stewart, Lori wrote: 

Debbie said this is about the Manufacturers Action Council meeting on Monday ... 

Sent from my iPhone 
Begin forwarded message: 

From: "Stewart, Lori" 
Date: November 6, 2015 at 7:42:44 PM EST 
To: "McCabe, Janet" 
Cc: "Jordan, Deborah" "Koerber, Mike" 

ED_ 000738 _ 00002797-00001 



"Tsirigotis, Peter" 
"Atkinson, Emily" 

Subject: Re: 11/6 RA-level phone call with OEPA regarding Eramet I 
Monday meeting 

I don't see it on the meeting notice. I believe Allison was doing talking points in 
IAR priorities - did you get those in your folder? 

Sent from my iPhone 

On Nov 6, 2015, at 7:31PM, McCabe, Janet wrote: 

Absolutely. Do we have a list of who the people are that we're meeting 
with? 

Sent from my iPhone 

On Nov 6, 2015, at 4:52PM, Jordan, Deborah 
wrote: 

I see meeting one 

__ t_~p!.~~---·-·-·-·-·---f~1_1~9-~JI2Y_~-~~~-Ij_f.:\_~r~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~l?~H~~-;;-~~~ix~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~J 

i Deliberative I 
l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

I see only us as EPA I 

ED_000738_00002797-00002 



or 

Thanks. 

From: McCabe, Janet 
Sent: Friday, November 06, 2015 3:23PM 
To: Jordan, Deborah Koerber, Mike 

Cc: Page, Steve 
Subject: Fwd: 11/6 RA-Ievel phone call with OEPA regarding Eramet 

Fyi. I'm not sure what meeting on Monday George is referring to--are 
you? 

Region V knows about our recent letters on the petitions, right? 

Sent from my iPhone 

Begin forwarded message: 

From: "Czerniak, George" 
Date: November 6, 2015 at 2:30:56 PM EST 
To: "McCabe, Janet" 
Cc: "Hedman, Susan" 
Subject: 11/6 RA-1eve1 phone call with OEPA regarding 
Eramet 

Janet- Susan wanted me to shoot you a note on a phone call that 
we've just concluded with OEPA on Eramet 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Page, Steve[Page.Steve@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov]; Tsirigotis, 
Peter[Tsirigotis .Peter@epa.gov]; Wayland, Richard[Wayland. Richard@epa.gov]; Wood, 
Anna[Wood.Anna@epa.gov]; Ling, Michaei[Ling.Michael@epa.gov]; Koerber, 
Mike[Koerber.Mike@epa.gov] 
From: Harvey, Reid 
Sent: Fri 11/6/2015 8:34:59 PM 
Subject: 3rd quarter 2015 EGU emissions data 

We now have emissions data from EGUs in our programs for the first three quarters of2015 (i.e., 
through the end of September). We've seen clear declines in NOx (annual and ozone season), 
S02, and C02, which can be attributed to several factors, including market forces (e.g., lower 
natural gas prices) and programs (e.g., CSAPR and MATs). 

SOz annual: 

The total S02 emissions for the year-to-date were about 1.8 million tons, which is about 26.6 
percent less than the comparable year to date emissions in 2014. In comparison, year to date 
heat input in 2015 only declined 1.3 percent compared to 2014. 

NOx annual: 

Year-to-date (January-September) NOx emissions from EGUs were about 1.1 million tons, 
representing about a 15.5 percent decline from the comparable period in 2014. 

NOx ozone season: 

Emissions during the ozone season for the states under the CSAPR ozone season program were 
about 446,500 tons. Comparing the states that were in both the CAIR 2014 and the CSAPR 
2015 ozone season programs, ozone season NOx emissions decreased by about 14 percent. 

Ozone season SCR use: 
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Overall, when looking at emission rates for units with existing SCRs in the 2014 and 2015 ozone 
season programs for these states, we have seen little increase in SCR usage, except in Missouri 
(where the company attributed the SCR operation to the resumption of CSAPR). About six 
facilities improved their emission rates and reduced emissions significantly (in MO, KY, MI, and 
PA) from 2014 to 2015. In a number of states (particularly PA, WV, OH, and IN), however, 
about 80 facilities with existing SCRs continue to have NOx rates over the optimal rate of 0.075 
lb NOx/mmBTU and thus have room for improvement. 

COzannual: 

Year-to-date 2015 emissions of C02 was about 1.645 billion short tons. This represents a 4.7 
percent decline from the comparable period in 2014. 

In closing, I'd note that OAQPS and OAP staff have been collaborating for several years to 
facilitate reporting of certain emissions data required under MATs (Hg, HCL, and PM data) in a 
way that takes advantage of existing Agency and industry systems and reduces reporting burdens 
for the power sector. It's not completed yet but we are making good progress. 
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To: Morgan, Ruthw[morgan.ruthw@epa.gov] 
Cc: Shaw, Betsy[Shaw.Betsy@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; Eagles, 
Tom[Eagles.Tom@epa.gov]; Saltman, Tamara[Saltman.Tamara@epa.gov]; Mcquilkin, 
Wendy[Mcquilkin.Wendy@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Cyran, 
Carissa[Cyran.Carissa@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov]; Henigin, 
Mary[Henigin.Mary@epa.gov]; Iglesias, Amber[lglesias.Amber@epa.gov]; Rush, 
Alan[Rush.Aian@epa.gov]; Owens, Nicole[Owens.Nicole@epa.gov]; Pritchard, 
Eileen[Pritchard.Eileen@epa.gov]; Adams, Darryi[Adams.Darryl@epa.gov]; Brown, Stephanie 
N.[Brown.StephanieN@epa.gov]; Muellerleile, Caryn[Muellerleile.Caryn@epa.gov]; Jutras, 
Nathaniei[Jutras.Nathaniel@epa.gov]; Morris, Stephanie[Morris.Stephanie@epa.gov]; Free, 
Laura[Free.Laura@epa .gov]; Brooks, Patricia[Brooks. Patricia@epa.gov]; Hamilton, 
Sabrina[Hamilton.Sabrina@epa.gov]; Faulkner, Martha[Faulkner.Martha@epa.gov]; Matthews, 
Barbara[Matthews. Barbara@epa .gov]; Millett, Joh n[Millett.John@epa .gov]; Knapp, 
Kristien[Knapp.Kristien@epa.gov]; Dennis, Allison[Dennis.AIIison@epa.gov] 
From: McCoy, Britney 
Sent: Thur 11/5/201510:18:43 PM 
Subject: RE: No SAN --Granting of Petition to Reconsider the lnterprecursor Offset Provisions in the 
Implementation of the 2008 National Ambient Air Quality Standards for Ozone: State Implementation Plan 
Requirements-Final Rule (OAR-16-000-1220) 

concurs. 

From: Morgan, Ruthw 
Sent: Thursday, November 05, 2015 8:37AM 
To: McCoy, Britney <McCoy.Britney@epa.gov> 
Cc: Shaw, Betsy <Shaw.Betsy@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov>; 
Eagles, Tom <Eagles.Tom@epa.gov>; Saltman, Tamara <Saltman.Tamara@epa.gov>; 
Mcquilkin, Wendy <Mcquilkin. Wendy@epa.gov>; Morgan, Ruthw <morgan.mthw@epa.gov>; 
Stewart, Lori <Stewart.Lori@epa.gov>; Cyran, Carissa <Cyran.Carissa@epa.gov>; Jordan, 
Deborah <Jordan.Deborah@epa.gov>; Henigin, Mary <Henigin.Mary@epa.gov>; Iglesias, 
Amber <Iglesias.Amber@epa.gov>; Rush, Alan <Rush.Alan@epa.gov>; Owens, Nicole 
<Owens.Nicole@epa.gov>; Pritchard, Eileen <Pritchard.Eileen@epa.gov>; Adams, Darryl 
<Adams.Darryl@epa.gov>; Brown, Stephanie N. <Brown.StephanieN@epa.gov>; Muellerleile, 
Caryn <Muellerleile.Caryn@epa.gov>; Jutras, Nathaniel <Jutras.Nathaniel@epa.gov>; Morris, 
Stephanie <Morris.Stephanie@epa.gov>; Free, Laura <Free.Laura@epa.gov>; Brooks, Patricia 
<Brooks.Patricia@epa.gov>; Hamilton, Sabrina <Hamilton.Sabrina@epa.gov>; Faulkner, 
Martha <Faulkner.Martha@epa.gov>; Matthews, Barbara <Matthews.Barbara@epa.gov>; 
Millett, John <Millett.John@epa.gov>; Knapp, Kristien <Knapp.Kristien@epa.gov>; Dennis, 
Allison <Dennis.Allison@epa.gov> 
Subject: No SAN- -Granting of Petition to Reconsider the Interprecursor Offset Provisions in 
the Implementation of the 2008 National Ambient Air Quality Standards for Ozone: State 
Implementation Plan Requirements-Final Rule (OAR-16-000-1220) 
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Melina Williams is the OGC attorney and has stated in an email date 11/4 that they 
concur on this package. 

08:30 

Granting of Petition to Reconsider the lnterprecursor Offset Provisions in Implementation of the 
2008 National Ambient Air Quality Standards for Ozone: Implementation Plan 

Notice of Action Granting 
Petition 

so 
Ben Garwood- 919 541-1358 
Mary Henigin- 202 564-2186 
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5 2015 

Baron 

Dear Baron: 

i2 

Protection has considered the submitted electronically on May 
Conservation Law Foundation, Downwinders at Risk 

~~ ..... ,.., the EPA to reconsider those portions of the final rule 
Ambient Air Quality Standards for Ozone: State 
1 that interprecursor 

""'"''''"" 307(d)(7)(B) ofthe (Act). 

EPA grants the May 15, 
reconsideration challenged interprecursor offsetting in order to 

comment on those provisions. 201 petition, plans 
of proposed rulemaking Register will include notice and comment 

the provisions addressing interprecursor offsetting. 

comments important matter. 

Janet G. McCabe 
Administrator 

lntemat Address '" http:f/www.apa.gov 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Gunning, Paui[Gunning.Paul@epa.gov]; Hambrick, 
Amy[Hambrick.Amy@epa.gov]; Moore, Bruce[Moore.Bruce@epa.gov] 
From: Cozzie, David 
Sent: Thur 11/5/2015 9:39:58 PM 
Subject: Draft of the slide deck 

Joe, 

Attached is the draft slide deck based on your thoughts earlier this week. Both Paul and Peter 
have had a chance to quickly look at it, but please let us know if you have additional edits or 
changes. 

Thanks, 

David 
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To: Fritz, Matthew[Fritz.Matthew@epa.gov] 
From: Ingram, Amir 
Sent: Thur 11/5/2015 6:08:19 PM 
Subject: Administrator's Weekly Report- November 6, 2015 

Good afternoon, 

Attached, you'll find the Administrator's Weekly Report covering the period ofNovember 6 thru 
November 15. 

Please let us know if you have any questions or comments. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Fruh, Steve[Fruh.Steve@epa.gov]; Stenhouse, 
Jeb[Stenhouse.Jeb@epa.gov]; Sasser, Erika[Sasser.Erika@epa.gov]; Ortega, 
Kellie[Ortega.Kellie@epa.gov]; Hutson, Nick[Hutson.Nick@epa.gov]; Kurlansky, 
Ellen[Kurlansky.EIIen@epa.gov]; Lamson, Amy[Lamson.Amy@epa.gov]; Hubbell, 
Bryan[Hubbeii.Bryan@epa.gov]; Eschmann, Erich[Eschmann.Erich@epa.gov]; Stevens, 
William[Stevens.William@epa.gov]; Millett, John[Millett.John@epa.gov] 
Cc: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Rodman, Sonja[Rodman.Sonja@epa.gov]; Versace, 
Paui[Versace.Paul@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Shenkman, 
Ethan[Shenkman.Ethan@epa.gov] 
From: Ting, Kaytrue 
Sent: Thur 11/5/2015 2:58:17 PM 
Subject: RE: MATS Reply as filed 

were 

f-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
! i 

I Attorney Client I 
! i 
'·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Attorney Client 
r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

I Attorney Client I 
t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

me 
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U.S. Environmental Protection Agency 

Office of General Counsel 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

T: 202-564-6380 

From: Ting, Kaytme 
Sent: Wednesday, November 04,2015 4:51PM 
To: McCabe, Janet <McCabe.Janet@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov>; 
Tsirigotis, Peter <Tsirigotis.Peter@epa.gov>; Fruh, Steve <Fruh.Steve@epa.gov>; Stenhouse, 
Jeb <Stenhouse.Jeb@epa.gov>; Sasser, Erika <Sasser.Erika@epa.gov>; Ortega, Kellie 
<Ortega.Kellie@epa.gov>; Hutson, Nick <Hutson.Nick@epa.gov>; Kurlansky, Ellen 
<Kurlansky.Ellen@epa.gov>; Lamson, Amy <Lamson.Amy@epa.gov>; Hubbell, Bryan 
<Hubbell.Bryan@epa.gov>; Eschmann, Erich <Eschmann.Erich@epa.gov>; Stevens, William 
<Stevens.William@epa.gov>; Millett, John <Millett.John@epa.gov> 
Cc: Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Rodman, Sonja <rodman.sonja@epa.gov>; 
Versace, Paul <Versace.Paul@epa.gov> 
Subject: FW: MATS Reply as filed 

FYI-- Our of MATS 

:-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) 

1 ______________________ ~_!_!_~-~~-~~---~-~-~-~-~-! ______________________ j 
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U.S. Environmental Protection Agency 

Office of General Counsel 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

T: 202-564-6380 

From: Talbert, Stephanie (ENRD) L~~,===="-"~===~=~:;;~J 
Sent: Wednesday, November 04,2015 4:16PM 
To: Ting, Kaytrue Rodman, Sonja 
Versace, Paul 
Cc: Hostetler, Eric (ENRD) 
Subject: MATS Reply as filed 

Attached. Thanks for your help! 

Stephanie J. Talbert, Attorney 

U.S. Department of Justice, ENRD 

Environmental Defense Section 

303-844-7231 

ED_000738_00002840-00003 



ORAL ARGUMENT HELD DECEMBER 10, 2013 
DECIDED APRIL 15, 2014 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

) 
White Stallion Energy Center, LLC, et al., ) 

) 
Petitioners, ) 

) 
v. ) 

) 
United States Environmental Protection Agency, ) 

) 
Respondent. ) __________________________________ ) 

No. 12-1100 
(and consolidated cases) 

EPA'S REPLY IN SUPPORT OF ITS MOTION TO GOVERN FUTURE 
PROCEEDINGS 
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INTRODUCTION 

In striking contrast to the wealth of public health and environmental 

consequences of vacatur of the Mercury and Air Toxics Standard (the "Rule") that 

EPA and the State and Public Health Respondent-Intervenors identified, Joint 

Petitioners put forth no demonstration of significant harm to industry of maintaining the 

status quo by leaving the Rule in effect pending the Agency's action on remand. Nor 

do they rebut the "severe" disruptive consequences for the electric generation sector 

identified by Industry Respondent-Intervenors. Given this disparity, and EPA's 

commitment to address the Rule's limited deficiency on an expedited basis (already 

put into motion), the appropriate remedy under Allied-Signal) Inc. v. U.S. Nuclear 

Regulatory Commission is plainly remand without vacatur. 988 F.2d 146 (D.C. Cir. 1993). 

Moreover, Tri-State Generation and Transmission Association Inc.'s ("Tri-

State") third request for a stay specific to its Nucla Station is unwarranted. 1 As noted 

in EPA's Response to Petitioners' Motions to Govern Future Proceedings ("EPA 

Response"), the Agency is reviewing the request that Tri-State submitted on October 

19, 2015. And the request by Utility Air Regulatory Group ("UARG") that this Court 

order EPA to conduct its remand proceedings under Clean Air Act ("CAA") section 

307(d), 42 U.S.C. § 7607(d), is inappropriate. UARG and the rest of the public will 

1 Tri-State's request for the same relief for other unspecified plants is also 
unwarranted since the owners of those plants have not moved for relief and therefore 
have not justified any such relief. 

1 
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have the opportunity to comment on the procedure, scope, and substance of EPA's 

proposed action on remand, and then challenge the same after EPA takes final action. 

This Court should remand the Rule without vacatur under its traditional application 

of the Allied-Signal factors, without limiting EPA's rulemaking discretion. 

ARGUMENT 

As EPA explained in its Response, the Rule was promulgated under 42 U.S.C. 

§ 7412(d), and thus the standard of review provided in CAA section 307(d)(9) applies 

here, not the one provided in section 706 of the Administrative Procedure Act. See 42 

U.S.C. § 7607(d)(1)(last paragraph), (d)(1)(C), (d)(9). This Court has recognized that it 

has remedial discretion under section 307 (d) (9) and has traditionally remanded 

deficient CAA rules without vacatur where vacatur would have significant adverse 

consequences for public health and the environment. See EPA Response 2-5. 

Because both Allied-Signal factors weigh heavily in favor of remand without vacatur, 

the Court should grant EPA's motion. 

I. THE ALLIED-SIGNAL FACTORS WEIGH HEAVILY IN FAVOR OF 
REMAND WITHOUT VACATUR. 

The first Allied-Signal factor requires that the court consider the "seriousness of 

the [rule's] deficiencies" and the likelihood that the agency "chose correctly" and will 

thus be able to "substantiate its decision on remand." Allied-Signal, 988 F.2d at 150-

51. Under that factor, EPA has acknowledged that, although the deficiency identified 

by the Supreme Court is limited, the task on remand will require more than a mere 

2 
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clarification of the record. See EPA's Motion to Govern Future Proceedings ("EPA 

Motion") 12. EPA has committed to complete that task on an expedited basis and, 

due to the "vast amount of cost information" and "economic modeling" already in 

the record, has good reason to believe the Agency can remedy the error identified by 

the Supreme Court and reaffirm the "appropriate and necessary" finding after a 

consideration of cost. See EPA Motion 10-12. 

Contrary to Tri-State's suggestion, EPA's commitment to expedited action is 

not "in question." See Tri-State Response to Motions to Govern ("Tri-State 

Response") 5-6. In fact, EPA has already taken steps toward proposing a 

supplemental finding based on a consideration of cost consistent with its 

representation that it would complete "a proposed consideration of cost in the next 

few months," McCabe Decl. ~ 19. EPA submitted a notice outlining its proposed 

action on remand to the Office of Management and Budget on October 21, 2015, and 

regulatory review is already underway. See 

http:// www.reginfo.gov /public/ do/ eoDetails?rrid = 125659 (showing pending 

regulatory review of the proposed supplemental finding). 

Additionally, contrary to Joint Petitioners' and UARG's suggestion, all 

interested parties will have an opportunity to comment on EPA's proposed 

supplemental finding and submit information and data relevant to EPA's inquiry on 

remand during the public notice and comment period that EPA has already said will 

be available. Response of Certain State and Industry Petitioners ("Joint Response") 8; 

3 
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Response of UARG to Federal Respondent's Motion to Govern Future Proceedings 

("UARG Response") 2-3, 5-7; see also McCabe Decl. ~ 19; EPA Motion 12. EPA did 

not suggest that it would "solicit comment only on conclusions previously reached by 

the Agency." UARG Response 2. Nor has EPA "pre-judged" the outcome of the 

remand proceedings. I d. at 4. Instead, EPA has predicted the likelihood that it will be 

able to reaffirm its finding on remand under the first Allied-Signal factor-a reasonable 

prediction given the cost information already in the record, none of which was called 

into question in Michigan, and which will prevent EPA from having to "generate a new 

analysis out of whole cloth." See EPA Motion 10-12. 

The second Allied-Signal factor requires the court to consider the "disruptive 

consequences" of vacatur, or a change to the status quo "that may itself be changed." 

Allied-Signal, 988 F.2d at 150-51.2 Under this factor, EPA has identified significant 

2 Contrary to Joint Petitioners' argument that the second Allied-Signal factor is only 
relevant if, under the first Allied-Signal factor, the rule's deficiency requires "only 
minor adjustments to clarify D rationale," Joint Response 9, this Court has focused on 
adverse consequences of vacatur even when the work to be done on remand is 
substantial. See North Carolina v. EPA, 550 F.3d 1176, 1178 (D.C. Cir. 2008); EME 
HomerCiry Generation) L.P. v. EPA, 795 F.3d 118,132 (D.C. Cir. 2015). ComcastCorp v. 
FCC, cited by Joint Petitioners, Joint Response 9, is easily distinguishable from this 
case. See 579 F.3d 1, 9 (D.C. Cir. 2009). In Comcast, the FCC "twice tried and twice 
failed" to remedy the defect in the rule, leading the Court to conclude that "the 
[agency's] dereliction" was "particularly egregious" and unlikely to be remedied on 
remand. Id. Moreover, the Court found that vacatur would not be unduly disruptive. 
See id. Here, the Supreme Court identified a limited deficiency in the Rule and 
otherwise left undisturbed the remainder of this Court's decision upholding the Rule 
against a host of technical and legal challenges. Thus, the Rule's deficiency is far from 
"egregious," and EPA has demonstrated that vacatur would be significantly 
disruptive. 
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hazards to human health and the environment from hazardous air pollutant emissions 

from power plants, estimated significant reductions of such pollutants and others that 

will result from full compliance with the Rule, and identified significant quantified and 

unquantified benefits attributable to the control of hazardous air pollutants, including 

benefits associated with hazardous air pollutant emission reductions, as well as those 

from concomitant reductions of other air pollutants. See EPA Motion 13-17; EPA 

Response 9-13. Vacatur would diminish emission reductions that already have been 

achieved since the Rule's April 2015 compliance deadline, and would delay further 

reductions by sources that obtained extensions to April 2016. Additionally, EPA has 

described complications of vacatur for states that have relied on the Rule for 

implementation of other programs, and regulatory uncertainty for plants that have not 

yet installed controls but are currently under contract to do so and will be required to 

complete installation if EPA ultimately reaffirms the Rule on remand. See EPA 

Motion 17, 20 n.8; EPA Response 13-15. 

In response, neither Joint Petitioners nor any other industry petitioner has 

identified any significant burden of maintaining the status quo while EPA takes action 

over the next several months. (l\1ost industry petitioners did not even file a motion 

seeking vacatur.) Instead, Joint Petitioners and U ARG attack what they anticipate will 

be the substance of EPA's consideration of cost in determining whether to alter its 

finding that it is appropriate to regulate hazardous air pollutant emissions from power 

plants. See Joint Petitioners' Response 6-8; UARG Response 4-5. 

5 
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EPA has not taken final action relying on any particular consideration of cost 

to determine whether to affirm the finding-EPA has not yet even issued a proposed 

finding. And in Michigan, the Supreme Court refused to limit EPA's discretion as to 

how to consider costs on remand. See Michigan v. EPA, 135 S. Ct. 2699,2711 Oune 

29, 2015). Joint Petitioners and UARG will have the opportunity to comment on 

EPA's proposed approach and challenge its final determination if EPA concludes that 

regulation of power plants remains appropriate after considering cost. Joint 

Petitioners' and UARG's arguments are not ripe for review at this time, nor are they 

relevant to the Court's inquiry under the second Allied-Signal factor. Regardless of the 

type of cost consideration EPA undertakes for the "appropriate and necessary" 

finding, the Rule in effect today obtains significant quantifiable and unquantifiable 

benefits directly related to the reduction of hazardous air pollutants and quantifiable 

benefits from the concomitant reductions of other air pollutants that occur when 

hazardous air pollutants are controlled. Thus, vacatur would have significant 

"disruptive consequences" for public health and the environment by reducing and 

delaying those benefits. See EPA Motion 13-17; EPA Response 9-13. 

Moreover, Joint Petitioners' criticism of EPA's arguments with respect to state 

reliance on the Rule for implementation of other programs is without merit. First, 

North Carolina's demonstration of attainment of the 2008 8-Hour Ozone National 

Ambient Air Quality Standard may have been based on ozone levels in 2012 to 2014, 

but its maintenance demonstration for the Standard (required for redesignation) 

6 
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specifically incorporated the Rule's projected reductions into its future emissions 

inventories, demonstrating maintenance of the Standard ten years into the future. See 

McCabe Decl., Att. I (discussing future emissions estimates); Joint Response, Ex. 1 at 

iv (stating that "federal actions [including the Rule] have resulted in lower emissions 

through the eastern portion of the country") and v (stating that "the maintenance 

demonstration shows that future emission inventories are expected to be lower than 

the attainment year inventory through the implementation of various federal and state 

control measures"). 

With respect to state reliance on the Rule for the 2010 1-Hour SOz Primary 

National Ambient Air Quality Standard, states were specifically encouraged to rely on 

SOz reductions resulting from compliance with the Rule in developing their 

attainment and maintenance plans for the Standard. See) e.g.) 80 Fed. Reg. 51,051, 

51,077-78 (Aug. 21, 2015). When promulgating the SOz Standard in 2010, EPA said 

that national rules were expected to lead to SOz reductions that would help achieve 

compliance with the Standard. See 75 Fed. Reg. 35,520, 35,553 Oune 22, 2010). Most 

states have not yet submitted implementation plans for the Standard, and therefore 

their reliance on SOz reductions from the Rule for creation of those plans is ongoing. 

Finally, with respect to state reliance on the Rule for purposes of setting 

mercury budgets for waterbodies, the 2007 Northeast States Regional Mercury TMDL 

document cited by EPA specifically anticipates regulation of mercury-emitting sources 

under CAA section 7412(d) in order for states to meet the budget. See) e.g., McCabe 

7 
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Decl., Att. J at xii. 3 For northeast states that are suffering the public health and 

environmental consequences of mercury emissions, this Rule is the national program 

required to achieve the mercury budget set in 2007. See Comments on Proposed Rule 

from the Northeast States for Coordinated Air Use Management, Att. K at 4. 4 Thus, 

vacatur of the Rule would in fact have significant consequences for public health and 

the environment beyond those directly related to the Rule. 

In summary, both Allied-Signal factors weigh heavily in favor of remand without 

vacatur. EPA has committed to act quickly to address the Rule's limited deficiency 

and has made a reasonable prediction based on cost information already in the record 

that it will likely reaffirm the "appropriate and necessary" finding on remand. 

Moreover, no petitioner has demonstrated any significant harm to industry of 

maintaining the status quo, while EPA and Respondent-Intervenors have pointed to 

3 Attachment J states, "To meet out-of-region goals, Northeast states recommend 
EPA implement plant-specific MACT limits for mercury under Section 112(d) of the 
Clean Air Act to control power plant emissions by 90 percent by cost-effective and 
available technologies. The Northeast region's ability to achieve the calculated TMDL 
allocations is dependent on the adoption and effective implementation of national and 
international programs to achieve necessary reductions in mercury emissions." 

4 Attachment K states, "[T]ransported mercury emissions from out-of-region coal
fired [power plants] are a major contributor to mercury deposition in the Northeast. 
Based on an EPA-sponsored modeling analysis, [Northeast states] concluded that 
much of the mercury entering the Northeast's aquatic ecosystems is deposited from 
the air, and a significant portion of this mercury comes from emission sources outside 
the [Northeast] region .... In order for the Northeast states to achieve their mercury 
TMDL targets, mercury deposited from the air may need to be reduced in the range 
of 87 to 98 percent." 
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numerous disruptive consequences of vacatur. Accordingly, the Court should remand 

the Rule without vacatur. 

II. THE REQUESTS FOR OTHER RELIEF ARE UNWARRANTED. 

Tri-State continues to press its request for a stay of the Rule as it applies to 

Nucla Station, stating that none of the motions to govern argue that such a stay would 

cause harm. See Tri-State Response 4. EPA already responded to that contention in 

response to Tri-State's two prior emergency motions. See DN 1567031 ("EPA Opp. 

to First Emergency Motion") 15-16; DN 1570353 ("EPA Opp. to Second Emergency 

Motion") 18-20. Emissions of hydrochloric acid from Nucla Station beyond its 

current April 2016 deadline will in fact cause harm. See id. EPA has a process in place 

for balancing those harms against the reliability concerns that Tri-State has identified. 

That process is ongoing and unless and until Tri-State's relief is denied, this Court 

should not entertain Tri-State's third request for relief. See D.C. Circuit Rule 18(a)(1); 

EPA Opp. to First Emergency Motion 9-1 0; EPA Opp. to Second Emergency 

Motion 9-13. Just as the Court already denied Tri-State's second request for 

emergency relief "without prejudice to Tri-State filing a motion should administrative 

relief be denied," DN 1570784, the Court should again deny Tri-State's premature 

motion for alternative relief here. 

Finally, in response to EPA's motion, UARG requests that the Court "declare 

that EPA must undertake§ 307(d) notice-and-comment rulemakingon remand .... " 

9 
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UARG Response 7. 5 UARG contends that such a declaration is necessary to ensure 

that EPA "explores every aspect of EPA's § 112 authority to regulate [power plants] 

under 112(n)(1)(A) .... " Id. However, "[o]nly in extraordinary circumstances do 

[courts] issue detailed remedial orders." N.C. Fisheries Ass'n v. Gutierre::v 550 F.3d 16, 

20 (D.C. Cir. 2008); see also PPG Indus. v. U.S.) 52 F.3d 363, 365 (D.C. Cir. 1995) 

("under settled principles of administrative law," the court's inquiry ends after it has 

identified an error of law). No extraordinary circumstances are present here. As 

already described, UARG will have an opportunity to comment on EPA's proposed 

action-including procedure, scope, and substance-and then to challenge the final 

action at the appropriate time. Thus, no declaration mandating a specific type of 

rulemaking is necessary to protect UARG's interests, nor is it an appropriate use of 

the Court's remedial discretion. Accordingly, Tri-State's third request for a stay and 

UARG's request for a specific remand instruction should be denied. 

CONCLUSION 

For the foregoing reasons, and for the reasons stated in EPA's Motion and 

Response, remand without vacatur is warranted No other alternative relief should be 

granted. 

5 UARG could have, but did not, request this relief in a motion to govern future 
proceedings. Nor did UARG properly file a motion for affirmative relief under Fed. 
R. App. P. 27(a)(3)(B) and Circuit Rule 27(c). For these reasons, UARG's request 
should be denied out of hand. 

10 
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E-mail: stephanie. talbert@usdoj .gov 
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NESCAUM 

www.nescaum.org 

August 2, 2011 

Lisa P. Jackson, Administrator 
U.S. Environmental Protection Agency 
Air and Radiation Docket 
Mail Code 2822T 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

11 1 

Northeast States for Coordinated Air Use Management 

89 South Street, Suite 60/ Roston/ MA CJ/1!1 
Phone 617··259-2000 Fax 617·,742 "9162 

Arthur !\f. !v1orin, Executtvc Director 

Attention: Docket ID Nos. EPA-HQ-OAR-2009-0234 (NESHAP) and EPA-HQ-OAR-2011-
0044 (NSPS) 

Re: Proposed Rule- National Emission Standards for Hazardous Air Pollutants from 
Coal- and Oil-fired Electric Utility Steam Generating Units and Standards of 
Performance for Fossil-Fuel-Fired Electric Utility, Industrial-Commercial
Institutional, and Small Industrial-Commercial-Institutional Steam Generating Units 

Dear Administrator Jackson: 

The Northeast States for Coordinated Air Use Management (NESCAUM) offer the following 
comments on the U.S. Environmental Protection Agency's (EPA's) proposal, published on May 
3, 2011 in the Federal Register, entitled "National Emission Standards for Hazardous Air 
Pollutants from Coal- and Oil-fired Electric Utility Steam Generating Units and Standards of 
Performance for Fossil-Fuel-Fired Electric Utility, Industrial-Commercial-Institutional, and 
Small Industrial-Commercial-Institutional Steam Generating Units" (76 FR 24976-25147) 
(hereinafter "Utility MACT Rule"). NESCAUM is the regional association of air pollution 
control agencies representing Connecticut, Maine, Massachusetts, New Hampshire, New Jersey, 
New York, Rhode Island, and Vermont. 

The proposed Utility MACT Rule reflects long standing requirements contained within the Clean 
Air Act that Congress adopted and charged EPA with the responsibility for implementing. 
While some have argued that the statutorily-required compliance timeline is too tight, power 
plant owners have been on notice of pending control requirements since late 2000 when EPA 
determined as part of a study required by the 1990 Clean Air Act Amendments that regulating 
mercury and other toxic air emissions from power plants was "appropriate and necessary."1 The 
2008 D.C. Circuit decision in New Jersey v. EPA (517 F.3d 574) vacating the earlier Clean Air 
Mercury Rule was another clear signal of the need to address hazardous air pollutants from 
power plants under§ 112 of the Clean Air Act. As we describe later in these comments, a 

1 "Regulatory Finding on the Emissions of Hazardous Air Pollutants from Electric Utility Steam Generating Units," 
65 Fed. Reg. 79825 (December 20, 2000). 

NESCAUM Members: York Divis!on of 
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August 2, 2011 

tissue in a number of Northeast water bodies8
'
9 and in the effluent discharged from municipal 

wastewater treatment plants. 10 

Despite these successful measures, transported mercury emissions from out-of-region coal-fired 
EGUs are a major contributor to mercury deposition in the Northeast. Based on an EPA
sponsored modeling analysis, 11 NESCAUM concluded that much of the mercury entering the 
Northeast's aquatic ecosystems is deposited from the air, and a significant portion of this 
mercury comes from emission sources outside the NESCAUM region. 12 As part of a Clean 
Water Act sec. 319(g) conference that focused on water quality impairment issues identified in 
the Northeast Regional Mercury TMDL, EPA reviewed NESCAUM's analysis and found its 
results virtually identical with EPA's own analysis. 13 

In order for the northeast states to achieve their mercury TMDL targets, mercury deposited from 
the air may need to be reduced in the range of 87 to 98 percent. 14 In view of the public health 
and environmental impacts associated with exposure to mercury, and the contributions of long
range transport of mercury from sources outside the NESCAUM region, it is extremely 
important that the EPA take swift, aggressive, and comprehensive steps to reduce mercury 
emissions from EGUs and other air emission sources. 

b. Non-mercury air toxics health concerns 
The NESCA UM states are pleased to see that EPA's proposal now includes non-mercury air 
toxics, which were missing from the 2004 CAMR proposal. EGUs release many more air toxics 
than just mercury, and comprehensive protection of public health requires a wider net be cast to 
address the many different HAPs emitted by these sources. 

8 Massachusetts Department of Environmental Protection (MassDEP). "Massachusetts fish tissue mercury studies: 
Long-term monitoring results, 1999-2004." MassDEP Office ofResearch and Standards, Boston, MA and Wall 
Experiment Station, Lawrence, MA (2006). 
9 Evers, D.C., Y.-J. Han, C.T. Driscoll, N.C. Kamman, M.W. Goodale, K.F. Lambert, T.M. Holsen, C.Y. Chen, T.A. 
Clair, and T. Butler. 2007. Biological mercury hotspots in the northeastern United States and southeastern Canada. 
BioScience 57: 29-43. 
1° King, S., P. Miller, T. Goldberg, J. Graham, S. Hochbrunn, A. Wienert, and M. Wilcox. 2008. Reducing Mercury 
in the Northeast United States. EM, Air & Waste Management Association (Pittsburgh, PA), pp. 9-13 (May 2008). 
JJ U.S. EPA. "Model-based Analysis and Tracking of Airborne Mercury Emissions to Assist in Watershed 
Planning." Final Report, U.S. EPA Office of Wetlands, Oceans, and Watersheds, Washington, DC (August 2008), 
http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdlluploadlfinal300report I 0072008.pdf (accessed June II, 
2011). 
12 Northeast States for Coordinated Air Use Management (NESCAUM). "Sources of Mercury Deposition in the 
Northeast United States." NESCAUM, Boston, MA (March 2008), http://www.nescaum.org/documents/nescaum
sources-of-hg-depo-in-northeast 2008-final.pdf/. 
13 U.S. EPA. "Determination of Mercury Deposition Contributions from States Outside the Northeast." Presentation 
by Dwight Atkinson, U.S. EPA, at Clean Water Act Section 319(g) Mercury Conference, Philadelphia, P A, June 22-
23,2010. 
14 New England Interstate Water Pollution Control Commission (NEIWPCC). "Northeast Regional Mercury Total 
Maximum Daily Load." NEIWPCC, Lowell, MA (submitted to U.S. EPA on October 24, 2007; approved by U.S. 
EPA on December 20, 2007). 
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ARGUED DECEMBER 10, 2013 
DECIDED APRIL 15, 2014 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

WHITE STALLION ENERGY ) 
CENTER, LLC, et al., ) 

) 
) Case No. 12-1100, 

Petitioners, ) 
) 

v. ) 
) 

UNITED STATES ENVIRONMENTAL) 
PROTECTION AGENCY, ) 

) 
Respondent. ) 

and consolidated cases 

REPLY OF INDUSTRY RESPONDENT INTERVENORS IN SUPPORT 
OF ITS MOTION TO GOVERN FUTURE PROCEEDINGS 

With all motions and responses now before the Court, one thing is clear: 

virtual!J no one in the industry regulated by the Mercury and Air Toxics Standards (the 

"Rule") is asking the Court to vacate the Rule. Industry Respondent Intervenors, 1 

who collectively own more than 7 5 GW of generation capacity, have asked the Court 

to remand EPA's finding without vacating the Rule. Indus. Resp. Intervenor Motion 

(Doc. No. 1574838) at 17-20. Utility Air Regulatory Group, which opposes virtually 

Industry Respondent Intervenors are Calpine Corporation, Exelon 
Corporation, National Grid Generation LLC, and Public Service Enterprise 
Group, Inc. 
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every air pollution regulation imposed on the electric power industry, 2 declined to 

seek vacatur or even to join the pending motions seeking vacatur or a stay. Even 

when it filed a response to EPA's motion (Doc. No. 1574825), UARG scrupulously 

avoided asking for vacatur. See UARG Response (Doc. No. 1579258) at 7 (seeking 

2 See) e.g., UARG v. EPA, No. 15-1370 (D.C. Cir. petition for review filed Oct. 
23, 2015) (challenging "Carbon Pollution Emission Guidelines for Existing 
Stationary Sources: Electric Utility Generating Units); UARG v. EPA, No. 15-
1013 (D.C. Cir. petition for review filed Jan. 20, 2015) (challenging 
"Reconsideration of Certain Startup/Shutdown Issues: National Emission 
Standards for Hazardous Air Pollutants From Coal- and Oil-Fired Electric 
Utility Steam Generating Units and Standards of Performance for Fossil-Fuel
Fired Electric Utility, Industrial-Commercial-Institutional, and Small Industrial
Commercial-Institutional Steam Generating Units"); UARG v. EPA, No. 13-
1202 (D.C. Cir. petition for review filed June 24, 2013) (challenging 
"Reconsideration of Certain New Source Issues: National Emission Standards 
for Hazardous Air Pollutants From Coal- and Oil-Fired Electric Utility Steam 
Generating Units and Standards of Performance for Fossil-Fuel-Fired Electric 
Utility, Industrial-Commercial-Institutional, and Small Industrial-Commercial
Institutional Steam Generating Units"); UARG v. EPA, No. 12-1346 (D.C. Cir. 
petition for review flied Aug. 9, 2012) (challenging "Revisions to Federal 
Implementation Plans To Reduce Interstate Transport of Fine Particulate 
Matter and Ozone"); UARG v. EPA, No. 12-1252 (D.C. Cir. petition for 
review filed June 12, 2012) (challenging "Standards of Performance for 
Greenhouse Gas Emissions for New Stationary Sources: Electric Utility 
Generating Units (Proposed Rule)"); UARG v. EPA, No. 09-1111 (D.C. Cir. 
petition for review flied March 27, 2009 (challenging "Standards of 
Performance for Fossil-Fuel-Fired Steam Generators"); UARG v. EPA, No. 
08-1127 (D.C. Cir. petition for review filed March 24, 2008) (challenging 
"Revisions to the Continuous Emissions Monitoring Rule for the Acid Rain 
Program, NOx Budget Trading Program, Clean Air Interstate Rule, and the 
Clean Air Mercury Rule"); UARG v. EPA, No. 05-1353 (D.C. Cir. petition for 
review flied Sept. 6, 2005) (challenging "Regional Haze Regulations and 
Guidelines for Best Available Retrofit Technology (BART) Determinations"). 

2 
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relief "without regard to whether the [Rule] is remanded with, or without, vacatur"). 

EPA lists in its response a number of other electric industry petitioners conspicuous 

by their absence from those seeking vacatur, including FirstEnergy Generation 

Corporation (17 GW'). See EPA Response (Doc. No. 1579186) at 1 n.2. Of the army 

of electric generators that opposed the Rule directly or through organizations like 

UARG or the Midwest Ozone Group, only two small, uniquely positioned generators 

are now asking the Court to vacate the Rule. See]. Walke, John Walke's Blog, "Is 

Your Power Company Fighting in Court Against Safeguards From Mercury and Toxic 

Air Pollution?" (listing power companies opposing the Rule) (posted May 25, 2012). 3 

The reason is simple: like Industry Respondent Intervenors, these companies have 

already planned their investments and operations around universal compliance with 

the Rule, and they have no appetite for the severe disruption in the electric markets 

that would follow vacatur of the Rule. See Ind. Resp. Intervenor Mot. at 13-19; 

Declaration ofWilliam B. Berg (attached as Exhibit B thereto)~~ 9-13, 18-22. 

With two small exceptions, 4 the parties seeking vacatur are not industry 

participants; they are coal industry groups and States. The Rule does not regulate or 

3 

4 

Available at 

A prospective industry entrant, White Stallion Energy Center, LLC, which does 
not operate any power plants, also joined in the motion requesting vacatur. 
White Stallion had proposed a new coal-fired power plant that would have 
been subject to the Rule had the plant been constructed, but White Stallion 

3 
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otherwise impose obligations on States or coal producers. These parties have no 

experience in - much less responsibility for- operating the electric power sector and 

have made no investments that would be jeopardized by the disruptive consequences 

of the relief they seek. These parties cannot speak with authority as to the severe 

disruption that would beset the electricity generation industry were the Court to 

vacate the Rule. Indeed, the moving petitioners do not even try. They offer no 

declarations or other support for their vague assertions that vacatur would not be 

disruptive. See Certain State and Industry Petitioners' Motion ("Movant Petitioners") 

(Doc. No. 1574809) ("Movant Pet. Motion") at 16-17; Tri-State Generation and 

Transmission Association, Inc. ("Tri-State") (Doc. No. 1574817) ("Tri-State Motion") 

at 11-12 (collectively, "Petitioners' Motions"). 

The two exceptions among Movant Petitioners add little weight to the 

case for vacatur. Tri-State, the owner of less than 2 GW of generation capacity, only 

nominally joins in the broad request for vacatur. Tri-State primarily seeks relief only 

for the very small 0.1 GW Nucla plant, or 5% of Tri-State's generation capacity. Tri-

State Mot. at 3 n.1, 6. The only other power plant operator seeking vacatur is Oak 

Grove Management Company LLC, the operator of a lone 1.6 GW power plant in 

abandoned the project in 2013. See Matthew Tresaugue, Houston Chronicle, 
"Developers drop plans for Texas coal plant," (Feb. 15, 2013), available at 

4 
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Texas. Tellingly, unlike Tri-State's Nucla plant, the Oak Grove plant is new, and 

already equipped with all of the emission controls it needs to comply with the Rule. 

See Oak Grove Fact Sheet5 (plant equipped with scrubbers for acid gas control, 

sorbent injection for mercury control and fabric filters for particulate and non-

mercury metal control). The only reason for Oak Grove to seek vacatur of the Rule 

would be to obtain the Court's license to turn off the emission controls it has already 

installed, capturing a price advantage and earning a few incremental dollars by 

emitting mercury, other hazardous metals and acid gases. See State & NGO 

Respondent Intervenors Response (Doc. No. 1579245) at 11-12. The interests ofTri-

State and Oak Grove are idiosyncratic and not representative of the electric industry 

as a whole. 

Of course, the Court's task here is not to tally a vote based on gigawatts 

of generation capacity, but carefully to apply the analysis set forth in Allied-Signal, Inc. 

v. U.S. Nuclear Reg. Comm'n, 988 F.2d 146 (D.C. Cir. 1993), and its progeny. Movant 

Petitioners have offered various distortions of this analysis. They maintain, for 

example, that the first Allied-Signal factor countenances remand without vacatur only 

when the agency's action is "not adequately explained," and not when it suffers from 

a more serious defect. Movant Petitioners' Resp. at 5. Yet, this Court has remanded 

without vacatur when it has declared rules to be "fundamentally flawed," and where 

5 Available at http:/ /www.luminant.com/wp
content/uploads/2015/02/0akGrove_Facts.pdf(last visited Nov. 4, 2015). 

5 
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agencies have failed to make prerequisite findings required by statute before taking 

certain actions. See North Carolina v. EPA) 550 F.3d 1176, 1178 (D.C. Cir. 2008) 

(declining to vacate Clean Air Interstate Rule it found to be "fundamentally flawed"); 

Sugar Cane Growers Co-op. of Florida v. Veneman) 289 F.3d 89, 97-98 (D.C. Cir. 2002) 

(declining to vacate action even though agency failed to make four prerequisite 

findings required by statute, including a finding regarding cost). 

Regarding the second Allied-Signal factor, Movant Petitioners maintain 

that the disruptive consequences of vacatur described by Industry Respondent 

Intervenors should not be considered by the Court because they are "financial 

impacts." Movant Petitioners' Resp. (Doc. No. 1579194) at 10. Setting aside the 

irony of Movant Petitioners taking the position in this case that the Court should ignore 

the "financial impacts" of vacatur while EPA reconsiders the financial impact of the 

Rule, this limitation is impossible to reconcile with Allied-Signal and its progeny. 

Movant Petitioners contend that the Court may consider only 

environmental effects when evaluating whether vacatur would have "disruptive 

consequences." Movant Petitioners' Resp. at 10. That is wrong. To begin with, 

Allied-Signal does not apply onfy to environmental cases. Indeed, Allied-Signa/was not 

an environmental case but a purely economic case, and the Court first used the term 

"disruptive consequences" in reference to the financial impacts of vacating a rule 

addressing the allocation of oversight costs among industry participants. 988 F.2d at 

151 (remanding without vacating because "the consequences of vacating may be quite 

6 
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disruptive" where vacatur of rule allocating fees among licensees would require 

refunding collected fees). There are many examples of cases that were exclusively 

concerned with "financial impacts" in which the Allied-Signal factors were applied. See 

NACS v. Board of Governors ofFederal Reserve System, 746 F.3d 474, 493 (D.C. Cir. 2014) 

(remanding without vacating where "'disruptive effect of vacatur' [wa]s high" because 

vacatur would lead to an entirely unregulated market for transaction fees charged for 

debit cards); Milk Train) Inc. v. Veneman, 310 F.3d 747,755-56 (D.C. Cir. 2002) 

(remanding without vacating subsidy program for milk producers because monies 

were disbursed three years earlier); Sugar Cane Growers, 289 F.3d at 97 (remanding 

without vacating a payment-in-kind program in which sugar had been disbursed 

among sugar beet farmers and crops had been plowed under, analogizing that "[t]he 

egg has been scrambled and there is no apparent way to restore the status quo ante"). 

"Financial impacts" are unquestionably appropriate for the Court to consider in 

applying the second Allied-Signal factor. 

Movant Petitioners do not rebut Industry Respondent Intervenors' 

description of the severe disruption to the electricity industry that would follow 

vacatur of the Rule. In considering the second Allied-Signal factor, the Court should 

weigh the credibility represented by Industry Respondent Intervenors' 7 5 GW of 

capacity, the evidence supporting their motion to remand without vacatur, and the 

persuasive silence of UARG, FirstEnergy and the legion of other electric industry 

participants that have not asked for vacatur, against the tiny slice of the industry -less 
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than 2 GW of capacity- represented by Oak Grove and Nucla. The risk to the 

electric industry is real, and the disruption would be severe. See Indus. Resp. 

Intervenor Motion at 13-19; Declaration of Dr. James E. Staudt (attached as Exhibit 

A thereto) ~ 15 (concluding that virtually all capital investments required to comply 

with the Rule have been made or contractually committed); Berg Decl. ~~ 9-13, 18-22 

(explaining the long-term planning horizon that characterizes the electric power 

industry and concluding that electricity price predictions and capacity payments would 

be undermined if the Rule is vacated). Allied-Signal counsels against vacatur of the 

Rule. 

CONCLUSION 

For the reasons set forth above and in their Motion to Govern Future 

Proceedings, Industry Respondent Intervenors respectfully request that this Court 

deny Petitioners' Motions and remand the Finding to EPA for reconsideration 

without vacating the Finding or the Rule. 

November 4, 2015 
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Respectfully submitted, 

Is/ Brendan K. Collins 
Brendan K. Collins 
Robert B. McKinstry, Jr. 
Ronald M. Varnum 
Lorene L. Boudreau 
BALLARD SPAHR LLP 
1735 Market Street, 51st Floor 
Philadelphia, PA 19103-7 599 
Telephone: (215) 665-8500 
Facsimile: (215) 864-8999 
Counsel for Industry Respondent Intervenors 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Jordan, Deborah[Jordan.Deborah@epa.gov]; Page, Steve[Page.Steve@epa.gov]; Wood, 
Anna[Wood.Anna@epa.gov]; Millett, John[Millett.John@epa.gov]; Ling, Michaei[Ling.Michael@epa.gov]; 
Bracht!, Megan[Brachti.Megan@epa.gov]; Damberg, Rich[Damberg.Rich@epa.gov]; South, 
Mia[South.Mia@epa.gov]; Herrington, Leigh[Herrington.Leigh@epa.gov]; Garbow, 
Avi[Garbow.Avi@epa.gov]; Shenkman, Ethan[Shenkman.Ethan@epa.gov]; Starrs, 
Charles[Starrs.Charles@epa.gov]; McDermott, Marna[McDermott.Marna@epa.gov]; Hong, 
Jeanhee[Hong .Jean hee@epa .gov]; Odendah I, Steve[Odendahi.Steve@epa.gov]; Bermes, 
Peter[Bermes.Peter@epa.gov]; OGC ARLO[OGC_ARLO@epa.gov] 
From: Bianco, Karen 
Sent: Thur 11/5/2015 2:18:30 PM 
Subject: Oral Argument Friday in D.C. Circuit in Wildearth Guardians v. EPA (PM2.5 Deadline and 
Classification Rule) 

Tomorrow, Friday November 6 at 9:30am, the U.S. Court of Appeals for the D.C. Circuit will 
hear oral argument in Wildearth Guardians v. EPA, No. 14-1145. 

Attorney Client 
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The South Coast and San Joaquin Valley air districts have intervened in the case on EPA's 
behalf 

The panel is Judge Srinivasan and Senior Judges Williams and Ginsburg. Brian Lynk ofDOJ 
will argue for EPA. Each side will have 15 minutes to argue their case. Briefs are attached. 

Please feel free to contact me if you have any questions or need further information. 

Karen Bennett Bianco 

Office of General Counsel 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

WILDEARTH GUARDIANS, et al., 

Petitioners, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, 

) 
) 
) 
) No. 14-1145 
) 
) 
) 
) 
) 

Respondent. ) 
______________________________ ) 

INTERVENORS' CERTIFICATE AS TO PARTIES, RULINGS, AND 
RELATED CASES 

Pursuant to Circuit Rule 28(a)(l), counsel for Intervenors San Joaquin 

Valley Unified Air Pollution Control District ("San Joaquin") and South Coast Air 

Quality Management District ("South Coast") submit this certificate as to parties, 

rulings, and related cases. 

A. Parties, Intervenors and Amici 

All parties and Intervenors appearing in this Court are accurately identified 

in the Opening Brief of Petitioners. 
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B. Ruling Under Review 

The agency action under review is EPA's final rule entitled "Identification 

ofNonattainment Classification and Deadlines for Submission of State 

Implementation Plan (SIP) Provisions for the 1997 Fine Particle (PM2.5) National 

Ambient Air Quality Standard (NAAQS) and 2006 PM2.5 NAAQS," 79 Fed. Reg. 

31,566 (June 2, 2014). 

C. Related Cases 

There are no related cases pending in any other United States court of 

appeals or any other court in the District of Columbia. 

Dated: May 28, 2015 

Dated: May 28, 2015 

Respectfully submitted, 

/s/ 
Annette A. Ballatore-Williamson 
District Counsel 
San Joaquin Valley Unified Air 
Pollution Control District 

/s/ 
Barbara Baird 
Chief Deputy Counsel 
South Coast Air Quality 
Management District 
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INTEREST OF INTERVENORS 

This brief is being jointly filed by Intervenors San Joaquin Valley Unified 

Air Pollution Control District (San Joaquin) and South Coast Air Quality 

Management District (South Coast). Both are California air pollution control 

districts created under the provisions of the California Health and Safety Code, and 

have jurisdiction over regions with the most vexing air quality challenges in the 

nation. Both areas were classified as "Moderate" PM2.5 (fine particulate matter, 

2.5 microns or less in diameter) nonattainment areas in the United States 

Environmental Protection Agency's (EPA) June 2014 final classification action 

challenged by this petition. "Identification ofN onattainment Classification and 

Deadlines for Submission of State Implementation Plan (SIP) Provisions for the 

1997 Fine Particle (PM2.5 )," 79 Fed. Reg. 31,566 (June 2, 2014) ("the 

Classification Rule" or "Final Rule"). 

STATEMENT OF JURISDICTION 

This case concerns a final rule promulgated by the EPA under the Clean Air 

Act (CAA). This court has jurisdiction to review final nationally-applicable 

actions taken by EPA under the CAA. 42 U.S.C. § 7607(b)(1). However, 

Petitioners lack Article III standing because their claims are not redressable. 

1 
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ISSUES PRESENTED FOR REVIEW 

1. Whether, following this Court's remand in Natural Resources Defense 

Council v. EPA, 706 F.3d428 (D.C. Cir. 2013) ("NRDC"), EPA had authority to 

promulgate the Classification Rule in order to implement requirements under 

Subpart 4, Part D of Title I of the Clean Air Act prospectively, rather than 

retroactively. 

2. Whether Petitioners lack Article III standing because their claimed injury is 

not redressable. 

STATEMENT OF THE CASE 

I. LEGAL FRAMEWORK 

As discussed in Natural Resources Defense Council v. EPA, 706 F.3d 428 

(D.C. Cir. 2013) ("NRDC"), as well as Respondent's brief, EPA establishes 

National Ambient Air Quality Standards (NAAQS, or standards) for pollutants 

such as PM2.5, designates nonattainment areas, and establishes State 

Implementation Plan (SIP) requirements. 706 F.3d at 429-431(D.C. Cir. 2013); 

EPA Brf at 2-11. States must, on a specific schedule, adopt and submit SIPs 

providing for attainment ofNAAQS by Clean Air Act (CAA) deadlines. 42 U.S.C. 

§§ 7401,7410; CAA §§ 101, 110. 

The Intervenors jointly filing this brief are two of the local air districts in 

California with the most complex air quality challenges. South Coast regulates air 

2 
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pollution within the South Coast Air Basin, which consists of all of Orange County 

and the non-desert portions of Los Angeles, Riverside, and San Bernardino 

counties. Cal. Health & Saf. Code§ 40410; Cal. Code Regs. tit. 17, § 60104. San 

Joaquin regulates air pollution within the San Joaquin Valley Air Basin, including 

all of the counties of Fresno, Kings, Madera, Merced, San Joaquin, Stanislaus, and 

Tulare, and part of Kern County. Cal. Health & Saf. Code§ 40600. 

Until NRDC in January 2013, states and local air districts reasonably relied 

on EPA's implementation of its 1997 and 2006 PM2.5 standards under Subpart 1 

of Title 1 Part D of the CAA, 42 U.S.C. §§ 7501, et seq. In setting the 1997 PM2.5 

standard, EPA put States on notice that it would be implemented under the general 

principles of Subpart 1, not the more specific requirements applicable to PM10 

under Subpart 4. ld.; 62 Fed. Reg. 38,652,38,695 (July 18, 1997); See EPA Brf at 

9. All subsequent EPA actions were consistent with this view. Thus, pursuant to 

Subpart 1, areas were designated as nonattainment for the 1997 standard, with no 

mention of Subpart 4 classifications, effective April5, 2005. 70 Fed. Reg. 944 

(Jan. 5, 2005). EPA's 2007 Clean Air Fine Particle Implementation Rule also 

specified that PM2.5 SIP requirements would be implemented consistent with 

Subpart 1. 72 Fed. Reg. 20,586 (Apr. 25, 2007). Accordingly, plans to attain the 

1997 standard were due April 2008. 42 U.S.C. § 7502(b ). If anyone believed SIPs 

should have been adopted pursuant to Subpart 4, they could have brought an action 
3 
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against EPA for failing to promulgate findings of failure to submit SIPs by the 

Subpart4 SIP deadline of October 2006. 42 U.S.C. § 7513a(a)(2)(B); CAA § 

189(a)(2)(B). 

In November 2009, and again pursuant to Subpart 1, EPA designated 

nonattainment areas for the 2006 PM2.5 standard without Subpart 4 classifications 

effective December 14, 2009. 74 Fed. Reg. 58,688 (Nov. 13, 2009). A March 2, 

2012 EPA memo reaffirmed that the 2007 Fine Particle Implementation Rule, 

adopting Subpart 1 requirements, would apply to the 2006 NAAQS. 

Implementation Guidance for the 2006 24-Hour PM2.5 NAAQS (March 2, 2012). 

(See EPA Brf at 11.) Accordingly, pursuant to Subpart 1, plans to attain the 2006 

standard were due December 2012, not by the Subpart 4 deadline of June 2011. 42 

U.S.C. § § 7502(b ), 7513a( a)(2)(B); CAA § § 172(b ), 189( a)(2)(B). 

Thus, from EPA's initial setting of the PM2.5 standard in 1997, through its 

January 2005 nonattainmentdesignations, and up to this Court's January 2013 

decision in NRDC, supra, 706 F.3d at 434, states had been on notice that their 

extensive PM2.5 SIP development and rulemaking efforts would be evaluated 

under Subpart 1, not Subpart 4. 

In 2013, however, this Court held that at the time Congress enacted Subpart 

4, all particulate matter with a diameter of 10 microns or less was governed by the 

PM10 standard, including those particles now denominated as PM2.5. Therefore, 
4 
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Subpart 4 applies to these particles even after EPA created the new classification of 

PM2.5. Id. at 435. Notably, the Court did not vacate the implementation rules, but 

"remand [ ed] to EPA to re-promulgate these rules pursuant to Subpart 4 consistent 

with this opinion." I d. at 437. 

There are just a few key differences between implementation under Subpart 

1 and Subpart 4. Most significantly for this case, attainment designations under 

Subpart 4, unlike Subpart 1, carry classifications, either "Moderate" or "Serious." 

42 U.S.C. § 7513(a), (b). 

II. SIGNIFICANT PROGRESS REDUCING PM2.5 AND IMPROVING 
PUBLIC HEALTH IN CALIFORNIA, PRE-NRDC v. EPA 

Petitioners' characterization of delay and doomed public health relative to 

PM2.5 ignores the dramatic progress that has been made in San Joaquin and South 

Coast to improve air quality under undeniably challenging circumstances.1 Ptrs. 

1 Petitioners refer to "significant delay" occurring after this Court finally 
upheld the 1997 PM2.5 standards in 2002, following review by the U. S. Supreme 
Court. Ptrs. Brf at 6; American Trucking Ass 'ns., Inc. v. EPA, 283 F.3d 355 (D.C. 
Cir. 2002). However, what Petitioners characterize as "delay" was in fact required 
by law. In 1998, Congress amended the Clean Air Act by extending the time for 
EPA to initiate designating nonattainment areas until 3 calendar years of air quality 
data were gathered. EPA and the States initiated monitoring in 1999 and deployed 
all required monitors by January 2001. EPA timely designated areas based on data 
from these monitors for the first three calendar years, 2001-2003. "Air Quality 
Designations and Classifications for the Fine Particles (PM2.5) National Ambient 
Air Quality Standards," 70 Fed. Reg. 944, 946 col. 1 (Jan. 5, 2005). 

5 

ED_000738_00002848-00015 



u 

Brf at 7. San Joaquin and South Coast have been working closely with EPA, the 

California Air Resources Board (ARB), and the regulated community for nearly 

two decades to reduce fine particulate matter pollution since EPA's first PM2.5 

standard in 1997. 

As detailed further below, San Joaquin and South Coast have adopted PM2.5 

State Implementation Plans (SIPs) addressing the 1997 and 2006 PM2.5 NAAQS, 

and have adopted or amended regulations to reduce PM2.5 and PM2.5 precursor 

emissions from virtually every sector in their regions. In tandem, ARB has led the 

way in reducing emissions from mobile sources. Petitioners fail to show how 

granting their petition will help clean the air in these areas any more quickly than is 

already occurring.2 

A. San Joaquin 

To address the 1997 PM2.5 standard, San Joaquin, in collaboration with 

ARB, prepared its 2008 PM2.5 Plan, applying Subpart 1 requirements. This plan 

was submitted to EPA, who similarly approved it as meeting Subpart 1 

2 Petitioners also reference the Libby, Montana, PM2.5 nonattainment area. 
Ptrs.Brf, at 17. However, on April 14, 2015, EPA published in the Federal 
Register proposed "Determinations of Attainment of the 1997 Annual Fine 
Particulate Matter Standards for the Libby, Montana Nonattainment Area," 80 Fed. 
Reg. 19,935 (Apr. 14, 2015). The determinations are based on data from 2007-
2014. I d. If finalized, these determinations would have the effect of suspending 
future PM2.5 planning requirements. I d. Therefore, this area has already met the 
1997 standards. 
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requirements in 2011. 76 Fed. Reg. 69,896 (Nov. 9, 2011). Notably, none of the 

parties who commented on EPA's proposed plan approvals argued that the plan 

should have been prepared under Subpart 4 rather than Subpart 1. 3 See I d. at 

69,897-69,920. This 2008 plan has been fully implemented, has achieved 

significant emissions reductions, and has generated significant PM2.5 progress. 

San Joaquin was on track to attain by the EPA-approved deadline, until 

extraordinary drought conditions experienced throughout California made 

attainment by the current deadline impossible.4 As such, in the fall of 2014, San 

Joaquin requested EPA reclassification to Serious, which EPA granted on April 7, 

2015. 80 Fed. Reg. 18,528 (Apr. 7, 2015). San Joaquin adopted the 2015 Plan for 

the 1997 PM2.5 Standard ("20 15 Plan") on April 16, 2015 to satisfy Subpart 4 

requirements and request an attainment date extension to 2020 pursuant to 42 

U.S.C. § 7513(e); CAA § 188(e). Motion for Judicial Notice (hereinafter "MJN"), 

Exh. 2 (San Joaquin 2015 Plan for the 1997 PM2.5 Standard at ES-1, available at 

3 Among the comment letters EPA received on this proposal was a January 
31, 2011 letter from Earth justice, the law firm representing parties in the instant 
case, on behalf of Medical Advocates for Healthy Air and Sierra Club, two of the 
parties in the instant case, as well as other environmental organizations. 76 Fed. 
Reg. at 69,897. 

4 See MJN, Exh. 1, (San Joaquin Memo to its Governing Board, Review and 
Approve Actions to Address Air Quality Impacts Resulting from the Exceptional 
Weather Conditions Caused by the Recent Drought (Aug. 21, 2014), available at 
http:/ /www.valleyair.org/Board _ meetings/GB/agenda _ minutesAgenda/20 14/ Augu 
st/final/09 .pdf). 
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http://www.valleyair.org/ Air_ Quality _Plans/PM25Plans2015.ht~ This plan to 

achieve the 1997 PM2.5 NAAQS is now routing to EPA through ARB for 

approval into the SIP. 

Similarly, in order to address the 2006 PM2.5 standard, San Joaquin, in 

collaboration with ARB, prepared and submitted its 2012 PM2.5 Plan on 

December20, 2012. 80 Fed. Reg. 1,816, 1,817 (Jan. 13, 2015). No one 

commented during the development process that the 2012 PM2.5 Plan should have 

been implemented under Subpart 4 rather than Subpart 1.5 Following this Court's 

January 2013 NRDC decision, in September 2014, San Joaquin adopted a 

Supplement to its 2012 PM2.5 Plan to address Subpart 4 requirements. The 

Supplement consisted of minimal, largely administrative revisions and, 

significantly, demonstrated that no changes in its emissions control strategy were 

needed to satisfy Subpart4 requirements. 80 Fed. Reg. at 1,829. EPA proposed to 

approve this Plan and reclassify the San Joaquin Valley to Serious nonattainment 

for the 2006 PM2.5 NAAQS on January 13, 2015. Id. 

Although classification to Serious has been recent, San Joaquin has known 

from the establishment of the first PM2.5 standard in 1997 that attainment would 

5 See MJN, Exh. 3 (San Joaquin 2012 PM2.5 Plan, "Appendix I: Summary 
of Significant Comments and Responses," available at 
http://www.valleyair.org/Air_Quality_Plans/PM25Plans2012.ht~ 
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be extremely challenging. San Joaquin's natural environment, from its bowl-

shaped geography to its meteorology, favors the formation and retention ofPM2.5, 

leading to high concentrations in late fall and through the winter. See MJN, Exh. 4 

(San Joaquin 2008 PM2.5 Plan, pp. 3-1 through 3-6, available at 

www.valleyair.org/ Air_ Quality _Plans/ AQ_Final_Adopted_PM25 _2008.htm) 

Due to these challenges, San Joaquin knew that attainment would require "an 

innovative approach that involves every person and business in the Valley." Id. at 

4-2. To implement its PM2.5 plans and its other SIPs, San Joaquin has adopted 

over 600 rules and rule amendments since 1992, many of which reduce emissions 

ofPM2.5 and PM2.5 precursors. See MJN, Exh. 2 (San Joaquin 2015 Plan for the 

1997 PM2.5 Standard, p. 7-1). San Joaquin also operates a highly effective 

monetary incentive program to expedite emissions reductions. See 80 Fed. Reg. 

19,020-02 (Apr. 9, 2015). 

Subpart 1 and Subpart 4 differ in the minimum level of emissions controls 

required, but even beforeNRDC, San Joaquin's regulations have had to go beyond 

the "Reasonably Available Control Measures" (RACM) of Subpart 1, consistent 

with "Best Available Control Measure" (BACM) and "Most Stringent Measure" 

(MSM) requirements for Serious areas under Subpart 4. 72 Fed. Reg. at 20,609-

20614,42 U.S.C. §§ 7513a(b)(1)(B), 7513(e); CAA §§ 189(b)(1)(B), 188(e). See 

MJN, Exh. 2 (San Joaquin 2015 Plan for the 1997 PM2.5 Standard, Chapter 5, p. 
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5-9). These efforts have been far reaching. For example, San Joaquin residents 

have significantly reduced residential wood burning, emissions from agricultural 

operations, and construction fleets and heavy duty trucks. See 74 Fed. Reg. 57,907 

(Nov. 10, 2009). 71 Fed. Reg. 7,683 (Feb. 14, 2006); 80 Fed. Reg. 19,020-02, Cal. 

Code of Regs. tit. 13, § 2775; Cal. Code Regs. tit. 13 § 2025. San Joaquin's oil 

production sector, glass melting furnaces, food processing facilities, indirect 

sources and more have all done their parts to reduce emissions. See 77 Fed. Reg. 

64,427 (Oct. 22, 2012), 78 Fed. Reg. 6,740 (Jan. 1, 2013), and 72 Fed. Reg. 29,886 

(May 30, 2007). 

Through all of these efforts, and despite significant population growth over 

the same time period, San Joaquin's directly-emitted PM2.5 has been reduced by 

about 27% between 2007 and 2015. See MJN, Exh. 3 (SJV's 2012 PM2.5 Plan 

Appendix B, pp. B-3 through B-8). Oxides of nitrogen, the key PM2.5 precursor 

in San Joaquin, has been reduced by 45% over the same time period.Jd. 

As a result, San Joaquin's PM2.5 concentrations have decreased 

significantly. In 1999, Fresno, Modesto, and Bakersfield(three of San Joaquin's 

largest cities) had a combined 103 exceedances of the 1997 24-hour PM2.5 

standard; in 2011, these three cities had only 17 exceedances combined, an 83% 

decrease in the number of violations among these sites. See MJN, Exh. 3 (San 

Joaquin 2012 PM2.5 Plan, Appendix A, "Ambient PM2.5 Data Analysis," p. A-
10 
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18). The number of exceedances of the 2006 24-hour PM2.5 standard at these sites 

decreased 46% over the same time period. I d. PM2.5 concentrations increased in 

2014 and early 2015 due to extraordinary drought conditions throughout the 

southwestern United States. See MJN, Exh. 1 (San Joaquin Memo to its 

Governing Board, Review and Approve Actions to Address Air Quality Impacts 

Resulting from the Exceptional Weather Conditions Caused by the Recent Drought 

(Aug. 21, 2014)). Nevertheless,PM2.5 concentrationshave decreased greatly 

under the Subpart 1 framework. As San Joaquin recently demonstrated in its 2015 

Plan for the 1997 PM2.5 Standard, consistent with Serious area requirements of 

Subpart 4, all technologically feasible controls to reduce PM2.5 concentrations are 

already adopted and enforced in San Joaquin. MJN, Exh. 2 (San Joaquin 2015 

Plan for the 1997 Standard, Chapter 5, p. 5-9). 

In summary, San Joaquin has requested reclassification to Serious for both 

the 1997 and 2006 PM2.5 standards, and has already fulfilled all SIP requirements 

necessary for both standards. EPA has proposed approval of San Joaquin's 

reclassification request and SIP for the 2006 PM2.5 standard. 80 Fed. Reg. 1,816. 

EPA has reclassified San Joaquin as Serious for the 1997 PM2.5 standard, and 

approval of San Joaquin's Serious SIP for this standard is pending. 80 Fed. Reg. 

18,528. Short of inventing a time machine to go back and rewrite history, there is 

11 

ED _000738_00002848-00021 



u 

nothing more that San Joaquin can do to align itself with Subpart 4 requirements or 

otherwise hasten attainment. 

B. South Coast 

South Coast has adopted plans to attain both the 1997 and 2006 PM2.5 

standards. The South Coast 2007 Air Quality Management Plan (2007 AQMP) was 

designed to attain both the 1997 PM2.5 standards and the 1997 8-hour ozone 

standard. MJN, Exh. 5 (South Coast Final2007 Air Quality Management Plan, p. 

ES-3, available at http://www.aqmd.gov/docs/default -source/clean-air-plans/air

quality-management-plans/2007 -air-quality-management-plan/2007 -aqmp-final

document.pdf). The South Coast's PM2.5 portion of the plan was timely submitted 

on November 7, 2007 while ARB's portion of the plan (2007 State Strategy) was 

submitted on November 16, 2007. 76 Fed. Reg. 41,562, 41,563-64 (July 14, 

2011). Collectively, these submittals are referred to as the South Coast 2007 PM2.5 

Plan, which was approved by EPA on November 9, 2011. 76 Fed. Reg. 69,928 

(Nov. 9, 2011). 

EPA proposed to approve the South Coast 2007 PM2.5 Plan on July 14, 

2011. 76 Fed. Reg. 41,562. No party commented that this plan should have been 

developed under Subpart 4 rather than Subpart 1. 76 Fed. Reg. at 69,929 

(describing comments). South Coast and ARB undertook an exhaustive effort to 
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identify and implement all feasible PM2.5 reduction measures. At the time EPA 

proposed approval, South Coast had already adopted 17 rules reducing PM2.5 

precursors since its most recent air quality management plan, in the 2003 plan. 76 

Fed. Reg. at 41,569. These included controls on refineries, chemical plants, co-

composting operations, architectural coatings, solvent cleaning operations, oil and 

gas wells, and livestock waste.Jd. In preparing the South Coast 2007 PM2.5 plan, 

staff re-evaluated all 82 existing South Coast rules for further reductions, 

sponsored a summit to identify possible controls, met with technical experts, the 

public, and other air agencies, and examined measures in other areas' attainment 

plans. All feasible measures that would contribute to attainment were included. 

Id. at 41,568-41,569. 

By the time ofEPA's proposed approval, South Coast had completed action 

on the majority of measures listed in its plan, limiting emissions from sources 

ranging from wood burning fireplaces and stoves, to home furnaces, commercial 

and industrial heaters and boilers, stationary internal combustion engines, gasoline 

transfer and dispensing facilities, and paint thinners and solvents. Id. at 41,569. 

EPA found that the South Coast's plan generally included rules equivalent to or 

more stringent than those developed by other nonattainmentareas. Id. at 41,568. 

In addition, ARB has adopted some of the most stringent regulations in the 

nation for on-road and off-road mobile sources and their fuels. Id. at 41,570. 
13 
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ARB's emission standards have reduced new car emissions by 99 percent and 

truck emissions by 90 percent. ARB was also working on measures to reduce 

emissions from ship auxiliary engines, locomotives, harbor craft, cargo handling 

equipment, lawn and garden equipment, recreational vehicles and boats, as well as 

incentive programs that accelerate fleet turnover. I d. 

In the 2007 State Strategy, ARB identified and committed to propose 15 

additional measures.Jd. According to EPA, "many, if not most, of these measures 

are being proposed for adoption for the first time anywhere in the nation." Id. at 

41,570-41,571. These measures included both incentive programs and regulations. 

I d. at 41,571. They affected cleaner marine vessel fuels, port truck modernization, 

harbor craft, off-road vehicles, recreational boats, and in-use trucks.Jd. By the time 

of EPA's proposed approval, many of these measures had already been 

implemented. Id. at Table 4. 

EPA finalized its approval of the South Coast 2007 PM2.5 Plan on 

November 9, 2011. 76 Fed. Reg. 69,928. Both South Coast and ARB continued 

to implement their committed measures, and these efforts paid off such that EPA 

has now proposed to make a "Clean Data Determination" for South Coast for the 

1997 PM2.5 standards, based on 2011-2013 data showing attainment of the 1997 

standards. 79 Fed. Reg. 72,999 (proposed Dec. 9, 2014). A Clean Data 

Determination suspends future planning obligations. I d. 
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For the 2006 PM2.5 standard, South Coast adopted its 2012 Air Quality 

Management Plan, which also addressed ozone, on December 7, 2012. MJN, Exh. 

6 (Air Resources Board Resolution 15-2, "Minor Revision to the South Coast Air 

Basin 2012 PM2.5 State Implementation Plan," p. 2). ARB approved that plan on 

January 25, 2013, and subsequently submitted it to EPA.ld. The South Coast 

2012 AQMP showed that maximum annual average PM2.5 readings had dropped 

by about 50% from 30 ~g/m3 to about 15 ~g/m3 since 1999. MJN, Exh. 7 (South 

Coast 2012 Final AQMP, Executive Summary, p. ES-6, Figure ES-3, available at: 

http://www.aqmd.gov/home/library/cleanair-plans/air-quality-mgt-plan/final-

2012-air-quality-management-plan). The 2006 24-hour standard (35 ~g/m3) was 

only exceeded at one air monitoring station. Id. at ES-5. The 2012 AQMP 

projected attainment of the 24-hour standard at all areas by the end of 2014.Jd. at 

ES-11. 

The 2012 AQMP identified short-term measures to attain the PM2.5 

standard, primarily relying on additional controls on open burning and residential 

wood burning. The plan also identified contingency measures to be implemented 

if the area did not attain on time, and several measures that required technology 

assessments to determine if they were feasible, such as controls affecting emissions 

from livestock waste. South Coast also committed to continually assess existing 

rules and seek further rules to determine if additional reductions could be obtained 
15 
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("all feasible measures"). MJN, Exh. 7 (South Coast 2012 Final AQMP, Chapter 4, 

Control Strategy and Implementation, p. 4-8, Table 4-2). 

Because the CAA requires attainment as expeditiously as practicable ( 42 

U.S.C. § 7502(a)(2)(A); CAA § 172(a)(2)(A)), South Coast also undertook an 

exhaustive effort to identify any additional feasible measures that could be 

implemented to advance attainment, similar to the effort from the 2006 Plan. 

MJN, Exh. 7 (South Coast 2012 Final AQMP, Appendix VI, Reasonably Available 

Control Measure (RACM) Demonstration, p. VI-6 through VI-7, Table VI-3 

available at: http:/ /www.aqmd.gov/docs/default -source/clean-air-plans/air-quality-

management-plans/2012-air-quality-management-plan/final-2012-aqmp-(february-

2013)/all-appendices-final-2012.pdf). Staff again conducted a technology 

symposium, examined EPA's recommended control concepts in its PM2.5 

Implementation Rule, implemented EPA's "Control Techniques Guidelines" for 

VOC sources, reviewed measures adopted or proposed by other air districts and 

states, and again re-evaluated existing South Coast rules. In those few areas where 

other districts had ideas that went beyond South Coast specific control measures, 

staff committed to further explore these concepts as part of implementing "all 

feasible measures." Id. 

The 2012 AQMP was already adopted before this Court's decision in NRDC 

v. EPA, 706 F.3d428 (D.C. Cir. 2013). No one commented during the 
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development process that the 2012 A Q MP should have been implemented under 

Subpart 4 rather than Subpart 1. MJN, Exh. 7 (South Coast 2012 Final AQMP, 

2012 Comment Letters, available at: http://www.aqmd.gov/home/library/cleanair

plans/air-quality-mgt-plan/2012-aqmp-comment-letters (due to the voluminous 

size of the comments and responses, they are accessible via the South Coast's 

website)). 

Following the Court's decision, South Coast supplemented its plan for the 

2006 PM2.5 standard to address Subpart4 on February 6, 2015; ARB approved it 

on February 19, 2015 and submitted it to EPA on March 5, 2015. MJN, Exh. 8. 

(Letter from ARB to EPA Region 9 submitting the 2015 Supplement to the 24-

Hour PM2.5 State Implementation Plan for the South Coast Air Basin, March 4, 

2015). This 2015 Supplement implemented specific Subpart 4 requirements for 

Moderate areas, and also included a new attainment demonstration showing that 

South Coast would attain the 24-hour PM2.5 standard by the end of2015, which is 

the deadline for Moderate areas. The need for more time to attain resulted from 

extreme drought conditions in the Basin. MJN, Exh. 9. (Supplement to the 24-hour 

PM2.5 State Implementation Plan for the South Coast Air Basin, Feb. 6, 2015, p. 

1-2, available at: http://www.aqmd.gov/docs/default-source/Agendas/Goveming

Board/20 15/2015- feb6-022.pdf). 
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By this time, the South Coast District had implemented the control measures 

with specific emission reduction commitments that were contained in the 2012 

AQMP. Id. Thus, EPA is already implementing the 2006 PM2.5 standard under 

Subpart 4, South Coast has submitted its Subpart 4 SIP, and the 2015 deadline for 

Moderate areas to attain has not yet passed. Since EPA is already implementing 

Subpart 4, if South Coast fails to attain by the Moderate area deadline, or EPA 

finds that the area cannot practicably attain by that time, EPA will reclassify the 

area to Serious, triggering Serious area planning requirements, regardless of 

whether or not the Court grants this petition. 

The South Coast PM2.5 Supplement did not identify any new control 

measures that could be implemented in order to advance attainment to earlier than 

2015. However, staff once again undertook an exhaustive analysis of potential 

further control opportunities. 

In summary, South Coast has attained the 1997 PM2.5 standard, and has not 

yet missed its Moderate area attainment deadline for the 2006 standard. If it does 

not attain the 2006 24-hour standard by the Moderate deadline of2015, it will be 

reclassified as Serious. South Coast has already fulfilled all obligations to submit 

SIPs that are currently required for both standards. 
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STANDARD OF REVIEW 

The standard of review applicable in this case is the "arbitrary, capricious, 

abuse of discretion, or otherwise not in accordance of law" standard set forth in the 

CAA, 42 U.S.C. § 7607(d)(9)(A). See also Sierra Club v. U.S. E.P.A., 671 F.3d 

955, 961 (9th Cir. 2012). As noted in Respondent's brief, the "case-or-

controversy" requirement of Article III of the Constitution must be satisfied at all 

stages of the litigation. See Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 

94-95 (1998); Daimler Trucks North Am. LLC v. EPA, 745 F.3d 1212, 1216 (D.C. 

Cir. 2013). 

SUMMARY OF THE ARGUMENT 

In suggesting that EPA in 2014 should have established pre-20 14 attainment 

plan deadlines and PM2.5 classification dates under Subpart 4, Petitioners call for 

impermissibly retroactive regulation. D.C. Circuit precedent establishes that 

retroactive relief is unreasonable where it would impose large costs on the States, 

and where States were not on notice at the time of the alleged deadline. Sierra 

Club v. Whitman, 285 F .3d 63 (D.C. Cir. 2002). Intervenors had been reasonably 

relying on EPA's 2007 PM2.5 Implementation Rule and Subpart 1 until this 

Court's January 2013 decision in NRDC v. EPA. These nonattainment areas had 

made significant progress towards the PM2.5 standards pre-NRDC v. EPA. To 

suggest that these pre-NRDC v. EPA efforts should be now evaluated retroactively 
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under Subpart 4 is unreasonable, unfair, and could result in significant sanctions to 

these unsuspecting nonattainment areas for their past conduct. Moreover, 

Petitioners failed to exhaust their administrative remedies with respect to any claim 

that Intervenors' plans should have been adopted under Subpart 4. 

Before reaching the merits, however, the Court should consider whether this 

case is justiciable under Article III. 6 Post-NRDC v. EPA, nonattainment areas have 

already fully aligned their PM2.5 efforts with Subpart 4. San Joaquin and South 

Coast have either met or are seeking to meet their 1997 and 2006 standard 

Moderate area deadlines, or have requested and received EPA reclassification to 

Serious. They have also submitted new SIP elements to EPA demonstrating 

compliance with Subpart 4 requirements. There is nothing for Petitioners to gain 

from this case. Since Petitioners' claimed injury cannot be redressed by a 

favorable ruling, Petitioners lack Article III standing. Clapper v. Amnesty lnt'l 

USA, 133 S. Ct. 1138, 1147 (2013). 

6 As in EPA's Brief, although the Court should decide whether it has 
jurisdiction before ruling on the merits, Intervenors' argument below presents 
discussion of the merits first to provide a clearer factual background. EPA Brf at 
18. 
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ARGUMENT 

I. PETITIONERS CALL FOR IMPERMISSIBLY RETROACTIVE 
REGULATION 

Following this court's January 2013 NRDC v. EPA decision requiring EPA 

to re-promulgate its PM2.5 implementation rule under CAA Subpart 4, EPA 

finalized attainment classifications and SIP deadlines for the 1997 and 2006 PM2.5 

NAAQS in June 2014. Petitioners here argue that EPA should rewrite history by 

applying attainment and SIP submittal deadlines that have already passed. 

A. EPA Has Harmonized Timelines Moving Forward 

When this Court ruled in the January 2013 NRDC decision that EPA should 

be implementing PM2.5 standards under CAA Subpart 4, the deadlines to submit 

Subpart 4 SIPs for both the 1997 and 2006 PM2.5 NAAQS had passed, as had the 

Moderate attainment deadline for the 1997 standard. Ptrs. Brf at 9. Neither EPA 

nor the PM2.5 nonattainment areas could go backwards in time to fully align their 

significant PM2.5 SIP efforts to date with time lines that would have occurred had 

Subpart 4 been used all along. 

In the Classification Rule, EPA classified all nonattainment areas of the 

country as Moderate under Subpart 4 and established a deadline of December 31, 

2014 for states to submit any additional SIP elements needed to meet Subpart 4 

requirements. "Identification ofNonattainment Classification and Deadlines for 
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Submission of State Implementation Plan (SIP) Provisions for the 1997 Fine 

Particle (PM2.5)," 78 Fed. Reg. 69,806 (Nov. 21, 2013); 79 Fed. Reg. 31,566. 

Petitioners here have argued that EPA should have instead immediately found that 

areas had failed to attain the 1997 PM2.5 standard by December 31, 2011, 

triggering reclassification by operation of law to Serious nonattainment, with 

Serious nonattainmentplans due by December 31,2014. Ptrs. Brf at 15-17,21. 

Petitioners apparently contend that because Intervenors did not submit Serious 

nonattainmentplans for the 1997 standard by December 31, 2014 (although San 

Joaquin has since done so as of April2015 and South Coast has received a 

proposed clean data determination showing attainment of this standard), the 

sanctions "clock" provided by 42 U.S.C. § 7509; CAA § 179 is triggered. Ptrs. 

Brf at 21. 

Retroactively exposing Intervenors to a sanctions "clock," with potential 

restrictions on highway funds and draconian new source permitting requirements, 

would be massively disruptive and manifestly unfair by subjecting the areas to 

immediate sanctions for failing to do something they had no notice they were 

required to do. See Allied-Signal, Inc. v. U.S. Nuclear Regulatory Comm 'n, 988 

F.2d 146, 150-151 (D.C. Cir. 1993) ("disruptive consequences" of vacating an 

otherwise flawed rule should be considered); California Communities Against 
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Taxies v. U.S. E.P.A., 688 F.3d 989, 992-993 (9th Cir. 2012). EPA wisely rejected 

this suggestion: 

If the EPA were to give retroactive effect to the NRDC 
decision when the DC Circuit decision when the DC 
Circuit Court declined to do so, and impose past duties 
on states, the EPA would effectively penalize states that 
followed the EPA's guidance and regulations to prepare 
SIPs in accordance with the timing and content of 
Subpart 1 .... Because the states had no notice of the 
timing or content of any alleged earlier Subpart 4 
submissions, the EPA believes that the Administrator 
does not have a nondiscretionary duty to find failures to 
submit Subpart 4 SIPs, and it would be inappropriate to 
issue such a finding. 

79 Fed. Reg. at 31,569. Petitioners' arguments ignore the chronological necessity 

of EPA's providing a few months for areas to formally realign their existing PM2.5 

SIP efforts with the Subpart 4 framework. EPA's post-NRDC v. EPA 

nonattainment area classifications and deadlines action reasonably harmonized the 

rift between the previous implementation framework and the need to use Subpart 4 

moving forward, allowing a modest but reasonable amount of time to comply. 

B. Petitioners' Call For Retroactive Application Of EPA's Final Rule Is 
Legally Misplaced 

A regulation is impermissibly retroactive if it imposes new duties or 

sanctions on past conduct, "attach[ing] new legal consequences to events 

completed before its enactment." Nat'l Petrochemical & Refiners Ass'n v. E.P.A:..l 
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630 F.3d 145, 158-59 (D.C. Cir. 2010), Landgrafv. US! Film Products, 511 U.S. 

244, 245, 270 (1994). As articulated by the Supreme Court, "the presumption 

against statutory retroactivity is founded upon elementary considerations of 

fairness dictating that individuals should have an opportunity to know what the law 

is and to conform their conduct accordingly." Landgraf at 245. The court must 

consider fair notice, reasonable reliance, and settled expectations in determining 

retroactivity. Id. at 270. 

Petitioners' arguments here are indistinguishable from those raised and 

rejected in Sierra Club v. Whitman, 285 F.3d 63 (D.C. Cir. 2002) ("Whitman"), 

where this Court held that EPA properly tied the St. Louis nonattainment area's 

reclassification to the effective date ofEPA's action, rather than to the earlier date 

on which EPA should have acted. In January 2001, the district court ordered EPA 

to make an ozone attainment determination for St. Louis by March 12, 2001, but 

rejected Sierra Club's demand to order EPA to make its determination retroactive. 

Id. at 65. After EPA reclassified the area as Serious effective May 2001, Sierra 

Club sought judicial review, again calling for EPA to backdate its 2001 

nonattainment determination to May 1997. I d. at 67. Observing that neither the 

Administrative Procedures Act nor the CAA authorize retroactive rulemaking, this 

Court rejected Sierra Club's request for retroactive relief as being "far from" 

reasonable: 
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Although EPA failed to make the nonattainment 
determination within the statutory time frame, Sierra 
Club's proposed solution only makes the situation 
worse. Retroactive relief would likely impose large 
costs on the States, which would face fines and suits 
for not implementing air pollution prevention plans in 
1997, even though they were not on notice at the time. 

Id. at 68, emphasis added. 

As in Whitman, retroactive deadlines here would be unreasonable and would 

only make the situation worse, subjecting States to large costs for not acting in 

conformity with Subpart 4 before NRDC v. EPA, even though States were not on 

notice to do so at that time. 

Those costs include the imposition of sanctions, including loss of highway 

funds; increased permitting offsets, which discourage new and expanding 

businesses; and the loss oflocal control through a Federal Implementation Plan 

(FIP). 42 U.S.C. §§ 7509, 7410(c); CAA §§ 179, 110(c). There are also costs 

associated with diverting resources away from other SIP efforts in progress for the 

newer and more health protective PM2.5 standard set by EPA in 2012, which is 

being fully implemented under Subpart 4, and for which the SIP is due in October 

2016. "Proposed Rule Fine Particulate MatterN ational Ambient Air Quality 

Standards: State Implementation Plan Requirements," 80 Fed. Reg. 15,340, 15,363 

(March 23, 2015). 
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Petitioners try to distinguish this case from Whitman by arguing that 

reclassification to Serious does not require a rulemaking, as Whitman did, because 

reclassification to Serious occurs by operation oflaw. Ptrs. Brf at 26. However, 

as explained by EPA, this automatic reclassification only occurs where EPA issues 

a finding that the Moderate area missed its attainment deadline, which never 

occurred before NRDC, so the cases are indistinguishable. EPA Brf at 20-21. 

Consistent with Whitman, Petitioners' request for retroactive attainment 

deadlines and SIP deadlines must be rejected. States reasonably relied on EPA's 

2007 PM2.5 Implementation Rule and 2012 Guidance Memo in adopting and 

implementing SIPs to achieve the 1997 and 2006 PM2.5 NAAQS between 2005 

and 2012. In light of established EPA regulations, as well as the scientific 

understanding that PM2.5 differs from the geologically-driven particles that 

dominated PM1 0 NAAQS implementation efforts through the 1990s and early 

2000s,7 the States had no reason to question how EPA would ultimately act on 

their SIPs and attainment deadlines. To expect PM2.5 implementation efforts of 

7 See MJN, Exh. 10 ("Air Quality Criteria for Particulate Matter, Volume I," 
October 2004, p. 3-61 ("In general, the sources of fine PM [PM2.5] are very 
different from those for coarse PM [PM10]") and p. 2-37 ("Crustal materials such 
as calcium, aluminum, silicon, magnesium, and iron are found predominately in 
the coarse particles [i.e., PM10]"), available at: 
http://ofmpub.epa.gov/eims/eimscomm.getfile?p_download_id=435945)See also 
id. at Table 2-2, p. 2-52, Table 3-8, p. 3-60 (comparing ultrafine, fine, and coarse 
particles for differences in formation, composition, sources, and other factors). 
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2005-2012 to have conformed to Subpart 4 before the direction from this Court to 

do so would not be fair to the States or their regulated businesses and residents. 

Petitioners cite Reynoldsville Casket Co. v. Hyde and related cases to argue 

that retroactivity is appropriate in the instant case. Ptrs. Brf at 22-26. However, 

Reynoldsville Casket addresses an entirely different problem by concluding that 

where "(1) the court decides a case and applies its (new) legal rule of that case to 

the parties before it, then (2) it and other courts must treat that same (new) legal 

rule as "retroactive," applying it, for example, to all pending cases, whether or not 

those new cases involve predecision events." Reynoldsville Casket Co. v. Hyde, 

514 U.S. 749, 752 (1995) (emphasis added); see also Harper v. Virginia Dep't of 

Taxation, 509 U.S. 86, 96 (1993). 8 These cases describe retroactivity in how 

courts consider pending cases, and do not apply to agencies like EPA to compel 

subsequent rulemakings to have effective dates in the past. Specifically, the 2013 

NRDC holding remanded EPA's 2007 PM2.5 Implementation rule for re-

promulgation consistent with Subpart 4. But neither Reynoldsville Casket nor 

8 This is far different from imposing sanctions on an area for not submitting 
a Serious area plan in the past when no one even suggested in commenting upon 
the plans then under development that this must be done. San Joaquin has now 
done so and South Coast has not become obligated to submit a Serious plan, even 
under Petitioners' theory. See pp. 36, 38, infra. 

27 

ED_000738_00002848-00037 



u 

NRDC would call for EPA to establish retroactive attainment and SIP submittal 

deadlines. 

The Administrative Procedures Act (AP A) also precludes retroactively. The 

AP A defines "rule" as an "agency statement of general or particular applicability 

and future effect designed to implement, interpret or prescribe law or policy ... " 

(emphasis added). 5 U.S.C. § 551(4). In addition, by requiring publication of a 

rule at least 30 days before its effective date, APA § 553( d) prohibits retroactive 

rulemaking. 5 U.S.C. § 553( d). See also Sierra Club v. Whitman at 68, citing 

Georgetown Univ. Hasp. v. Bowen, 821 F.2d 750, 756-58 & n. 11 (D.C. Cir.1987), 

affd, 488 U.S. 204 (1988). 

In summary, States had reasonably relied on EPA's 2007 PM2.5 

Implementation Rule and 2012 Guidance Memo in adopting and implementing 

SIPs to achieve the 1997 and 2006 PM2.5 NAAQS between 2005 and 2012. To 

expect these efforts to have conformed to Subpart 4 would not be fair to the States 

or their regulated businesses and residents. Retroactive deadlines would be 

unreasonable and would expose States to large costs. All involved are now 

focusing their efforts to Subpart 4 requirements moving forward. In fact, 

Intervenors have now fully realigned any required SIP submittals for the 1997 and 

2006 PM2.5 standards with Subpart 4 requirements. There is nothing further for 
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this Court to require EPA or Intervenors to do with respect to Subpart 4, and there 

are certainly no additional air quality benefits to be had. 

C. Petitioners Failed to Exhaust their Administrative Remedies 

As explained in the Statement of Facts, Intervenors prior PM2.5 plans were 

prepared without anyone having commented that the proposed plans should have 

been submitted under Subpart 4. EPA approved both Intervenors' plans for the 

1997 standards without anyone commenting that those plans should have been 

submitted under Subpart 4. See National Wildlife Federation v. EPA, 286 F.3d 554, 

562 (SD. C. Cir. 2002) ("It is well established that issues not raised in comments 

before the agency are waived .... "); Appalachian Power Co. v. EPA, 251 F.3d 

1026, 1036 (D.C. Cir. 2001) (). Accordingly, Petitioners failed to exhaust their 

administrative remedies with respect to all issues raised in this case. Petitioners 

who fail to comply with the exhaustion requirement are barred from seeking 

judicial review. NACAA v. EPA, 489 F. 3d 1221, 1231 (D.C. Cir. 2007). 

Moreover, "[i]t is a hard and fast rule of administrative law rooted in simple 

fairness that issues not raised before an agency are waived and will not be 

considered by a court on review." Id. 

Petitioners may contend that they are not seeking direct review of EPA's 

approval of the Intervenors' PM2.5 plans, but rather are bringing an independent 
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action to enforce statutory deadlines against EPA. However, a plaintiff cannot do 

indirectly what it is prohibited from doing directly. Demers v. Brown, 343 F.2d 

427, 428 (1st Cir. 1965). Or Petitioners may contend that they were not required to 

exhaust their administrative remedies because this Court had not yet decided 

NRDC v. EPA, 706 F.3d 428, until January 2013. At the very least, this would be 

an unseemly argument, given that Petitioners are seeking to hold Intervenors and 

EPA to have been able to foresee that decision; surely the same standard applies to 

Petitioners. 

II. PETITIONERS LACK ARTICLE III STANDING BECAUSE THEIR 
CLAIMED INJURY IS NOT REDRESSABLE 

Petitioners fail to clearly explain what relief they are seeking. Although 

Petitioners argue that "EPA was required to make a finding that the nonattainment 

areas had failed to submit required plans," Ptrs. Brf at 21, they do not explain 

which plans they contend were not submitted. The legal status of each area differs 

depending on which PM2.5 standard is in issue. Petitioners further claim that they 

"have actively tried to enforce the statutory deadlines and mandatory duties related 

to implementation of the PM2.5 standards only to have EPA use the Classification 

Rule as a shield to prevent enforcement." Ptrs. Brf at 15. Petitioners claim that 

vacating the Classification Rule would "reinstate" the statutory deadlines and 
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mandatory duties provided in the Act" without explaining what duties they wish to 

have enforced. Ptrs. Brf at 15. 

An examination of each of the standards and each of the areas reveals that 

there is no remedy for the Court to enforce unless Petitioners seek to have 

sanctions imposed retroactively for failure to submit plans meeting all Subpart 4 

requirements when the plans for each standard were originally submitted. See 

Ptrs. Brf at 16. But Petitioners disclaim such an intent. EPA points out that 

imposing Subpart 4 retroactively would be unfair to states because they would 

have no opportunity to prepare and submit a plan before being found in default of 

their obligation. In response, Petitioners claim that EPA's argument is 

"misleading" because the states will have "the same 18-month opportunity to 

prepare compliant plans that they would have had under section 7 513 a( a )(2 )(B)." 

Ptrs. Brf at 22. If Petitioners, despite this statement, are still seeking retroactive 

sanctions against the states for failure to meet deadlines that occurred in 2006 and 

2011 (see Ptrs. Brf at 16), then it is they who are being misleading. Since 

Petitioners' claimed injury cannot be redressed by a favorable ruling, Petitioners 

lack Article III standing. Clapper v. Amnesty lnt'l USA, 133 S. Ct. 1138, 1147 

(2013). 

Petitioners' arguments ignore the chronological reality that by the time the 

instant case is decided, it is likely that both San Joaquin and South Coast have 
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either met their Moderate area PM2.5 obligations, or will have been reclassified to 

"Serious." As described below, there is nothing further for this Court to require 

EPA or Intervenors to do with respect to Subpart 4, and there are certainly no 

additional air quality benefits to be had. Intervenors thus agree that Petitioners' 

claims are moot. See EPA Brf at 39-40. 

A. There is No Remedy for this Court to Order Relative to the 2006 24-
hour Standard 

For the 2006 24-hour standard, nonattainment areas were designated 

effective December 14, 2009. 74 Fed. Reg. 58,688 (Nov. 13, 2009). Assuming 

retroactive application of Subpart 4, these areas would have been classified 

initially as Moderate nonattainmentareas. 42 U.S.C. § 7513(a); CAA § 188(a). 

Moderate areas have until the end of the sixth calendar year after the nonattainment 

designation, December 31, 2015, to attain the standard. 42 U.S.C. § 7513(c)(1); 

CAA § 188( c)( 1 ). If a Moderate area fails to attain by that deadline, EPA must 

within six months (i.e. by July 1, 20 16) reclassify that area as a Serious area. 42 

U.S.C. §7513(b)(2). Under certain conditions, EPA may grant up to two one-year 

extensions ofthe attainment deadline. 42 U.S.C. § 7513(d); CAA § 188(d). Since 

the attainment deadline for Moderate areas has not yet come due, there is no 

presently-existing obligation for EPA to reclassify the areas to Serious. Once EPA 

reclassifies a Moderate area to Serious (potentially July 1, 20 16), the state has 18 
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months to submit a Serious area plan. 42 U.S.C. § 7513(b )(2); CAA § 188(b )(2). 

Thus, any such area would have until the end of 2017 to submit a Serious area 

plan. Accordingly, EPA cannot make a finding of failure to submit a required 

Serious area plan for the 2006 24-hour standard. 

It is possible that Petitioners instead contend that the Intervenors failed to 

submit a Moderate area Subpart 4 plan within 18 months after designation as 

nonattainment,i.e., by June 14,2011.42 U.S.C. § 7513a(a)(2); CAA § 188(a)(2). 

See Ptrs. Brf at 16. Since at that time no one believed Subpart 4 to apply, none of 

the areas submitted plans on that deadline or plans that met the specific 

requirements of Subpart 4. Nor did Petitioners or anyone else request that 

Intervenors submit a Subpart 4 plan. Under the retroactive approach, EPA would 

have been required to impose sanctions 18 months after the due date for those 

plans, i.e. by December 14,2012. 42 U.S.C. § 7509(a)(1); CAA § 179(a)(1). And 

EPA would have been required to impose a Federal Implementation Plan (FIP) 

meeting the Subpart 4 requirements for Moderate areas by 24 months after the 

failure to submit, or by June 14,2013.42 U.S.C. § 7410(c)(1)(A); CAA § 

110(c)(1)(A). Since it is impossible for areas to comply retroactively with this 

requirement, it would be unfair to impose sanctions on them at this point. 

But this result- immediate sanctions- cannot be what Petitioners want, 

because they say that "states will have the same 18-month opportunity to prepare 
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compliant plans that they would have under section 7513a(a)(2)(b)." Ptrs. Brf at 

22. Petitioners do not explain when this 18 month period for preparing a plan 

begins to run. If it begins to run when and if Petitioners prevail in this case, the 

states will have 18 months from that hypothetical future date to submit a Subpart 4 

plan. If it began to run on January 3, 2013, when this Court ruled in NRDC, the 

time to submit a SIP would have expired on July 3, 2014. But EPA's obligation to 

impose sanctions would not accrue until December 3, 2015 ( 18 months after a 

failure to submit). Accordingly, there is still nothing yet for this Court to enforce 

on that theory. 

Moreover, the two areas have already submitted SIPs meeting Subpart 4 

requirements for the 2006 standard. South Coast adopted a Supplement to its 2012 

PM2.5 SIP in order to implement Subpart 4 requirements for the 2006 PM2.5 

standard on February 6, 2015. MJN, Exh. 9 (Supplement to 24-hour PM2.5 State 

Implementation Plan for South Coast Air Basin, Feb. 6, 2015, p. 1-2, available at: 

http://www .aqmd.gov I docs/default -source/ Agendas/ Governing -Board/20 15/20 15-

feb6-022.pdf). ARB approved this SIP revision on February 19, 2015 and 

submitted to EPA on March 5, 2015. MJN, Exh. 8 (Letter from ARB to EPA 

Region 9 submitting the 2015 Supplement to the 24-Hour PM2.5 State 

Implementation Plan for the South Coast Air Basin, March 4, 20 15). 
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San Joaquin addressed Subpart 4 requirements for the 2006 PM2.5 NAAQS 

by adopting a Supplement to its 2012 PM2.5 Plan on September 18,2014. EPA 

proposed approval of San Joaquin's 2012 PM2.5 Plan and this Supplement on 

January 13,2015. 80 Fed. Reg. 1816 (Jan. 13, 2015). Accordingly, there is no 

available remedy for this Court to order relative to the 2006 24-hour PM2.5 

standard. 

B. There is No Remedy for this Court to Order Relative to the 1997 PM2.5 
Standard 

According to Petitioners, the Moderate attainment deadline for the 1997 

standard was the end of the sixth calendar year after the April2005 designations: 

December 31, 2011. Thus, Petitioners say, EPA should have made a finding of 

failure to attain by June 30, 2012, and three areas would then have been designated 

as Serious by operation of law. Serious area plans for these three areas would have 

been due by December 31, 2014. Ptrs. Brf at 17. But EPA's obligation to impose 

sanctions would not accrue until18 months later, or by June 30, 2016. Therefore, 

there is presently no obligation to be enforced against EPA or the states. 

Moreover, if it is assumed that these Subpart 4 obligations would have 

applied retroactive! y, the Court should also assume that the areas would have taken 

the appropriate actions to which they would have been entitled under Subpart 4 in 

a timely manner. EPA has proposed a "Clean Data Determination" for the South 
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Coast Air Basin for the 1997 PM2.5 standards based on 2011-2013 data. 79 Fed. 

Reg. 72,999. If South Coast had been subject to Subpart 4 in 2011, it would have 

qualified for a one-year extension of the Moderate area deadline based on 2011 

monitoring data, and qualified again for an additional year based on 2012 

monitoring data. 42 U.S.C. §7513(d); CAA § 188(d). Therefore, its Moderate area 

deadline would have been December 31, 2013 (six years after designation plus two 

one-year extensions). 

At that point, EPA would have had to determine whether South Coast failed 

to attain the standard, and if so, a Serious area plan would have been due. 

However, EPA would not have found that South Coast failed to attain by 2013, 

since it has proposed a Clean Data Determination based on 2011-2013 monitoring 

data. Accordingly, even under Petitioners' theory, South Coast never had and does 

not have any present obligation to submit a Serious area plan for the 1997 PM2.5 

standards. Therefore, there is no remedy for the Court to order with respect to the 

South Coast plan for the 1997 standards. 

Even if the Court were to find that under Petitioners' theory that South Coast 

should have submitted a Serious area plan by December 31, 2014, it would not 

make sense to require such a submission now, when EPA has proposed to make a 

Clean Data Determination which, if finalized, will suspend all planning obligations 

for the 1997 standard. 79 Fed. Reg. 72,999. South Coast is actively engaged in 
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planning for its next required SIP revisions to address the 2008 ozone standard and 

the 2012 PM2.5 standard. These two plans are due within months of each other 

beginning July 20, 2016. See "Air Quality Designations for the 2012 Primary 

Annual Fine Particle (PM2.5 )," 80 Fed. Reg. 2,206 (Jan. 15, 2015), and 

"Implementation of the 2008 National Ambient Air Quality Standards for Ozone: 

State Implementation Plan Requirements," 80 Fed. Reg. 12,264, 12,266 (Mar. 6, 

2015). It would be a waste of time and energy to require an additional plan 

submittal for a past PM2.5 standard that, according to air monitoring data, has 

already been attained. 

If Petitioners are arguing that the air districts should have included all 

Subpart 4 requirements when they initially submitted their plans for the 1997 

standards-albeit Moderate area plans-this obligation would have come due on 

October 5, 2006. Ptrs. Brf at 16. EPA would have had to make a finding of 

nonsubmittal, and impose sanctions 18 months later. Petitioners argue that EPA 

has no power to change these dates, including the deadlines for sanctions. Ptrs. 

Brf at 16. Under this theory, Petitioners seem to be asking for immediate 

sanctions--despite the fact that no one commented that the plans should have been 

prepared under Subpart 4. Since it is impossible to change the past, imposing 

immediate sanctions cannot do anything to clean the air any faster, and can only 

punish the states and their transportation agencies and businesses that will be 
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subject to sanctions. Since Petitioners argue that EPA's claim that retroactive 

application would be unfair to states is "misleading" (Ptrs. Brf at 22), they must 

not be seeking any immediate sanctions. 

For San Joaquin, EPA has already granted the area's request for a 

discretionary reclassification to Serious for the 1997 standards. EPA Brf at 36. 

San Joaquin adopted its Serious area plan with an attainment date extension 

request on April 16, 2015, which EPA must act upon by December 31, 2015. 

MJN, Exh. 2 (San Joaquin 2015 Plan for the 1997 PM2.5 Standard). EPA Brf at 

37. 

Following Petitioners' retroactive theory, they would argue that San Joaquin 

failed to attain the 1997 standard by the Moderate area deadline of December 31, 

2011. EPA would have had to make a finding of failure to attain by June 30,2012, 

and San Joaquin would have been classified by operation of law as Serious on that 

date. It would then have 18 months, or until December 31, 2014, to submit a 

Serious area SIP. Even under Petitioners' theory, EPA's obligation to impose 

sanctions would not come due until June 30,2016 (18 months after due date for 

Serious plan of December 31, 2014). As noted above, San Joaquin has already 

adopted its 2015 Plan to address the 1997 standard pursuant to Serious area 

requirements under Subpart 4. Therefore, there is no remedy available with 

respect to San Joaquin's compliance with the 1997 PM2.5 standard. 
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Furthermore, like South Coast, San Joaquin is actively engaged in planning 

for its next required SIP revisions to address the 2008 ozone standard and the 2012 

PM2.5 standard, with both plans due in mid-2016. See 2012 PM2.5 Designations, 

80 Fed. Reg. 2,206, and 8-hour Ozone Implementation, 80 Fed. Reg. at 12,266. 

Emissions reductions opportunities will continue to be evaluated through these 

plans. It would be a waste of time and energy to require additional plan submittals 

for past PM2.5 standards that San Joaquin has already addressed consistent with 

Subpart 4. Based on the foregoing, Petitioners lack standing, because there is no 

remedy for the Court to order as to either area, so their claimed injuries are not 

redressable. 
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CONCLUSION 

This Court should deny the petition and uphold EPA's final rule, 

"Identification ofNonattainment Classification and Deadlines for Submission of 

State Implementation Plan (SIP) Provisions for the 1997 Fine Particle (PM2.5) 

National Ambient Air Quality Standard (NAAQS) and 2006 PM2.5 NAAQS," 79 

Fed. Reg. 31,566 (June 2, 2014). 

Dated: May 28, 2015 

Dated: May 28, 2015 

Respectfully submitted, 

/s/ 
Annette A. Ballatore-Williamson 
District Counsel 
San Joaquin Valley Unified Air 
Pollution Control District 
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Chief Deputy Counsel 
South Coast Air Quality 
Management District 
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ADDENDUM: STATUTES AND REGULATIONS 

Except for the following, all applicable statutes and regulations are 

contained in the Addendum to the Opening Brief of Petitioners or the Addendum 

to the Opening Brief of EPA. 
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5 U.S.C.A. § 551 

§ 551. Definitions 

Effective: January 4, 2011 

For the purpose of this subchapter--

(1) "agency" means each authority of the Government of the United States, whether or not it is within or subject to review 

by another agency, but does not include--

(A) the Congress; 

(B) the courts of the United States; 

(C) the governments ofthe territories or possessions ofthe United States; 

(D) the government of the District of Columbia; 

or except as to the requirements of of this title--

(E) agencies composed of representatives of the parties or of representatives of organizations of the parties to the disputes 

determined by them; 

(F) courts martial and military commissions; 

(G) military authority exercised in the field in time of war or in occupied territory; or 

(H) functions conferred by sections and 17 44 12 ; subchapter II of chapter 4 71 of title 49; or 

sections 1884, 1891-1902, and former section 1641(b)(2), of title 50, appendix; 

(2) "person" includes an individual, partnership, corporation, association, or public or private organization other than an 

agency; 
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(3) "party" includes a person or agency named or admitted as a party, or properly seeking and entitled as of right to be 

admitted as a party, in an agency proceeding, and a person or agency admitted by an agency as a party for limited purposes; 

( 4) "rule" means the whole or a part of an agency statement of general or particular applicability and future effect designed 

to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of 

an agency and includes the approval or prescription for the future of rates, wages, corporate or financial structures or 

reorganizations thereof, prices, facilities, appliances, services or allowances therefor or of valuations, costs, or accounting, 

or practices bearing on any of the foregoing; 

(5) "rule making" means agency process for formulating, amending, or repealing a rule; 

( 6) "order" means the whole or a part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, 

of an agency in a matter other than rule making but including licensing; 

(7) "adjudication" means agency process for the formulation of an order; 

(8) "license" includes the whole or a part of an agency permit, certificate, approval, registration, charter, membership, 

statutory exemption or other form of permission; 

(9) "licensing" includes agency process respecting the grant, renewal, denial, revocation, suspension, annulment, withdrawal, 

limitation, amendment, modification, or conditioning of a license; 

(10) "sanction" includes the whole or a part of an agency--

(A) prohibition, requirement, limitation, or other condition affecting the freedom of a person; 

(B) withholding of relief; 

(C) imposition of penalty or fine; 

(D) destruction, taking, seizure, or withholding of property; 

(E) assessment of damages, reimbursement, restitution, compensation, costs, charges, or fees; 

(F) requirement, revocation, or suspension of a license; or 

(G) taking other compulsory or restrictive action; 
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(11) "relief' includes the whole or a part of an agency--

(A) grant of money, assistance, license, authority, exemption, exception, privilege, or remedy; 

(B) recognition of a claim, right, itrununity, privilege, exemption, or exception; or 

(C) taking of other action on the application or petition of, and beneficial to, a person; 

(12) "agency proceeding" means an agency process as defined by paragraphs (5), (7), and (9) of this section; 

(13) "agency action" includes the whole or a part of an agency rule, order, license, sanction, relief, or the equivalent or denial 

thereof, or failure to act; and 

(14) "ex parte communication" means an oral or written communication not on the public record with respect to which 

reasonable prior notice to all parties is not given, but it shall not include requests for status reports on any matter or proceeding 

covered by this subchapter. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 381; Pub.L. § 4(b), Sept. 13, 1976,90 Stat. 1247; § 5(a), 

July 5, 1994, 108 Stat. 1373; § 5(a)(2), Jan. 4, 2011, 124 Stat. 3841.) 

5 U.S.C.A. § 551, 5 USCA § 551 

Current through P.L. 113-296 approved 12-19-2014 
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U.S.C.A. § 553 

§ 553· Rule making 

(a) This section applies, according to the provisions thereof, except to the extent that there is involved--

(1) a military or foreign affairs function of the United States; or 

(2) a matter relating to agency management or personnel or to public property, loans, grants, benefits, or contracts. 

(b) General notice of proposed rule making shall be published in the Federal Register, unless persons subject thereto are named 

and either personally served or otherwise have actual notice thereof in accordance with law. The notice shall include--

(1) a statement of the time, place, and nature of public rule making proceedings; 

(2) reference to the legal authority under which the rule is proposed; and 

(3) either the terms or substance of the proposed rule or a description of the subjects and issues involved. 

Except when notice or hearing is required by statute, this subsection does not apply--

(A) to interpretative rules, general statements of policy, or rules of agency organization, procedure, or practice; or 

(B) when the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rules 

issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest. 

(c) After notice required by this section, the agency shall give interested persons an opportunity to participate in the rule making 

through submission of written data, views, or arguments with or without opportunity for oral presentation. After consideration 

of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and 

purpose. When rules are required by statute to be made on the record after opportunity for an agency hearing, sections and 

557 of this title apply instead of this subsection. 

(d) The required publication or service of a substantive rule shall be made not less than 30 days before its effective date, except--
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(1) a substantive rule which grants or recognizes an exemption or relieves a restriction; 

(2) interpretative rules and statements of policy; or 

(3) as otherwise provided by the agency for good cause found and published with the rule. 

(e) Each agency shall give an interested person the right to petition for the issuance, amendment, or repeal of a rule. 

CREDIT(S) 

(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 383.) 

EXECUTIVE ORDERS 

EXECUTIVE ORDER NO. 2044 

Ex. No. l Mar. 23, 1978,43 F.R. 12661, as amended by Ex. No. 12221, June 27, 1980,45 F.R. 44249, which 

related to the improvement offcdcral Ex. No. l l,Feb.17, 1981,46F.R.13193,formerly 

set out as a note under of this title. 

( 271 

5 U.S.C.A. § 553, 5 USCA § 553 

Current through P.L. 113-296 approved 12-19-2014 
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17CCR§IJIBI §-·· Coast Air Basin. 

(a) All of Orange County 

(b) That portion of Riverside County which lies west of a line described as follows: 

Beginning at the Riverside-San Diego County boundary and running north along the range line common to R. 4 E and R. 3 E; 

then east along the township line common toT. 8 SandT. 7 S; then north along the range line common toR. 5 E and R. 4 

E; then west along the township line common toT. 6 S T. 7 T. 4 E; then 

north along the west boundaries of Sections 34, 27, 22, 15, 10, 3, T. E; then west along the township line common 

to T. 5 S and T. 6 S; then north along the range line common to R. 4 E and R. 3 E; then west along the south boundaries of 

Sections 13, 14, 15, 16, 17 and 18, T.5 E; then north along the range line common toR. 2 E and R. 3 E to the Riverside-

San Bernardino County line. 

(c) That portion of San Bernardino County west and south of a line described as follows: 

Beginning at the San Bernardino-Riverside County boundary and running north along the range line common toR. 3 E and R. 

2 E; then west along the township line common toT. 3 Nand T. 2 N to the San Bernardino-Los Angeles County boundary. 

(d) That portion ofLos Angeles County which lies south and west of a line described as follows: 

Beginning at the Los Angeles-San Bernardino County boundary and running west along the township line conunon to T.3 N 

and T.2 N, San Bernardino Base and Meridian; then north along the range line common to R.8 Wand R.9 W; then west along 

the township line connnon to T.4 Nand T.3 N; then north along the range line connnon to R.l2 Wand R.l3 W to the southeast 

comer of Section 12, T.5 N, R. 13 W; then west along the south boundaries of Sections 12, 11, 10, 9, 8, 7, T.5 N, R. 13 W to the 

boundary of the Angeles National Forest which is collinear with the range line common toR. 13 Wand R. 14 W; then north and 

west along the Angeles National Forest boundary to the point of intersection with the township line connnon to T.7 Nand T. 6 

N (point is at the northwest comer of Section 4 in T.6 N, R. 14 W); then west along the township line common to T.7 Nand T.6 

N; then north along the range line common toR. 15 Wand R. 16 W to the southeast comer of Section 13, T.7 N, R. 16 W; then 

along the south boundaries of Sections 13, 14, 15, 16, 17, 18, T.7 N, R. 16 W; then north along the range line connnon to R.l6 

Wand R. 17 W to the north boundary of the Angeles National Forest (collinear with township line common to T.8 Nand T.7 

N); then west and north along the Angeles National Forest boundary to the point of intersection with the south boundary of the 

Rancho La Liebre Land Grant; then west and north along this land grant boundary to the Los Angeles-Kern County boundary. 
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and Reference: 

IDSTORY 

1. New subsection (f) filed 7-3-69; effective thirtieth day thereafter (Register 69, No. 27). 

2. Amendment filed 7-16-76; designated effective 9-1-76 (Register 76, No. 29, 7-17-76). 

3. Editorial correction ofNote (Register 82, No. 11) 

4. Amendment of section heading, subsection (b) and Note filed 4-8-97; operative 5-8-97 (Register 97, No. 15). 

5. Change without regulatory effect amending subsections (c) and (d) filed 10-28-97 pursuant to section l 

(Register 97, No. 44). 

This database is current through 5/15/15 Register 2015, No. 20 

17 CCR § 17 CAADC § 
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West's Ann.Cal.Health & Safety Code§ 40410 

§ 40410. Creation; area included 

There is hereby created the South Coast Air Quality Management District in those portions of the Counties of Los Angeles, 

Orange, Riverside, and San Bernardino included within the area of the South Coast Air Basin, as described in 

of Title 17 Administrative as now or hereafter amended. 

Credits 
(Added by Stats.1976, c. 324, p. 894, § 5.) 

West's Ann. Cal. Health & Safety Code§ 40410, CA HLTH & S § 40410 

Current with urgency legislation through Ch. 2 of2015 Reg.Sess. 
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West's Ann.Cal.Health & Safety Code§ 40600 

§ 40600. Nature, form and authority of agency; district board 

membership; terms of office; basis for appointment; residency; vacancies 

Effective: January 1, 2009 

(a) The San Joaquin Valley Unified Air Pollution Control District formed by the Counties of Fresno, Kern, Kings, Madera, 

Merced, San Joaquin, Stanislaus, and Tulare pursuant to Chapter 3 (commencing with Section and consisting of the 

Counties of Fresno, Kings, Madera, Merced, San Joaquin, Stanislaus, and Tulare, and that portion of the County of Kern that is 

within the San Joaquin Valley Air Basin, is a single integrated agency with all staff under one centralized management structure 

that is able to implement programs on a basinwide basis, and has all of the following: 

(1) An individual air pollution control officer who is responsible for the issuance of all permits by the unified district. 

(2) A single budget for the unified district with resources allocated based on the program needs of the San Joaquin Valley 

Air Basin. 

(3) A uniform fee structure. 

( 4) Three hearing boards established pursuant to Section One hearing board shall serve the northern region, one shall 

serve the central region, and one shall serve the southern region. Identical policies governing the operation of each hearing 

board shall be established by the unified district board and shall be binding upon each hearing board. 

(5) A citizen's advisory committee. 

(b) Rules and regulations adopted by the San Joaquin Valley Unified Air Pollution Control District are binding on all counties 

within the unified district. The unified district shall enforce all permits issued by the unified district and all permits issued by 

the individual county districts prior to formation of the unified district. The unified district shall review, revise, adopt, and 

implement any air pollution control plans required within the San Joaquin Valley Air Basin by state and federal law. 

(c) Notwithstanding any other provision of law, the San Joaquin Valley Unified Air Pollution Control District shall be governed 

by a district board composed of 15 voting members, appointed as follows: 
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(1) Eight members, one of whom shall be appointed by each of the Counties of Fresno, Kern, Kings, Madera, Merced, San 

Joaquin, Stanislaus, and Tulare. The board of supervisors of each ofthose counties shall, by majority vote, appoint one of its 

members to serve as a member of the district board. 

(2) Five city council members appointed by the special city selection committee created pursuant to The 

special city selection committee shall not appoint more than one city council member representing a city located in the same 

county. Of the five city council members appointed pursuant to this paragraph, three shall be from a city having a population of 

less than 100,000, with one member selected from the northern region, one from the central region, and one from the southern 

region of the district. The other two city council members appointed pursuant to this paragraph shall be from a city having a 

population of 100,000 or more, with each member selected from different regions of the district. 

(3) The terms of office for members appointed pursuant to paragraph (2) after Aprill, 2007, shall be three years. 

(4) Two public members appointed by the Governor, with the advice and consent of the Senate, as follows: 

(A) One public member who is a physician, actively practicing within the district, whose daily practice or research specialty 

lies in the health effects of air pollution on vulnerable populations. 

(B) One public member who has medical or scientific expertise in the health effects of air pollution. 

(5) The terms of office for the members initially appointed pursuant to subparagraphs (A) and (B) of paragraph (4) shall be 

as follows: 

(A) For the member appointed pursuant to subparagraph (A) of paragraph (4), the term shall be four years. 

(B) For the member appointed pursuant to subparagraph (B) of paragraph (4), the term shall be two years. 

(6) After the initial term of appointment, the terms of office for the members appointed pursuant to subparagraphs (A) and (B) 

of paragraph (4) shall be four years. 

(d) Each member shall be appointed on the basis of his or her demonstrated interest and proven ability in the field of air pollution 

control and their understanding of the needs of the general public in connection with air pollution problems of the San Joaquin 

Valley Air Basin. 

(e) Each member shall be appointed on the basis of his or her ability to attend substantially all meetings of the district board, 

to discharge all duties and responsibilities of a member of the district board on a regular basis, and to participate actively in the 

affairs of the district. A member shall not designate an alternate for any purpose or otherwise be represented by another person 

in his or her capacity as a member of the district board. 

(f) All members shall be residents of the district. 
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(g) Any vacancy in the office of a member of the district board shall be filled promptly by the appointing authority. 

(h) As used in this section, the following terms have the following meanings: 

(1) "Central region" means the Counties of Fresno, Kings, and Madera. 

(2) "Northern region" means the Counties of Merced, San Joaquin, and Stanislaus. 

(3) "Southern region" means the Counties of Kern and Tulare. 

Credits 
(Added by c.483 § Amended 728 

West's Ann. Cal. Health & Safety Code§ 40600, CA HLTH & S § 40600 

Current with urgency legislation through Ch. 2 of2015 Reg.Sess. 

§ l.) 
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SUMMARY OF ARGUMENT 

EPA's Classification Rule, 79 Fed. Reg. 31566 (June 2, 2014) [JA_], 

permanently resets the deadlines and statutory consequences outlined in Clean Air 

Act title I, part D, subpart 4, 42 U.S.C. § § 7513-7513b ("Subpart 4"), that should 

govern the air planning obligations of areas continuing to violate the 1997 and 

2006 national ambient air quality standards ("NAAQS") for fine particulate matter 

("PM2_5"). The Clean Air Act provides no authority for EPA to make any of these 

changes. EPA's only justification is that to follow Subpart 4 as written would 

amount to unfair and illegal retroactive administrative action. But EPA's claims 

have no legal or factual basis. Notwithstanding EPA's previous conclusion that 

Subpart 4 should not apply to the PM2_5 standards- a conclusion rejected by this 

Court in NRDC v. EPA, 706 F.3d 428 (D.C. Cir. 2013)- Subpart 4 has always 

governed the air planning obligations in areas violating the PM2_5 standards, and 

application of these requirements does not require any retroactive Agency action. 

With no basis for defending the legality of the rule, EPA argues that Petitioners 

lack any continuing ability through this litigation to redress the harms caused by 

the statutory changes affected by the Classification Rule. EPA's arguments are 

built upon speculative assumptions about future actions and, at best, can only 

support the same vacatur of the Classification Rule that Petitioners seek. 

1 

ED_000738_00002850-00007 



ARGUMENT 

I. EPA'S DEFENSE OF THE CLASSIFICATION RULE BASED ON 
CONCERNS OVER RETROACTIVITY IS MISGUIDED AND 
UNFOUNDED. 

EPA does not offer any defense of the Classification Rule as being 

consistent with or otherwise authorized by the Clean Air Act, nor could it. Instead, 

EPA and Intervenors continue to defend the Rule as a reasonable exercise that 

avoids unfair and unlawful retroactive agency actions. See Br. for Resp't EPA 

("EPA Br.") at 19-31; Br. for Resp't-Intervenors San Joaquin Valley Unified Air 

Poll'n Ctl. Dist. and South Coast Air Quality Mgmt. Dist. ("Intervenor Br.") at 22-

28. EPA and Intervenors fail to address Petitioners' arguments regarding the 

fairness of direct application of Subpart 4, see Op. Br. at 20-22, and instead use 

false straw man arguments regarding how direct application of the statute would 

work. Petitioners in this case are not seeking any retroactive relief or any 

administrative action at all. Petitioners' objection is that EPA's Classification Rule 

violates the plain requirements of the Act and EPA has no authority to rewrite 

those plain requirements. Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-43 

(1984) ("[T]he court, as well as the agency, must give effect to the unambiguously 

expressed intent of Congress."). Petitioners ask the Court to vacate the 

Classification Rule so that the requirements of the Act will be directly applied 

prospectively. 

2 
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A. EPA Falsely Claims that Petitioners' Desired Outcome 
Necessitates Retroactive Administrative Actions. 

EPA claims that Petitioners somehow seek retroactive reclassification of 

nonattainment areas from moderate to serious. See EPA Br. at 19-21. Intervenors 

also repeatedly raise concerns about Petitioners' demand for immediate sanctions 

as a result of retroactive enforcement of deadlines. See, e.g., Intervenor Br. at 33-

34. Petitioners have made no such claims nor requested such relief. 

Petitioners are not sure from where the confusion arises. Petitioners seek 

vacatur of the Classification Rule so that the statute can operate as written. 

Petitioners pointed out that the deadlines in the statute do not depend on or require 

EPA's Classification Rule. Op. Br. at 26. The Classification Rule classifies all 

1997 and 2006 PM2_5 nonattainment areas as "moderate" areas. 79 Fed. Reg. at 

315 68 [ J A_]. While such an announcement of these moderate classifications is 

required under§ 7513(a), the actual "moderate" classification occurred "by 

operation of law" "at the time" these areas were designated nonattainment. See 42 

U.S.C. § 7513(a). Moreover, nothing is tied to the moderate classification date. 

Instead all of the deadlines for these areas are tied to the date they were designated 

nonattainment. See, e.g., id. §§ 7513(c)(1) (tying attainment deadline to area's 

"designation as nonattainment") and 7513a(a)(2) (tying plan submittal deadline to 

"designation as nonattainment"). Thus, vacatur of the Classification Rule leaves in 

3 
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place these statutory deadlines, which will guide how EPA must implement the 

planning requirements and deadlines going forward. 

As explained in the Opening Brief, with the Classification Rule vacated, 

EPA will have to make new findings that the statutory deadlines have been missed; 

at which point the clock starts running prospectively on sanctions. First, EPA 

would need to find that areas had missed the statutory deadlines to submit 

moderate area plans instead of resetting those deadlines as it did in the 

Classification Rule. See Op Br. at 16 and 21-22 (describing conflict between rule 

and statute, and the statutory requirements of 42 U.S.C. § 7509). Such a "failure to 

submit" finding triggers new deadlines and prospective sanctions for states that 

continue to delay. 42 U.S.C. § 7509. Intervenors in particular seem to gloss over 

the fact that such a finding would precede the imposition of sanctions. See 

Intervenor Br. at 33. 

Second, EPA would need to make findings that areas continuing to violate 

the 1997 PM2_5 standards must be reclassified to serious nonattainment areas 

subject to more stringent planning requirements. As explained in the Opening 

Brief, these areas should have long-ago been reclassified to serious nonattainment 

because they failed to attain the PM2_5 standards by the statutory deadline for 

moderate nonattainment areas. See Op. Br. at 16-18. Petitioners, however, are not 

claiming that these areas should be retroactively reclassified to serious 

4 

ED_000738_00002850-0001 0 



u 

nonattainment areas. But vacatur of the Classification Rule will mean that instead 

of directing these areas simply to prepare moderate area plans (as EPA did in the 

Classification Rule), EPA will be statutorily obligated to reclassify these areas to 

serious nonattainment and to put these areas under an 18-month deadline to 

prepare the necessary plans complying with the more stringent serious area 

planning requirements. See 42 U.S.C. §§ 7513(b)(2) and 7513a(b)(2). 

Contrary to assertions by EPA and Intervenors, Petitioners do not dispute 

that reclassifying these areas as serious nonattainment areas will require a new 

finding by EPA that establishes a prospective deadline for state action. See 42 

U.S.C. § 7513(b ). Petitioners' objection, again, is that the Classification Rule, 

instead of making those required findings, continues to treat all areas as moderate 

nonattainment areas subject only to moderate area planning requirements. See Op. 

Br. at 16-18. Moreover, as discussed below, 1 EPA hides behind the Classification 

Rule to claim that even were the Agency to take such an overdue reclassification 

action under§ 7513(b), that determination would be treated as a "voluntary" 

reclassification under (b)( 1) even though the deadline for such requests has passed 

under the statute. See, e.g., 80 Fed. Reg. 1482, 1484 n.27 (Jan. 12, 2015) (proposed 

reclassification of San Joaquin Valley as serious nonattainment area under the 

1 See infra at 27 and 31-33. 
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1997 PM2_5 standards applying§ 7513(b)(1) instead of(b)(2) and, consequently, 

allowing four years for submittal of the serious area plan instead of 18 months). 

Petitioners do not seek retroactive reclassifications. Petitioners seek vacatur of the 

Classification Rule so that prospective reclassifications must be in accordance with 

the Act.2 

EPA further suggests that somehow vacating the Classification Rule must 

require retroactive application of this Court's decision in NRDC, 706 F.3d at 428, 

because otherwise vacatur would merely leave in place the prior 2007 and 2008 

implementation regulations remanded but not vacated by the Court in NRDC. EPA 

Br. at 21-23. This suggestion that EPA's implementation of the PM2_5 standards 

would continue to be governed by the remanded implementation rules is not 

credible. The Court in NRDC explained, "under Chevron step 1, EPA must 

implement all standards applicable to ... its PM2_5 standards ... pursuant to 

Subpart 4." 706 F.3d at 436 (emphasis added). Subpart 4 is self-effectuating and 

directly enforceable, and does not require EPA regulations in order for EPA and 

states to know their planning obligations. To the extent there is any question on 

2 Intervenors' exhaustion appears to be based on a similar misunderstanding of 
what vacatur would achieve. See Intervenor Br. at 28-29. All of the arguments 
raised in this case were raised in comments on the Classification Rule submitted to 
EPA. See Comments from Earthjustice (Dec. 23, 2013) [JA_]. Nothing more is 
required to meet the Clean Air Act's exhaustion requirements. See 42 U.S.C. 
§ 7607( d)(7)(B). 
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those obligations, EPA has already adopted guidance interpreting Subpart 4. See 57 

Fed. Reg. 13498 (April16, 1992) (General Preamble); 59 Fed. Reg. 41998 (Aug. 

16, 1994) (Addendum). EPA itself has explained that no new implementation 

rulemaking is necessary to implement the requirements of Subpart 4: 

It is important to note that the EPA does not have a mandatory duty to 
promulgate an implementation rule for the PM2_5 NAAQS, and the 
obligations of state and tribal air agencies to develop and submit an 
attainment plan are independent obligations and not conditioned upon the 
EPA promulgating an implementation rule for the PM2_5 NAAQS. 

80 Fed. Reg. 15340, 15347 n.35 (Mar. 23, 2015); see also id. at 15347 (noting that 

in the interim, while EPA is promulgating a new implementation rule, "EPA will 

rely on the statutory planning requirements contained in subparts 1 and 4 and on 

EPA's General Preamble and Addendum for guidance on how to apply those 

requirements to current PM2_5 NAAQS nonattainment areas"). The Classification 

Rule itself admits that, even absent a new EPA implementation rule, the 

requirements of Subpart 4 apply. 79 Fed. Reg. at 31571 ("EPA believes that the 

General Preamble, Addendum, and recent rulemakings ... provide helpful 

guidance for states in ascertaining the impact of subpart 4 requirements on their 

ongoing efforts to meet the 1997 and 2006 PM2_5 standards and the EPA will 

approve states' submissions in accordance with those documents.") [JA_]. The 

direct application of Subpart 4 does not require any retroactive agency action to 

"undo" or vacate the remanded 2007 and 2008 implementation rules. 
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B. EPA's Defense of the Classification Rule as Reasonable is 
Similarly Built Upon False Concerns Over Retroactivity. 

EPA's remaining arguments build upon this false notion that somehow 

application of Subpart 4 as written would require retroactive administrative 

findings. See EPA Br. at 24-31. These are all straw man arguments made in an 

attempt to create a conflict with Sierra Club v. Whitman, 285 F.3d 63 (D.C. Cir. 

2002) ("Sierra Club F'). See EPA Br. at 26-28; Intervenor Br. at 24-25. There is no 

such conflict. 

Sierra Club I involved a deadline enforcement action under 42 U.S.C. 

§ 7604(a)(2). 285 F.3d at 65. EPA had failed to make a determination as to 

whether the St. Louis ozone nonattainment area had attained the ozone standard by 

the moderate area attainment deadline.Jd. Under§ 7511(b)(2), EPA should have 

made that determination by May 15, 1997.Jd. Sierra Club brought suit, and the 

district court ordered EPA to make the overdue finding by March 2001. I d. The 

district court refused, however, to order EPA to make its finding retroactive to the 

May 15, 1997 date that the finding should have been made. I d. On appeal, this 

Court affirmed the district court's decision requiring EPA to issue a finding that 

the long-passed deadline had been missed, but also agreed that the district court 

properly declined to "back date" the effective date of the finding.Jd. at 68. The 

Court explained that such a remedy would be inconsistent with the Administrative 

Procedure Act's prohibition against retroactive rulemaking and would unfairly 
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penalize states for missing deadlines for new plans that are only triggered by the 

attainment failure finding.Jd.; see also Sierra Club v. EPA, 356 F.3d 296 (D.C. 

Cir. 2004) (upholding EPA decision not to hold areas in default of obligations that 

had not yet been triggered). 

The only similarity between the case at bar and Sierra Club I is that in both 

EPA failed to comply with the Act's deadlines for making findings that areas had 

failed to attain by the applicable statutory deadlines. That is the end of the 

similarities. Petitioners' argument that EPA erred in not making this finding for the 

areas that continue to violate the 1997 PM2_5 standards, and instead allowing these 

areas to continue to meet only the moderate area requirements, is a challenge to the 

lawfulness of the Classification Rule, not an action to enforce those mandatory 

overdue duties. Nothing in the remedy sought in this case would require EPA to 

take any administrative action, let alone any retroactive administrative action.3 

EPA defends its Classification Rule by claiming that it reasonably chose not 

to make retroactive findings that areas had failed to meet the various deadlines in 

the statute. EPA Br. at 24-29 (attainment failure findings) and 29-31 (findings of 

3 To be clear, vacatur would make way for direct enforcement of the statute to the 
extent EPA fails to comply with its requirements. Petitioners seek vacatur of the 
Classification Rule in part to ensure that they can enforce their rights to Agency 
compliance with the deadlines for reclassification. See, e.g., Complaint for 
Declaratory and Injunctive Relief, Sierra Club v. EPA, No. 3:14-cv-04596 (N.D. 
Cal. filed Oct. 15, 2014). 
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failure to submit plans). This is again a red herring because following the statute 

does not require retroactive rulemaking. EPA's findings, like the finding ordered in 

Sierra Club I, are effective when they are made (not retroactively) and trigger 

prospective obligations for states to come into compliance. 

EPA's objection is not that retroactive administrative rulemakings are 

required (because they are not), but that the statutory requirements would need to 

be applied as if they have been in effect all along. The problem with EPA's 

objection is that the statutory requirements of Subpart 4 have been in effect all 

along- even before the NRDC decision. See Rivers v. Roadway Express, Inc., 511 

U.S. 298, 312-13 (1994) ("A judicial construction of a statute is an authoritative 

statement of what the statute meant before as well as after the decision of the case 

giving rise to that construction.") (emphasis added). 

EPA suggests that "[h]ad the NRDC Court intended to retroactively alter 

EPA's rules, the Court surely would have made that clear .... " EPA Br. at 22. 

EPA's assertion gets the relevant precedent exactly backwards. Special invocation 

would be required only when a court seeks its decision solely to apply 

prospectively. "' [F]or near a thousand years,' the 'fundamental rule ... that has 

governed [j]udicial decisions,' is that such decisions must ordinarily 'be given full 

retroactive effect in all cases still open on direct review and as to all events, 

regardless of whether such events predate or postdate [the court's] announcement 
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of the rule."' United States v. McKie, 73 F.3d 1149, 1152 (D.C. Cir. 1996) (quoting 

Harper v. Virginia Dep't of Taxation, 509 U.S. 86, 94 (1993) (internal quotations 

omitted)). There was no need for the NRDC Court to state that its decision would 

apply retroactively as that simply is how judicial opinions ordinarily are to be 

applied. EPA has identified no reason why an exception to the general rule should 

apply here. See Power Co. of Am., L.P. v. FERC, 245 F.3d 839, 847 (D.C. Cir. 

2001) ("[C]ourtjudgments must be applied retroactively with few exceptions."). 

Nor can EPA point to any language in the NRDC opinion suggesting the 

extraordinary result that the rule of law announced in the case be applied 

prospectively only. 

Intervenors' attempt to distinguish this case law as binding only the courts 

and not the implementing agencies, Intervenor Br. at 27, also misses. As this Court 

has explained: "Because the decision of an Article III court, however, announces 

the law as though it were finding it ... all parties charged with applying that 

decision, whether agency or court, state or federal, must treat it as if it had always 

been the law." See Nat'l Fuel Gas Supply Corp. v. FERC, 59 F.3d 1281 (D.C. Cir. 

1995) (internal quotations omitted). 

The "unfairness" complained of by EPA and Intervenors is the cost of 

EPA's illegal actions. EPA cannot rewrite the laws adopted by Congress because 

its own failure to implement them has misled states. See Reynoldsville Casket Co. 
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v. Hyde, 514 U.S. 749, 753-54 (1995) (holding that even where parties "may have 

reasonably relied upon" previous law, "this type of justification-often present 

when prior law is overruled-is ... insufficient to deny retroactive application of a 

new legal rule (that had been applied in the case that first announced it)"). EPA 

cannot avoid applying the public health protections expressly provided in Subpart 

4 simply because EPA thinks it unfair to states. 

EPA's claim to statutory authority for the Classification Rule similarly 

depends on its assertion that applying the statute as written would require unfair 

retroactive administrative actions. See EPA Br. at 32. EPA argues that the general 

rulemaking provision of § 7 601 allows EPA to set prospective deadlines that do 

not unfairly penalize states. Id. But nothing in implementing the statute as written 

requires retroactive administrative action. The Classification Rule seeks to avoid 

prospective application of the statutory deadlines by rewriting those plain 

deadlines. EPA has no such authority. Unless there is a gap or ambiguity in the 

statute, which is not the case here, "EPA cannot rely on its gap-filling authority to 

supplement the Clean Air Act's provisions .... " NRDC v. EPA, 749 F.3d 1055, 

1063 (D.C. Cir. 2014). 

EPA tries to use irrelevant factual distinctions to distinguish the case at bar 

from the numerous decisions rejecting EPA's open-ended use of§ 7601 to rewrite 

the plain requirements of the Act. EPA Br. at 33 n.16. But even these factual 
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distinctions are unavailing. For example, in NRDC v. Reilly, 976 F.2d 36, 41 (D.C. 

Cir. 1992), the court rejected EPA's attempt to use§ 7601 to delay the effective 

date of regulatory standards. EPA argued, in effect, that nothing in the Clean Air 

Act prevented EPA from resetting the effective date of its rule, but the Court 

rejected such a sweeping claim of authority.Jd. at 40-41. Finding that the relevant 

provisions of the Clean Air Act "mandated a highly circumscribed schedule," the 

Court concluded the general authority in§ 7601 could not be used to delay that 

schedule.Jd. at 41. EPA's use of§ 7601 for the Classification Rule is an even more 

flagrant attempt to change the schedule provided in the statute - a schedule added 

in the 1990 Amendments expressly to address a history of Agency delay and 

discretion that had failed to achieve Congress' goals for cleaning the air. See South 

Coast Air Quality Mgmt. Dist. v. EPA, 472 F.3d 882, 886-87 (D.C. Cir. 2007) 

(describing history of Clean Air Act amendments governing state implementation 

plans). 

Because EPA's Classification Rule conflicts with the plain statutory 

requirements of Subpart 4, and EPA can point to no ambiguity in the statute and no 

authority to avoid those plain requirements, the Court should vacate the 

Classification Rule. 

13 

ED_000738_00002850-00019 



u 

II. PETITIONERS HAVE STANDING AND THE CASE IS NOT MOOT 
BECAUSE VACATING EPA'S ILLEGAL ACTION WOULD STILL 
PROVIDE EFFECTIVE RELIEF. 

Petitioners' members live in the most PM2_5-polluted regions in the country 

and are suffering the health and aesthetic consequences of EPA's continued 

reluctance to apply the Clean Air Act as written. See Op. Br. at 13-15. EPA's 

Classification Rule delays all of the Subpart 4 requirements that promise to finally 

clean up these polluted areas. Yet EPA and Intervenors claim that vacating this 

illegal delay would provide no benefit to Petitioners' members because these 

agencies have taken subsequent actions that are equivalent to what Petitioners 

could achieve through application of the Clean Air Act as written. EPA Br. at 33-

39; Intervenor Br. at 30-39. These arguments misstate the applicable law and ask 

the Court to assume too much regarding the resolution provided by these 

subsequent actions. 

EPA and Intervenors are not clear as to whether they are challenging 

Petitioners' standing or claiming that the case is now moot as a result of 

subsequent actions. See EPA Br. at 39 (suggesting in heading that petition should 

be dismissed as moot or for lack of standing, but then lumping together legal 

analysis); Intervenor Br. at 30-39 (labeling argument as standing but then pointing 

to subsequent administrative actions to claim redress is no longer available). 

Although both the standing and mootness doctrines derive from the Constitution's 
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Article III, Section 2 limitations on judicial authority to cases and controversies, 

the legal inquiry for the two remains distinct. Friends of the Earth, Inc. v. Laidlaw 

Envtl. Servs., Inc., 528 U.S. 167, 179 and 189-92 (2000). Petitioners thus discuss 

each separately below. 

A. Petitioners Have Standing to Bring this Action. 

To satisfy Article III's standing requirements, Petitioners must show that: (1) 

at least one of their members has suffered an "injury in fact;" (2) the injury is fairly 

traceable to EPA's illegal conduct; and (3) it is likely, as opposed to merely 

speculative, that the injury will be redressed by a favorable decision. Friends of the 

Earth, 528 U.S. at 180-81. "[T]he standing inquiry remains focused on whether the 

party invoking jurisdiction had the requisite stake in the outcome when the suit was 

filed." Davis v. Fed. Election Comm 'n, 554 U.S. 724, 734 (2008) (citing Friends of 

the Earth, 528 U.S. at 180); see also Del Monte Fresh Produce Co. v. U.S., 570 

F.3d 316, 324 (D.C. Cir. 2009) ("[S]tanding is assessed as of the time a suit 

") commences ..... 

EPA and Intervenors do not challenge Petitioners' demonstration that their 

members suffer health and aesthetic injuries as a result of living in areas exceeding 

national standards for PM2_5 pollution. See Op. Br. at 13-14. Nor do EPA and 

Intervenors deny that EPA's Classification Rule has deprived Petitioners' members 

of the health and welfare protections guaranteed by the Act by delaying the 
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deadlines and mandatory duties established by Congress to protect the public from 

harmful levels of particulate matter pollution. I d. at 15. Instead, EPA and 

Intervenors appear to argue that subsequent agency actions now promise to provide 

environmental protections that are as good as any that could be provided through 

enforcement of the statute as written. EPA Br. at 34-39; Intervenor Br. at 30-39. 

Thus, they claim, vacating the illegal Classification Rule will not redress the injury 

caused by EPA's illegal actions. 

EPA's and Intervenors' arguments are not viable standing challenges. On 

July 31, 2014, when Petitioners filed their Petition for Review, of course, none of 

the subsequent agency actions that EPA and Intervenors now point to had been 

adopted. See, e.g., EPA Br. at 35-37 (noting proposed rulemaking for Libby, MT 

signed March 25, 2015, proposed rulemaking for South Coast published on 

December 9, 2014, and rulemakings for San Joaquin Valley proposed on January 

12, 2015 and finalized on March 25, 2015). To the extent these subsequent actions 

undermine redressability, which they do not, they still would not undermine 

standing, which must be assessed as of the time of filing. 

There is no dispute from EPA or Intervenors that EPA's illegal 

Classification Rule delayed planning deadlines and allowed areas to continue to 

avoid the serious area requirements that should have applied. EPA's Classification 

Rule is facially and deliberately less stringent than the Clean Air Act. Thus, at the 
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time of filing, there can be no dispute that vacating the Classification Rule would 

redress this illegal delay and more lax planning scheme by reinstating the more 

stringent requirements of the Act. Petitioner's allegations are more than sufficient 

to demonstrate standing, including redressability. See, e.g., Ass 'n of Battery 

Recyclers v. EPA, 716 F.3d 667, 673 (D.C. Cir. 2013) (holding, "were we to 

require EPA to regulate [the pollutants] to which [their] members are exposed 

more stringently than the agency has already purported to do, as petitioners ask, 

this alleged injury would likely be redressed") (internal quotations omitted); Sierra 

Club v. EPA, 699 F.3d 530, 533 (D.C. Cir. 2012) (finding injury based on claim 

that EPA did not set standards in compliance with statute would be redressable by 

compelling EPA to align the standards with the statute's mandates). 

B. The Case is Not Moot Because Vacatur Would Still Provide 
Meaningful Relief. 

EPA's and Intervenors' arguments based on subsequent agency actions are 

most appropriately characterized as mootness arguments. EPA claims that, as a 

result of several other rulemaking actions currently underway, "granting this 

petition would not result in any more expeditious attainment or implementation of 

the 1997 and 2006 PM2_5 [standards] than is expected to occur if the Court upholds 

the Classification and Deadline Rule." EPA Br. at 34 (emphasis added); see also 

Intervenor Br. at 31. These expectations are insufficient to moot this action and, 
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even if completed, do not resolve the continuing injuries created by this 

rulemaking. 

"An issue becomes moot if intervening events leave the parties without a 

'legally cognizable interest' in [the court's] resolution of those issues." Kennecott 

Utah Copper Corp. v. U.S. Dept. of the Interior, 88 F.3d 1191, 1207 (D.C. Cir. 

1996) (quoting Powell v. McCormack, 395 U.S. 486, 496 (1969)); see also Motor 

& Equip. Mfrs. Ass 'n v. Nichols, 142 F.3d 449, 459 (D.C. Cir. 1998) ("An action is 

moot when nothing turns on its outcome") (quotations omitted). EPA and 

Intervenors have the burden of proving that '"events have completely and 

irrevocably eradicated the effects of the alleged violation .... "'I d. (quoting 

County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979)). "The burden of 

demonstrating mootness is a heavy one." County of Los Angeles, 440 U.S. at 631 

(internal quotations omitted). EPA and Intervenors have not come close to meeting 

their burden. 

It is surprising for EPA and Intervenors to suggest that EPA can reset the 

statutory deadlines and adjust the statute's planning framework for all areas 

violating the 1997 and 2006 PM2_5 areas and have no lingering effects on 

Petitioners' legal interests in ensuring compliance with the Act. The legal effect of 

these changes does not sunset or disappear. EPA's Classification Rule affects 

permanent changes to the statute's timing and scheme for planning, and, as 

18 

ED_000738_00002850-00024 



u 

detailed below, multiple decisions and obligations are tied to these deadlines and 

timing requirements. But even without exploring these implications in detail, the 

fact that legal interests "turn on the outcome of this action" can be seen by 

considering the appropriate outcome of an action that has become moot. 

Typically, "a court declining to review an agency order on the ground of 

intervening mootness should vacate that order ... . "Columbian Rope Co. v. West, 

142 F.3d 1313, 1318 (D.C. Cir. 1998); see alsoA.L. Mechling Barge Lines, Inc. v. 

U.S., 368 U.S. 324, 329 (1961) (extending reasoning of U.S. v. Munsingwear, Inc., 

340 U.S. 36 (1950) to agency actions); Am. Family Life Assurance Co. of 

Columbus v. FCC, 129 F.3d 625, 630 (D.C. Cir. 1997) (explaining that since 

Mechling, the Court has "as a matter of course, vacated agency orders in cases that 

have become moot by the time of judicial review"); Beethoven. com LLC, v. 

Librarian of Congress, 394 F.3d 939, 951 (D.C. Cir. 2005) (same); Fundfor 

Animals, Inc. v. Hogan, 428 F.3d 1059, 1065 (D.C. Cir. 2005) (finding that 

because the agency had mooted the claims pending before the court, Petitioners 

"should not be prejudiced by orders that have not been reviewed on their merits"). 

If nothing turned on the outcome of this action, then EPA and Intervenors should 

not oppose vacating the Classification Rule. As this Court in Am. Family Life 

Assurance Co. explained, vacatur is the appropriate equitable outcome to prevent 

an unreviewable action from "spawning any legal consequences" and, even if those 
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consequences are speculative, putting any such "speculation to rest." 129 F.3d at 

631. But EPA and Intervenors oppose vacatur for the same reasons that Petitioners 

seek vacatur- because the Classification Rule has non-speculative, lasting 

consequences that affect the legal responsibilities of PM2_5 nonattainment areas. If 

the Court finds intervening EPA actions have made this action moot, the Court 

should vacate the Classification Rule. But Petitioners contend that the fact that 

parties disagree on the need for vacatur is prima facie evidence that parties have a 

legally cognizable interest in the Court's resolution of this matter and that this 

action is therefore not moot. 

A closer review of the specific intervening actions identified by EPA and 

Intervenors demonstrates how the Classification Rule will continue to undermine 

the guarantees for expeditious attainment provided by Subpart 4. In all of these 

actions, EPA acknowledges that its arguments assume certain rules will be 

finalized and new plans will be prepared. See, e.g., EPA Br. at 3 5 (claiming "if 

EPA finalizes these actions") and 3 8 (claiming "the time line ... is likely to be 

even longer than the time it will take if implementation proceeds as EPA 

envisions"). Such "expected" future actions are insufficient to moot this action. See 

CSI Aviation Servs., Inc. v. U.S. Dept. ofTransp., 637 F.3d 408, 414 (D.C. Cir. 

2011) (rejecting mootness argument built on "promised" rulemakings that had yet 

to occur). But even if these rulemakings are finalized and the plans are submitted, 

20 

ED_000738_00002850-00026 



u 

they will not negate the illegal consequences of the Classification Rule or deny 

Petitioners any opportunity for meaningful relief. 

1. Libby, Montana and the South Coast Air Basin, California 

EPA first points to its proposals to find that Libby, MT and the South Coast 

Air Basin have "attained" the 1997 PM2_5 standard. EPA Br. at 35-36. EPA claims 

that if these rules are finalized, under EPA's Clean Data Policy, no additional 

planning will be required for these areas. See id. 

EPA's Clean Data Policy "does not suspend [Clean Air Act] requirements 

that are independent of helping the area achieve attainment, such as the 

requirements to submit an emissions inventory and nonattainment new source 

review requirements." 80 Fed. Reg. at 15442 (proposed PM2_5 implementation 

rule). Under Subpart 4, Libby and South Coast should be subject to serious area 

requirements as a result of failing to attain by the statutory attainment deadline of 

December 31, 2011. 42 U.S.C. § 7513(b)(2). Serious nonattainment areas are 

subject to more stringent new source review requirements.Jd. § 7513a(b)(3). In 

addition, EPA has said that the best available control measures required in serious 

nonattainment areas, id. § 7513a(b )(1 )(B), should be determined independent of 

the attainment demonstration. See, e.g., 59 Fed. Reg. at 42012 ("Congress intended 

that [best available control measures] be based more on the feasibility of 

implementing the measures rather than on an analysis of the attainment needs of 
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the area."). Vacatur of the Classification Rule for illegally allowing Libby and 

South Coast to avoid the serious area nonattainment planning requirements will 

affect what requirements govern EPA's Clean Data finding. With vacatur, EPA 

would be hard-pressed to continue to claim that only moderate area planning 

requirements must be satisfied to comply with the Clean Data Policy. 

2. San Joaquin Valley, California 

EPA claims that the Classification Rule no longer makes any difference in 

the San Joaquin Valley because EPA reclassified the region to serious 

nonattainment under the 1997 PM2_5 standards on April 7, 2015, 80 Fed. Reg. 

18528. See EPA Br. at 36-37; Intervenor Br. at 37. But because of the 

Classification Rule, EPA's reclassification of the San Joaquin Valley did not 

follow the applicable requirements of the Clean Air Act. Notwithstanding the fact 

that the outside moderate area attainment deadline allowed under Subpart 4 was 

December 31, 2011,4 EPA cited the Classification Rule to conclude that the 

attainment date for the San Joaquin Valley remained the April 5, 2015 deadline 

established under Subpart 1. See 80 Fed. Reg. at 1484 n.27. Because EPA 

concluded that the attainment date had not passed and the reclassification request 

4 For the 1997 PM2_5 standards, EPA's nonattainment designation and classification 
rulemaking became effective April 5, 2005. See 70 Fed. Reg. 944 (Jan. 5, 2005). 
Applying§ 7513(c)(1), the moderate area attainment deadline for these areas was 
December 31, 2011. 
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was made within 18 months of the Classification Rule's new moderate area 

planning deadline, EPA reclassified the area under § 7513(b )(1) instead of (b )(2), 

thereby giving San Joaquin Valley four years to prepare a serious area plan instead 

of 18 months.Jd. at 1484; see also 80 Fed. Reg. at 18528. EPA's Response Brief 

acknowledges that the Classification Rule has allowed EPA to relax the deadlines 

for the San Joaquin Valley to meet its serious area planning obligations. See EPA 

Br. at 36-37 (acknowledging differences between its approach and the approach 

dictated by the statute). 

Yet EPA and Intervenors argue that applying the statute as written at this 

point would provide no benefit to Petitioners' members who reside in the San 

Joaquin Valley. EPA Br. at 37; Intervenor Br. at 38. EPA states that it "anticipates 

that California may choose to submit a request for an extension of the serious area 

attainment date," that such a request requires submittal of the area's plan at the 

same time, and that all of this must be acted upon by EPA no later than December 

31,2015. EPA Br. at 36-37. Intervenors add that on April16, 2015, the San 

Joaquin Valley Air District adopted this attainment date extension request and 

supporting plan, and that these submittals are on their way to EPA. Intervenor Br. 

at 7-8 and 38. EPA further claims that to follow the statute now would mean EPA 

would need to prepare a rulemaking to make a finding that the area had failed to 

attain under § 7513(b )(2) in order to trigger the 18-month planning deadline, which 
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would not result in a plan being due until well after December 31, 2015. EPA Br. 

at 37-38. 

EPA's assumption that the ongoing PM2_5 attainment planning problems in 

the San Joaquin Valley will be resolved by December 31, 2015 is fanciful. On May 

20, 2015, the Ninth Circuit remanded the prior state implementation plan for 

meeting the 1997 PM2_5 standard in the San Joaquin Valley. See Committee for 

Better Arvin v. EPA, Nos. 11-73924 and 12-71332,2015 WL 2384556 at *1 (9th 

Cir. May 20, 2015).5 The court found that the PM2_5 attainment demonstration 

relied "in significant part" on mobile source measures that had never been 

approved into the state implementation plan.Jd. at *4. The court found that this 

longstanding practice in California violates the Clean Air Act's requirements that 

state implementation plans "shall include" all the emission limitations and other 

control measures on which the plan relies to assure compliance with the Clean Air 

Act.ld. (citing 42 U.S.C. § 7410(a)(2)(A)). 

The new April 16, 2015 San Joaquin Valley PM2_5 plan relies on the same 

longstanding practice of excluding state mobile source measures. As a result of 

Committee for a Better Arvin, EPA will not be able to approve this new Subpart 4 

plan. Nor can EPA claim that the San Joaquin Valley will qualify for an attainment 

5 This plan purported to comply only with Subpart 1 in accordance with EPA's 
2007 and 2008 implementation rules. 
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date extension under§ 7513(e), which requires that EPA must find that "the State 

has complied with all requirements and commitments pertaining to that area in the 

implementation plan" and that "the plan for that area includes the most stringent 

measures that are included in the implementation plan of any State or are achieved 

in practice in any State, and can feasibly be implemented in the area." 42 U.S.C. 

§ 7513(e). Many of the relevant measures are not even included in the plan. 

Finally, EPA will be hard-pressed to explain how it can approve an extension 

based on a finding that "the State has complied with all requirements and 

commitments pertaining to that area in the implementation plan" when the only 

approved PM2_5 plan has been remanded for failing to comply with the Clean Air 

Act. See 42 U.S.C. § 7513(e). Because the planning obligations for the San Joaquin 

Valley are far from satisfied, vacatur of the Classification Rule will still have legal 

consequences for planning obligations and timing. 

If the serious area plan and extension are not approved by December 31, 

2015, which seems certain, one might assume that the San Joaquin Valley will 

simply be subject to the deadlines and requirements of 42 U.S.C. §§ 7513a(d) and 

7509( d), and the approach to reclassification will not matter. But this again 

assumes that EPA will hew to a particular course. In its proposed PM2_5 

Implementation Rule, EPA has requested comment on the appropriateness of 

revoking the 1997 PM2_5 standards. 80 Fed. Reg. at 15456-60. For ozone, when 
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EPA revoked the 1-hour ozone standard, it concluded that areas would only need 

to complete unmet attainment demonstration obligations that applied at the time of 

revocation, and that EPA would no longer trigger additional planning requirements 

by making findings of failure to attain under§ 7509(d). 69 Fed. Reg. 23951, 23984 

(April30, 2004); see also 40 C.F.R. § 51.905(e)(2); 76 Fed. Reg. 82133, 82139 

(Dec. 30, 2011) (refusing to make finding under§ 7509(d) following the San 

Joaquin Valley's failure to attain the 1-hour ozone standard). If such subsequent 

attainment planning obligations disappear for the 1997 PM2_5 standards, then the 

only obligations that Petitioners will be able to enforce will be the current 

requirements to submit a serious area plan by the applicable deadlines. According 

to EPA, the Classification Rule allows it to set an applicable deadline of four years 

from reclassification. With vacatur of this rule, Petitioners could secure a quicker 

deadline, which would ensure more expeditious action. 

3. 2006 PM2.5 Nonattainment Areas 

EPA and Intervenors finally claim that there is also no longer any "practical 

benefit" from vacatur of the Classification Rule with respect for Petitioners' 

members living in areas violating the 2006 PM2_5 standard because the 

Classification Rule's new deadline for moderate area plan submittal has now 

passed. EPA Br. at 38-39; Intervenor Br. at 32-33. Thus, under either the statute or 

the Classification Rule, moderate area plans must now be submitted, and EPA is 
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legally obligated to make a finding of whether those plans have been submitted. 

EPA Br. at 38. Petitioners agree that from a liability perspective, EPA has the same 

legal obligations to make "failure to submit" findings whether states have missed 

the deadline reset by the Classification Rule or the June 14, 2011 deadline for 

submitting moderate area plans under Subpart 4. In terms of fashioning equitable 

relief, however, Petitioners do not agree that there is no difference between 

enforcing action that is only now overdue and action that is more than four years 

overdue. 

Further, submittal of the moderate area plans for these areas is only the first 

step in the Subpart 4 planning scheme. Areas that cannot practicably attain the 

2006 PM2_5 standards by the moderate area attainment deadline can ask to be 

reclassified to serious nonattainment. 42 U.S.C. § 7513(b)(1)(B). EPA must make 

such reclassifications "within 18 months after the required date for the State's 

submission of a [state implementation plan] for the Moderate Area." 42 U.S.C. 

§ 7513(b)(1)(B). Areas "voluntarily" reclassified under§ 7513(b)(1)(B) are 

provided four years from their reclassification to prepare their serious area plans. 

42 U.S.C. § 7513a(b)(2). 

Under the deadlines of the statute, voluntary reclassifications for 2006 PM2_5 

nonattainment areas should have occurred no later than December 14, 2012 

because the moderate area plans were due were due June 14, 2011 - 18 months 
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from the initial nonattainment designation effective December 14, 2009. See id. 

§ 7513a(a)(2); 74 Fed. Reg. 58688 (Nov. 13, 2009) (2006 PM2_5 designation 

rulemaking). 6 Allowing these areas four years to submit their serious area plans 

means they should be due by December 14, 2016 -three years before the 

December 31, 2019 outside attainment deadline for serious nonattainment areas 

under the 2006 standard. See 42 U.S.C. § 7513(c)(2) (setting serious area 

attainment deadline as end of tenth year following designation). 

Under the Classification Rule, EPA will have until June 30, 2016 to 

reclassify areas to serious - 18 months from the Rule's December 31, 2014 

moderate area plan deadline. See 79 Fed. Reg. at 31570 [JA_]. Areas will then 

have four years to prepare new serious area plans. 42 U.S.C. § 7513a(b)(2). Thus, 

under the Classification Rule, EPA will be able to delay those serious area plans 

until June 30, 2020- beyond the attainment deadline for these areas. With vacatur 

of the Classification Rule, EPA would not be able to justify such an extended 

schedule for serious area planning. 

EPA simply cannot reset the statutory deadlines of Subpart 4 through this 

Classification Rule and claim that there will be no continuing legal consequences 

to the detriment of Petitioners' members who want to see prompt implementation 

6 See also Op. Br. at 9 n.l (noting later designation for select number of areas). 
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of the deadlines outlined in the Act. These are permanent legal changes that will 

continue to affect the implementation of the Act. EPA and Intervenors have not 

carried their heavy burden to show that nothing turns on the outcome of this case 

or that "events have completely and irrevocably eradicated the effects" of EPA's 

illegal rulemaking. See Motor & Equip. Mfrs. Ass 'n, 142 F .3d at 459 (quotations 

omitted). Should the Court nonetheless disagree, it should vacate the Classification 

Rule in any event to put to rest any speculation that the Rule could continue to 

have legal consequences. See Am. Family Life Assurance Co. 129 F.3d at 631. 

CONCLUSION AND RELIEF REQUESTED 

EPA has no authority to rewrite the deadlines in Subpart 4. Because the 

Classification Rule's changes to those deadlines will have ongoing legal 

consequences, Petitioners respectfully request that the Court vacate the 

Classification Rule and order EPA to comply with the requirements of Subpart 4 as 

written. 

DATED: June 15,2015 Respectfully submitted, 

/s/ Paul Cort 
PAULCORT 
Earth justice 
50 California Street, Suite 500 
San Francisco, CA 94111 
(415) 217-2000 
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COLIN C. O'BRIEN 
Earth justice 
441 W. 5th Avenue, Suite 301 
Anchorage, AK 99501 
(907) 792-7103 

Counsel for Petitioners 
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prepaid, or have dispatched it to a third party commercial carrier for delivery 

within 3 calendar days to the following non-CM/ECF participants: 

Sam Hirsch 
U.S. Department of Justice 
(DOJ) Environmental & Natural Resources Division 
950 Pennsylvania Avenue, NW 
Washington, DC 20530 

DATED: June 15,2015 

/s/ Paul Cort 
PAULCORT 

Counsel for Petitioners 
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To: McCoy, Britney[McCoy.Britney@epa.gov] 
Cc: Shaw, Betsy[Shaw.Betsy@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; Eagles, 
Tom[Eagles.Tom@epa.gov]; Saltman, Tamara[Saltman.Tamara@epa.gov]; Mcquilkin, 
Wendy[Mcquilkin.Wendy@epa.gov]; Morgan, Ruthw[morgan.ruthw@epa.gov]; Stewart, 
Lori[Stewart. Lori@epa.gov]; Cyran, Carissa[Cyran. Carissa@epa.gov]; Jordan, 
Deborah[Jordan.Deborah@epa.gov]; Henigin, Mary[Henigin.Mary@epa.gov]; Iglesias, 
Amber[lglesias.Amber@epa.gov]; Rush, Alan[Rush.Aian@epa.gov]; Owens, 
Nicole[Owens .Nicole@epa.gov]; Pritchard, Eileen [Pritchard. Eileen@epa.gov]; Adams, 
Darryi[Adams.Darryl@epa.gov]; Brown, Stephanie N.[Brown.StephanieN@epa.gov]; Muellerleile, 
Caryn[Muellerleile.Caryn@epa.gov]; Jutras, Nathaniei[Jutras.Nathaniel@epa.gov]; Morris, 
Stephanie[Morris.Stephanie@epa.gov]; Free, Laura[Free.Laura@epa.gov]; Brooks, 
Patricia[Brooks. Patricia@epa.gov]; Hamilton, Sabrina[Hamilton .Sabrina@epa.gov]; Fau Ikner, 
Martha[Faulkner.Martha@epa.gov]; Matthews, Barbara[Matthews.Barbara@epa.gov]; Millett, 
John[Millett.John@epa.gov]; Knapp, Kristien[Knapp.Kristien@epa.gov]; Dennis, 
Allison[Dennis.AIIison@epa.gov] 
From: Morgan, Ruthw 
Sent: Thur 11/5/2015 1 :36:52 PM 
Subject: No SAN --Granting of Petition to Reconsider the lnterprecursor Offset Provisions in the 
Implementation of the 2008 National Ambient Air Quality Standards for Ozone: State Implementation Plan 
Requirements-Final Rule (OAR-16-000-1220) 

a 

Melina Williams is the OGC attorney and has stated in an email date 11/4 that they 
concur on this package. 
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Granting of Petition to Reconsider the lnterprecursor Offset Provisions in Implementation of the 
2008 National Ambient Air Quality Standards for Ozone: Implementation Plan 

Notice of Action Granting 
Petition 

Mary Henigin - 202 564-2186 

Ruth 
564-1 North 
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BEFORE THE ADMINISTRATOR 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

In the Matter of: 
) 
) 

Implementation of the 2008 National ) 
Ambient Air Quality Standards for Ozone: ) 
State Implementation Plan Requirements - ) 
Final Rule, 80 Fed. Reg. 12,264 (Mar. 6, ) 
2015) ) ______________________________ ) 

RIN 2060-AR34 

EPA-HQ-OAR-2010-0885 

PETITION FOR RECONSIDERATION 

Pursuant to Section 307(d)(7)(B) of the Clean Air Act ("CAA'' or "the Act"), 42 U.S.C. 
§ 7607(d)(7)(B), Sierra Club, Conservation Law Foundation, Downwinders at Risk, and 
Physicians for Social Responsibility-Los Angeles ("petitioners") petition the Administrator of 
the Environmental Protection Agency ("the Administrator" or "EPA") to reconsider the final rule 
captioned above and published at 80 Fed. Reg. 12,264 (Mar. 6, 2015) ("NFRM" or "final rule"). 
The grounds for the objections raised in this petition arose after the period for public comment 
and are of central relevance to the outcome of the rule. The Administrator must therefore 
"convene a proceeding for reconsideration of the rule and provide the same procedural rights as 
would have been afforded had the information been available at the time the rule was proposed." 
42 U.S.C. § 7607(d)(7)(B). 

INTRODUCTION 

This petition raises objections to the final rule captioned above. Each objection is "of 
central relevance to the outcome of the rule," 42 U.S.C. § 7607(d)(7)(B), in that it demonstrates 
that the rule is "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 
law." Id. § 7607(d)(9)(A). With respect to each objection, moreover, the regulatory language 
and EPA interpretations that render the rule arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law appeared for the first time in the NFRM published on 
March 6, 2015. 80 Fed. Reg. at 12,288-89, 12,317-18. The Federal Register notice soliciting 
comment on the rule was published on June 6, 2013, 78 Fed. Reg. 34,178, and the public 
comment period thereon closed September 4, 2013. !d. at 34,178/1. The grounds for the 
objections raised in this petition thus "arose after the period for public comment." 42 U.S.C. 
§ 7607(d)(7)(B). Because judicial review of the rule is available by the filing of a petition for 
review within sixty days of the rule's March 6, 2015 publication date- that is, by May 5, 2015-
the grounds for the objections arose "within the time specified for judicial review." Id. 

ED _000738_00002856-0000 1 



OBJECTIONS 

I. Interprecursor Offset Substitution 

The final rule unlawfully and arbitrarily authorizes interprecursor offsetting1 (i.e., 
offsetting ofVOC emissions increases by NOx emission decreases, and vice versa) for purposes 
of meeting the Act's offset requirements for new and modified major sources in ozone 
nonattainment areas. Provisions authorizing such interprecursor offsetting, and justifications 
therefor, were added to the rule after the close of the public comment period. Thus, the grounds 
for our objections arose after the period for public comment, and the raising of those objections 
during the public comment period was impracticable. See 42 U.S.C. § 7607(d)(7)(B). Those 
objections are of central relevance to the rule, see id., because they go to the core procedural and 
substantive validity of the interprecursor offsetting provisions of the rule - including the public's 
opportunity to comment on those provisions, and the consistency of those provisions with the 
Act and with fundamental standards of reasoned agency decision-making. 

A. EPA Unlawfully and Arbitrarily Failed to Seek Public Comment on the Final 
Rule's Authorization of Interprecursor Offsetting 

Under§ 307(d) (which EPA has found applicable to this proceeding), EPA must present 
for public comment "the major legal interpretations and policy considerations underlying the 
proposed rule." 42 U.S.C. § 7607(d)(3)(C). The same requirement would apply under the 
Administrative Procedure Act. 5 U.S.C. § 553. Here, EPA unlawfully failed to present the rule 
authorizing interprecursor offsetting and accompanying rationales to the public for comment. 
Neither the rule nor the rationale therefor appeared in the rulemaking proposal, nor did EPA 
otherwise present them to the public for comment. Although the proposal notice contained a 
very brief reference to the practice of interpollutant offset substitution and the flexibility it can 
provide, 78 Fed. Reg. at 34,20112, it did not propose to authorize such substitution or propose 
any regulatory language on the matter. At the time of the proposal, EPA's rules prohibited 
interprecursor offsetting except for PM2.5, and EPA did not propose any amendment to those 
prohibitions. 40 C.P.R.§ 51.165(a)(ll) (2013); 40 C.P.R. Pt. 51, App. S § IV.G.5 (2013). 

In the notice of final rulemaking, EPA asserted that the final rule authorizing 
interprecursor offsetting was a logical outgrowth of the proposal because EPA had issued 
previous Economic Incentive Program guidance ("EIP Guidance")2 purportedly allowing for 
such interprecursor trading, and the proposal purportedly indicated EPA's intent to continue to 
allow such trading. 80 Fed. Reg. at 12289/1. But the proposal did not cite the referenced 
guidance as a basis for authorizing such trading, much less assert that EPA intended to codify or 
follow it. These citations and rationales were presented for the first time in the final rule? 

1 Throughout this petition, the phrases "interprecursor offsetting," "interprecursor trading," "interpollutant 
offsetting," "interpollutant offset," and "interpollutant offset substitution" are used interchangeably. 
2 

EPA, Improving Air Quality with Economic Incentive Programs (Jan. 2001), available at 

A footnote to the notice of final rulemaking also referred the reader to a web link, 
~..:.:...:.:::.=~~=~~=--'~==='"for additional memoranda and guidance documents." 80 Fed. Reg. at 
12,289/1 n.59. Again, the proposal notice did not include this citation as supporting interpollutant offsetting in the 

2 
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Moreover, contrary to EPA's suggestion, the EIP Guidance did not override the bar on 
interprecursor trading in EPA's rules. To the contrary, the EIP Guidance made clear that it is 
"non-binding policy," non-final action and does not supersede the statute or EPA's NSR rules. 
EIP Guidance at 5, 10, 12. Among other things, the EIP Guidance specifically stated as follows: 

[T]his EIP guidance does not supersede the established requirements of 
the new source Review (NSR) program. The CAA and the EPA's rules and 
guidance describe the kinds of emissions reductions that may be used for NSR 
offsets and NSR netting in a number of ways that are different from the 
requirements for generating and using EIP emissions reductions that are set forth 
in this guidance. The NSR requirements continue, and they may not be lifted 
by the State's adoption of an EIP or by the approval of that EIP into a SIP. 

Id. at 10 (emphasis added). The EIP Guidance reiterated the above point at page 254. 

Nor did EPA's proposal otherwise state an intent to adopt a rule authorizing 
interprecursor offsetting. The proposal stated only the following: 

b. Interpollutant Offset Substitution- States can make it easier for new or 
modified major sources to satisfy the offset requirements in an area by 
establishing interpollutant offset substitution provisions. Such provisions create 
additional flexibility in meeting offset requirements by allowing NOx emissions 
reductions to satisfy VOC offset requirements and vice versa. The appropriate 
exchange rate for substitution is determined by the state for each area consistent 
with the attainment needs of the area and must be approved by the EPA. 

78 Fed. Reg. at 34,201/2. At most, the above text merely describes the flexibility that can be 
provided by interpollutant offset substitution provisions, and existing practices regarding 
determination of the exchange rate. Nowhere does the text state that EPA is actually proposing 
to amend its rules so as to authorize such offset substitutions. 

Nor did the proposal contain any of the actual rule amendment language included in the 
final rule. The final rule amended 40 C.P.R. §51.165(a)(11) to read as follows: 

(11) The plan shall require that in meeting the emissions offset requirements of 
paragraph (a)(3) of this section, the emissions offsets obtained shall be for the 
same regulated NSR pollutant unless interprecursor offsetting is permitted for a 
particular pollutant as specified in this paragraph. 

proposal, much less propose to codify the memoranda and guidance documents listed on the referenced web page. 
Moreover, the cited web page is a listing of more than 670 documents on a wide variety of issues relating to the 
NSR program. EPA did not identify which, if any, of these hundreds of documents purportedly supported its action. 
Thus, it is absurd for EPA to imply that this web page somehow put the public on notice that EPA intended to codify 
any particular rule, memoranda or guidance at all, much less a rule authorizing interpollutant offsetting for ozone 
precursors. 

3 
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(i) The plan may allow the offset requirement in paragraph (a)(3) of this 
section for emissions of the ozone precursors NOX and VOC to be 
satisfied by offsetting reductions in emissions of either of those 
precursors, if all other requirements for such offsets are also satisfied. 

(ill The plan may allow the offset requirements in paragraph (a)(3) of this 
section for direct PM2.5 emissions or emissions of precursors ofPM2.5 to 
be satisfied by offsetting reductions in direct PM2.5 emissions or 
emissions of any PM2.5 precursor identified under paragraph 
(a)(l )(xxxvii)(C) of this section if such offsets comply with the 
interprecursor trading hierarchy and ratio established in the approved plan 
for a particular nonattainment area. 

80 Fed. Reg. at 12,318/1-2 (new language underlined). 

An amendment identical in substance was adopted to rule language in 40 C.P.R. Part 51 
Appendix S §IV.G.5. !d. at 12,317/3 Not only was the new regulatory language completely 
absent from the proposal, but also the proposal nowhere hinted at vagueness and potential 
breadth of the language ultimately adopted. As phrased, the new language places no explicit 
restrictions on interprecursor offsetting other than to require that "all other requirements for such 
offsets are also satisfied." !d. at 12,317/3, 13,318/1. The rule language does not explain what 
"other requirements" are being referred to: Are they requirements for offsets generally
whether interprecursor or not; provisions in EPA's EIP Guidance document; requirements in 
other guidance documents or memoranda; or some other requirements? The rule language does 
not answer these questions. To the extent EPA intends to limit interprecursor offsetting to 
situations where the ratios ofVOC to NOx reductions (or vice versa) assure equivalent or greater 
ozone reduction benefits, the rule text nowhere so states. To the extent EPA intended to 
incorporate its EIP Guidance on such offsetting, the rule text itself also does not so state.4 

Had EPA proposed the above rule language, petitioners and others would have had the 
opportunity to raise these and other concerns with the language. They would also have had the 
opportunity to argue (as petitioners do below), that the trading as authorized by the rule language 
is unlawful and arbitrary. As things stand now, however, the specific rule language that EPA 
ultimately adopted and the agency's stated rationale therefor has never been subjected to public 
notice and comment as required by the Act. 

For all the foregoing reasons, EPA committed a procedural violation (see 42 U.S.C. 
§ 7607(d)(9)(D)) by failing to solicit public comment on its authorization ofinterprecursor 
offsetting and on specific rule amendment language to facilitate such offsetting. That procedural 

4 The preamble to the final rule asserts that the changes in the regulatory text "are intended to clarify that 
interprecursor trading continues to be an option for the ozone precursors VOC and NOx as long as such trades are 
consistent with existing policy and legal requirements." 80 Fed. Reg. at 12,289/1. But the rule text contains no 
reference to requiring consistency with "existing policy and legal requirements"- it refers only to "all other 
requirements" -and, in any event, EPA does not explain what it views the applicable "policy requirements" to be. 
To the extent EPA means to refer to the EIP Guidance, the rule does not so state, and in any case that document by 
its terms does not set out "requirements" because it is a non-final, non-binding docmnent. To the extent EPA is 
referring to other policy statements it may have made on interprecursor trading, the rule does not identify them. 

4 
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violation meets the criteria set forth in§ 307(d)(9)(D) for reversal based on procedural 
violations. First, EPA's procedural dereliction is arbitrary and capricious. See id. 
§ 7607(d)(9)(D)(i). The agency has adopted a final mle authorizing interprecursor offsetting that 
was not proposed at the time of public notice and comment. EPA has further adopted final 
regulatory language that was never subjected to public notice and comment, and that differs 
materially from the pre-existing regulatory language. 

Second, via the present petition, petitioners have satisfied the requirements of§ 307(d). 
See id. § 7607(d)(9)(D)(ii). 

Third, the challenged errors "were so serious and related to matters of such central 
relevance to the rule that there is a substantial likelihood that the rule would have been 
significantly changed if such errors had not been made." See id. § 7607( d)(8), cited in id. 
§ 7607( d)(9)(D)(iii). Had EPA obeyed the law by soliciting public comment, it would have 
learned of the serious substantive objections detailed below- objections that address the lack of 
statutory basis for the challenged provisions, and those provisions' inconsistency with 
fundamental principles of reasoned agency decision-making. 

B. EPA's Authorization of Interpollutant Offsetting is Unlawful and Arbitrary 

The Act unambiguously bars the interprecursor offset trading authorized by EPA's rule. 
Section 173( c) of the Act provides as follows: 

(c) Offsets. - ( 1) The owner or operator of a new or modified major stationary 
source may comply with any offset requirement in effect under this part for 
increased emissions of any air pollutant only by obtaining emission reductions of 
such air pollutant from the same source or other sources in the same 
nonattainment area, except that the State may allow the owner or operator of a 
source to obtain such emission reductions in another nonattainment area if(A) the 
other area has an equal or higher nonattainment classification than the area in 
which the source is located and (B) emissions from such other area contribute to a 
violation of the national ambient air quality standard in the nonattainment area in 
which the source is located. Such emission reductions shall be, by the time a new 
or modified source commences operation, in effect and enforceable and shall 
assure that the total tonnage of increased emissions of the air pollutant from the 
new or modified source shall be offset by an equal or greater reduction, as 
applicable, in the actual emissions of such air pollutant from the same or other 
sources in the area. 

42 U.S.C. § 7503(c) (emphasis added). The statutory language could not be clearer that the 
offset requirement can only be satisfied by securing reductions in the same pollutant that will be 
emitted by the new or modified source. Congress was emphatic on this point: a source can 
comply with the offset requirement "for increased emissions of any air pollutant only by 
obtaining emission reductions of such air pollutant." !d. (emphasis added). And there must be 
assurance that "increased emissions of the air pollutant ... shall be offset by an equal or greater 
reduction .. .in the actual emissions of such air pollutant .... " !d. (emphasis added). There is 
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simply no way that this language can be read as allowing the offset requirement for an air 
pollutant to be satisfied by anything other than reductions in actual emissions of that same air 
pollutant. 

The Act's ozone-specific provisions likewise make clear that offsetting emission 
reductions must be of the same pollutant whose emissions are being offset. For example, section 
182(a)(4), governing SIP requirements for marginal ozone nonattainment areas, states: 

( 4) General offset requirement. -For purposes of satisfying the emission offset 
requirements of this part, the ratio of total emission reductions of volatile 
organic compounds to total increased emissions of such air pollutant shall be 
at least 1.1 to 1. 

42 U.S.C. § 7511a(a)(4) (emphasis added). Pertinent language governing offset requirements for 
moderate, serious, severe, and extreme areas is substantively identical to the above. Id. 
§§ 7511a(b)(5), 7511a(c)(10), 7511a(d)(2), 7511a(e)(1). In each case, the statute specifies that 
the offsets to be obtained for increased emissions of an air pollutant must consist of emission 
reductions "of such air pollutant." Other provisions of the Act relating to NSR offsets likewise 
require that emissions increases subject to the offset requirement must be offset by emission 
reductions for the same pollutant. E.g., id. §§ 7511a(c)(7), 7511a(c)(8), 7511a(e)(2). 

Where Congress has intended to allow substitution ofNOx reductions for VOC 
reductions, it has expressly said so. For 3% annual reasonable further progress plans in serious 
and above ozone nonattainment areas, section 182( c )(2)(C) of the Act expressly authorizes EPA 
to provide for such substitution under limited circumstances. Id. § 7511a(c)(2)(C). It is 
therefore particularly telling that Congress provided no such substitution authority for the 
purpose of satisfying the Act's nonattainment NSR offset requirement. Indeed, EPA itself has 
cited the substitution authority in§ 182(c)(2)(C) as grounds for concluding that EPA does not 
have discretion to authorize substitution in other circumstances. EPA, Response to Comments 
on Implementation of the 2008 National Ambient Air Quality Standards for Ozone: State 
Implementation Plan Requirements at 188, Feb. 13,2015, EPA-HQ-OAR-2010-0885-0191 
("RTC"). 

EPA's final action authorizing interprecursor offsetting also violates the Act's 
anti backsliding requirements. The rule allows construction of major new sources and 
modifications under circumstances that were not previously allowed under EPA's rules, and 
allows increased emissions of a given ozone precursor that are not offset by greater reductions in 
emissions of that pollutant as required by the Act. The result is to unlawfully and arbitrarily 
authorize controls for that pollutant that are less stringent than required under the pre-existing 
NAAQS. 

Even if they were not otherwise flatly barred by the Act, EPA's authorization of 
interprecursor offsetting in the final rule is unlawfully and arbitrarily vague and overbroad. 
Under the final rule, a SIP "may allow the offset requirement ... for emissions of the ozone 
precursors NOx and VOC to be satisfied by offsetting reductions in emissions of either of those 
precursors, if all other requirements for such offsets are also satisfied." 80 Fed. Reg. at 12,317/3, 
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12,318/1. The rule text itself fails to identify any specific requirements for or limitations on such 
offsetting. For example, the rule text does not specify limitations on setting the ratio ofNOx to 
VOC reductions for such offsetting, and indeed EPA expressly refused to state any such 
limitations in responding to comments. Thus, states and sources may argue that the rule allows 
states discretion to set whatever ratios they deem reasonable, even if they result in higher ozone 
levels than would have been allowed in the absence of such substitution. Such an outcome 
would arbitrarily flout the purposes of nonattainment NSR. The preamble to the final rule cites 
the EIP Guidance, but as noted above, that Guidance is by its terms nonbinding and is not cited 
in the rule text. Moreover, the EIP Guidance is unlawful and arbitrary for reasons including, but 
not limited to the following: 

~ The EIP Guidance purports to allow inter-precursor trading if the state shows "that 
anticipated trades will either reduce emissions, or not increase emissions." EIP Guidance 
at 243. That authorization conflicts with the Act's offset requirements for ozone 
nonattainment areas, which expressly require that emissions increases be offset by 
greater reductions in emissions: It is not enough to merely avoid a net increase in 
emissions. 42 U.S.C. §§ 7511a(b)(5), 7511a(c)(10), 7511a(d)(2), 7511a(e)(1). Further, 
the above-quoted language from the Guidance fails to comport with the Act's 
requirement that offsets assure that~ by the time the new source is to commence 
operation~ total emissions are sufficiently less than emissions prior to the application for 
the NSR permit so as to represent reasonable further progress. !d. §7503(a)(1 )(A). 
Again, it is not enough to merely require a showing that emissions will not increase. 

~ The EIP Guidance further states that the "best way" to determine if a plan will reduce 
emissions or not increase emissions is by using air quality modeling. EIP Guidance 243. 
The Guidance goes on to say, however, that air quality modeling for individual ozone 
interprecursor trades is not required if the state includes provisions in its plan that apply 
to all ozone interprecursor trades. !d. These provisions of the Guidance are not 
rationally explained or supported. Although modeling is almost certainly essential to 
determine the relative ozone reduction benefits ofVOC versus NOx reductions, it does 
not demonstrate whether emissions will be reduced or stay the same. The latter requires a 
separate comparison of pre-application emissions with emissions at the time the source 
will commence operation. Moreover, EPA fails to offer any explanation as to why 
inclusion of provisions in the state's plan applicable to all ozone interprecursor trades 
justifies foregoing modeling for individual trades. The Guidance fails to specify what 
sort of provisions in the state's plan would suffice for this purpose, much less explain 
how such provisions would be sufficient to ensure that each and every trade will reduce 
emissions as the Act requires. 

~ The EIP Guidance says that the state needs to perform modeling to determine whether 
VOC or NOx reductions are most effective and the correct ratio for inter-precursor trades 
if the state determines that a trade of one ton ofVOC (or NOx) for one ton ofNOx (or 
VOC) does not reduce or maintain ozone levels. !d. This statement is facially irrational. 
EPA does not explain how the state can rationally determine~ without doing modeling~ 
that a one for one trading ratio will not reduce or maintain ozone levels. As EPA itself 
acknowledges, the relationship between these pollutants and ozone formation is complex 
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such that modeling is essential to determining the impacts of reductions of VOCs versus 
NOx. Moreover, as noted above, to comply with the Act's offset requirements for ozone 
precursors, it is plainly not sufficient for a trade to merely maintain ozone levels. 

~ The EIP Guidance asserts that for certain trades in certain areas, the state may assume a 
reduction or no change in ozone levels by doing minimal or no additional modeling. The 
guidance says that additional modeling may not be required for: i) sources using VOC 
reductions to satisfy NOx emission reduction obligations when the user and generator are 
both located in the same urbanized area if the state shows the area is VOC limited; and 
ii) sources using NOx emission reductions to satisfy VOC emission reduction obligations 
when the user and generator are both located in the same mral area if the state shows that 
the area is NOx limited. Id. at 243-44. EPA fails to provide a reasoned justification for 
these exceptions. First, EPA fails to explain how a state can show without modeling that 
an area is VOC limited or NOx limited. Second, EPA fails to explain how the state is to 
determine without modeling the correct trading ratio in areas that meet the criteria for 
these exceptions. Nor does EPA explain why the exceptions are justified under the 
conditions stated. 

EPA also fails to rationally explain or justify the process for approving trading ratios. In 
the proposal notice, EPA asserted: "The appropriate exchange rate for substitution is determined 
by the state for each area consistent with the attainment needs of the area and must be approved 
by the EPA." 78 Fed. Reg. at 34,201/2. The final mle contains no such language, and EPA fails 
to state whether formal EPA approval of exchange rates will or will not be required under the 
final mle, and if so at what stage of the process. 

Finally, as noted in Part I.A. above, the final mle is arbitrarily vague as to what specific 
requirements apply to interpollutant offsetting. The final mle language authorizes such 
offsetting "if all other requirements for such offsets are also satisfied," without specifying what 
those "other requirements" are. The failure to specify the "other requirements" not only renders 
the mle language itself arbitrarily vague, but also leaves the mle without a rational basis. There 
is no way to determine, and EPA fails to explain, how the "other requirements" EPA refers to are 
rationally related to ensuring compliance with the Act and consistency with its purposes. 

II. Conclusion 

For all the foregoing reasons, EPA must reconsider and withdraw the portions of the 
final mle authorizing interprecursor offsetting. 

DATED: May 5, 2015 Is/ DavidS. Baron 
DavidS. Baron 
Seth L. Johnson 
Earth justice 
1625 Massachusetts Avenue, N.W. 
Suite 702 
Washington, D.C. 20036-2212 
(202) 667-4500 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Fruh, Steve[Fruh.Steve@epa.gov]; Stenhouse, 
Jeb[Stenhouse.Jeb@epa.gov]; Sasser, Erika[Sasser.Erika@epa.gov]; Ortega, 
Kellie[Ortega.Kellie@epa.gov]; Hutson, Nick[Hutson.Nick@epa.gov]; Kurlansky, 
Ellen[Kurlansky.EIIen@epa.gov]; Lamson, Amy[Lamson.Amy@epa.gov]; Hubbell, 
Bryan[Hubbeii.Bryan@epa.gov]; Eschmann, Erich[Eschmann.Erich@epa.gov]; Stevens, 
William[Stevens.William@epa.gov]; Millett, John[Millett.John@epa.gov] 
Cc: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Rodman, Sonja[Rodman.Sonja@epa.gov]; Versace, 
Paui[Versace.Paul@epa.gov] 
From: Ting, Kaytrue 
Sent: Wed 11/4/2015 9:50:52 PM 
Subject: FW: MATS Reply as filed 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
i i 

I Attorney Client 1 

t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j 

me 

U.S. Environmental Protection Agency 

Office of General Counsel 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

202-564-6380 

E: 

From: Talbert, Stephanie (ENRD) [mailto:Stephanie.Talbert@usdoj.gov] 
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Sent: Wednesday, November 04,2015 4:16PM 
To: Ting, Kaytrue <Ting.Kaytrue@epa.gov>; Rodman, Sonja <Rodman.Sonja@epa.gov>; 
Versace, Paul <Versace.Paul@epa.gov> 
Cc: Hostetler, Eric (ENRD) <Eric.Hostetler@usdoj .gov> 
Subject: MATS Reply as filed 

Attached. Thanks for your help! 

Stephanie J. Talbert, Attorney 

U.S. Department of Justice, ENRD 

Environmental Defense Section 

303-844-7231 
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ORAL ARGUMENT HELD DECEMBER 10, 2013 
DECIDED APRIL 15, 2014 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

) 
White Stallion Energy Center, LLC, et al., ) 

) 
Petitioners, ) 

) 
v. ) 

) 
United States Environmental Protection Agency, ) 

) 
Respondent. ) __________________________________ ) 

No. 12-1100 
(and consolidated cases) 

EPA'S REPLY IN SUPPORT OF ITS MOTION TO GOVERN FUTURE 
PROCEEDINGS 

ED_000738_00002862-00001 



INTRODUCTION 

In striking contrast to the wealth of public health and environmental 

consequences of vacatur of the Mercury and Air Toxics Standard (the "Rule") that 

EPA and the State and Public Health Respondent-Intervenors identified, Joint 

Petitioners put forth no demonstration of significant harm to industry of maintaining the 

status quo by leaving the Rule in effect pending the Agency's action on remand. Nor 

do they rebut the "severe" disruptive consequences for the electric generation sector 

identified by Industry Respondent-Intervenors. Given this disparity, and EPA's 

commitment to address the Rule's limited deficiency on an expedited basis (already 

put into motion), the appropriate remedy under Allied-Signal) Inc. v. U.S. Nuclear 

Regulatory Commission is plainly remand without vacatur. 988 F.2d 146 (D.C. Cir. 1993). 

Moreover, Tri-State Generation and Transmission Association Inc.'s ("Tri-

State") third request for a stay specific to its Nucla Station is unwarranted. 1 As noted 

in EPA's Response to Petitioners' Motions to Govern Future Proceedings ("EPA 

Response"), the Agency is reviewing the request that Tri-State submitted on October 

19, 2015. And the request by Utility Air Regulatory Group ("UARG") that this Court 

order EPA to conduct its remand proceedings under Clean Air Act ("CAA") section 

307(d), 42 U.S.C. § 7607(d), is inappropriate. UARG and the rest of the public will 

1 Tri-State's request for the same relief for other unspecified plants is also 
unwarranted since the owners of those plants have not moved for relief and therefore 
have not justified any such relief. 
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have the opportunity to comment on the procedure, scope, and substance of EPA's 

proposed action on remand, and then challenge the same after EPA takes final action. 

This Court should remand the Rule without vacatur under its traditional application 

of the Allied-Signal factors, without limiting EPA's rulemaking discretion. 

ARGUMENT 

As EPA explained in its Response, the Rule was promulgated under 42 U.S.C. 

§ 7412(d), and thus the standard of review provided in CAA section 307(d)(9) applies 

here, not the one provided in section 706 of the Administrative Procedure Act. See 42 

U.S.C. § 7607(d)(1)(last paragraph), (d)(1)(C), (d)(9). This Court has recognized that it 

has remedial discretion under section 307 (d) (9) and has traditionally remanded 

deficient CAA rules without vacatur where vacatur would have significant adverse 

consequences for public health and the environment. See EPA Response 2-5. 

Because both Allied-Signal factors weigh heavily in favor of remand without vacatur, 

the Court should grant EPA's motion. 

I. THE ALLIED-SIGNAL FACTORS WEIGH HEAVILY IN FAVOR OF 
REMAND WITHOUT VACATUR. 

The first Allied-Signal factor requires that the court consider the "seriousness of 

the [rule's] deficiencies" and the likelihood that the agency "chose correctly" and will 

thus be able to "substantiate its decision on remand." Allied-Signal, 988 F.2d at 150-

51. Under that factor, EPA has acknowledged that, although the deficiency identified 

by the Supreme Court is limited, the task on remand will require more than a mere 
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clarification of the record. See EPA's Motion to Govern Future Proceedings ("EPA 

Motion") 12. EPA has committed to complete that task on an expedited basis and, 

due to the "vast amount of cost information" and "economic modeling" already in 

the record, has good reason to believe the Agency can remedy the error identified by 

the Supreme Court and reaffirm the "appropriate and necessary" finding after a 

consideration of cost. See EPA Motion 10-12. 

Contrary to Tri-State's suggestion, EPA's commitment to expedited action is 

not "in question." See Tri-State Response to Motions to Govern ("Tri-State 

Response") 5-6. In fact, EPA has already taken steps toward proposing a 

supplemental finding based on a consideration of cost consistent with its 

representation that it would complete "a proposed consideration of cost in the next 

few months," McCabe Decl. ~ 19. EPA submitted a notice outlining its proposed 

action on remand to the Office of Management and Budget on October 21, 2015, and 

regulatory review is already underway. See 

http:// www.reginfo.gov /public/ do/ eoDetails?rrid = 125659 (showing pending 

regulatory review of the proposed supplemental finding). 

Additionally, contrary to Joint Petitioners' and UARG's suggestion, all 

interested parties will have an opportunity to comment on EPA's proposed 

supplemental finding and submit information and data relevant to EPA's inquiry on 

remand during the public notice and comment period that EPA has already said will 

be available. Response of Certain State and Industry Petitioners ("Joint Response") 8; 
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Response of UARG to Federal Respondent's Motion to Govern Future Proceedings 

("UARG Response") 2-3, 5-7; see also McCabe Decl. ~ 19; EPA Motion 12. EPA did 

not suggest that it would "solicit comment only on conclusions previously reached by 

the Agency." UARG Response 2. Nor has EPA "pre-judged" the outcome of the 

remand proceedings. I d. at 4. Instead, EPA has predicted the likelihood that it will be 

able to reaffirm its finding on remand under the first Allied-Signal factor-a reasonable 

prediction given the cost information already in the record, none of which was called 

into question in Michigan, and which will prevent EPA from having to "generate a new 

analysis out of whole cloth." See EPA Motion 10-12. 

The second Allied-Signal factor requires the court to consider the "disruptive 

consequences" of vacatur, or a change to the status quo "that may itself be changed." 

Allied-Signal, 988 F.2d at 150-51.2 Under this factor, EPA has identified significant 

2 Contrary to Joint Petitioners' argument that the second Allied-Signal factor is only 
relevant if, under the first Allied-Signal factor, the rule's deficiency requires "only 
minor adjustments to clarify D rationale," Joint Response 9, this Court has focused on 
adverse consequences of vacatur even when the work to be done on remand is 
substantial. See North Carolina v. EPA, 550 F.3d 1176, 1178 (D.C. Cir. 2008); EME 
HomerCiry Generation) L.P. v. EPA, 795 F.3d 118,132 (D.C. Cir. 2015). ComcastCorp v. 
FCC, cited by Joint Petitioners, Joint Response 9, is easily distinguishable from this 
case. See 579 F.3d 1, 9 (D.C. Cir. 2009). In Comcast, the FCC "twice tried and twice 
failed" to remedy the defect in the rule, leading the Court to conclude that "the 
[agency's] dereliction" was "particularly egregious" and unlikely to be remedied on 
remand. Id. Moreover, the Court found that vacatur would not be unduly disruptive. 
See id. Here, the Supreme Court identified a limited deficiency in the Rule and 
otherwise left undisturbed the remainder of this Court's decision upholding the Rule 
against a host of technical and legal challenges. Thus, the Rule's deficiency is far from 
"egregious," and EPA has demonstrated that vacatur would be significantly 
disruptive. 
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hazards to human health and the environment from hazardous air pollutant emissions 

from power plants, estimated significant reductions of such pollutants and others that 

will result from full compliance with the Rule, and identified significant quantified and 

unquantified benefits attributable to the control of hazardous air pollutants, including 

benefits associated with hazardous air pollutant emission reductions, as well as those 

from concomitant reductions of other air pollutants. See EPA Motion 13-17; EPA 

Response 9-13. Vacatur would diminish emission reductions that already have been 

achieved since the Rule's April 2015 compliance deadline, and would delay further 

reductions by sources that obtained extensions to April 2016. Additionally, EPA has 

described complications of vacatur for states that have relied on the Rule for 

implementation of other programs, and regulatory uncertainty for plants that have not 

yet installed controls but are currently under contract to do so and will be required to 

complete installation if EPA ultimately reaffirms the Rule on remand. See EPA 

Motion 17, 20 n.8; EPA Response 13-15. 

In response, neither Joint Petitioners nor any other industry petitioner has 

identified any significant burden of maintaining the status quo while EPA takes action 

over the next several months. (l\1ost industry petitioners did not even file a motion 

seeking vacatur.) Instead, Joint Petitioners and U ARG attack what they anticipate will 

be the substance of EPA's consideration of cost in determining whether to alter its 

finding that it is appropriate to regulate hazardous air pollutant emissions from power 

plants. See Joint Petitioners' Response 6-8; UARG Response 4-5. 
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EPA has not taken final action relying on any particular consideration of cost 

to determine whether to affirm the finding-EPA has not yet even issued a proposed 

finding. And in Michigan, the Supreme Court refused to limit EPA's discretion as to 

how to consider costs on remand. See Michigan v. EPA, 135 S. Ct. 2699,2711 Oune 

29, 2015). Joint Petitioners and UARG will have the opportunity to comment on 

EPA's proposed approach and challenge its final determination if EPA concludes that 

regulation of power plants remains appropriate after considering cost. Joint 

Petitioners' and UARG's arguments are not ripe for review at this time, nor are they 

relevant to the Court's inquiry under the second Allied-Signal factor. Regardless of the 

type of cost consideration EPA undertakes for the "appropriate and necessary" 

finding, the Rule in effect today obtains significant quantifiable and unquantifiable 

benefits directly related to the reduction of hazardous air pollutants and quantifiable 

benefits from the concomitant reductions of other air pollutants that occur when 

hazardous air pollutants are controlled. Thus, vacatur would have significant 

"disruptive consequences" for public health and the environment by reducing and 

delaying those benefits. See EPA Motion 13-17; EPA Response 9-13. 

Moreover, Joint Petitioners' criticism of EPA's arguments with respect to state 

reliance on the Rule for implementation of other programs is without merit. First, 

North Carolina's demonstration of attainment of the 2008 8-Hour Ozone National 

Ambient Air Quality Standard may have been based on ozone levels in 2012 to 2014, 

but its maintenance demonstration for the Standard (required for redesignation) 
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specifically incorporated the Rule's projected reductions into its future emissions 

inventories, demonstrating maintenance of the Standard ten years into the future. See 

McCabe Decl., Att. I (discussing future emissions estimates); Joint Response, Ex. 1 at 

iv (stating that "federal actions [including the Rule] have resulted in lower emissions 

through the eastern portion of the country") and v (stating that "the maintenance 

demonstration shows that future emission inventories are expected to be lower than 

the attainment year inventory through the implementation of various federal and state 

control measures"). 

With respect to state reliance on the Rule for the 2010 1-Hour SOz Primary 

National Ambient Air Quality Standard, states were specifically encouraged to rely on 

SOz reductions resulting from compliance with the Rule in developing their 

attainment and maintenance plans for the Standard. See) e.g.) 80 Fed. Reg. 51,051, 

51,077-78 (Aug. 21, 2015). When promulgating the SOz Standard in 2010, EPA said 

that national rules were expected to lead to SOz reductions that would help achieve 

compliance with the Standard. See 75 Fed. Reg. 35,520, 35,553 Oune 22, 2010). Most 

states have not yet submitted implementation plans for the Standard, and therefore 

their reliance on SOz reductions from the Rule for creation of those plans is ongoing. 

Finally, with respect to state reliance on the Rule for purposes of setting 

mercury budgets for waterbodies, the 2007 Northeast States Regional Mercury TMDL 

document cited by EPA specifically anticipates regulation of mercury-emitting sources 

under CAA section 7412(d) in order for states to meet the budget. See) e.g., McCabe 
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Decl., Att. J at xii. 3 For northeast states that are suffering the public health and 

environmental consequences of mercury emissions, this Rule is the national program 

required to achieve the mercury budget set in 2007. See Comments on Proposed Rule 

from the Northeast States for Coordinated Air Use Management, Att. K at 4. 4 Thus, 

vacatur of the Rule would in fact have significant consequences for public health and 

the environment beyond those directly related to the Rule. 

In summary, both Allied-Signal factors weigh heavily in favor of remand without 

vacatur. EPA has committed to act quickly to address the Rule's limited deficiency 

and has made a reasonable prediction based on cost information already in the record 

that it will likely reaffirm the "appropriate and necessary" finding on remand. 

Moreover, no petitioner has demonstrated any significant harm to industry of 

maintaining the status quo, while EPA and Respondent-Intervenors have pointed to 

3 Attachment J states, "To meet out-of-region goals, Northeast states recommend 
EPA implement plant-specific MACT limits for mercury under Section 112(d) of the 
Clean Air Act to control power plant emissions by 90 percent by cost-effective and 
available technologies. The Northeast region's ability to achieve the calculated TMDL 
allocations is dependent on the adoption and effective implementation of national and 
international programs to achieve necessary reductions in mercury emissions." 

4 Attachment K states, "[T]ransported mercury emissions from out-of-region coal
fired [power plants] are a major contributor to mercury deposition in the Northeast. 
Based on an EPA-sponsored modeling analysis, [Northeast states] concluded that 
much of the mercury entering the Northeast's aquatic ecosystems is deposited from 
the air, and a significant portion of this mercury comes from emission sources outside 
the [Northeast] region .... In order for the Northeast states to achieve their mercury 
TMDL targets, mercury deposited from the air may need to be reduced in the range 
of 87 to 98 percent." 
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numerous disruptive consequences of vacatur. Accordingly, the Court should remand 

the Rule without vacatur. 

II. THE REQUESTS FOR OTHER RELIEF ARE UNWARRANTED. 

Tri-State continues to press its request for a stay of the Rule as it applies to 

Nucla Station, stating that none of the motions to govern argue that such a stay would 

cause harm. See Tri-State Response 4. EPA already responded to that contention in 

response to Tri-State's two prior emergency motions. See DN 1567031 ("EPA Opp. 

to First Emergency Motion") 15-16; DN 1570353 ("EPA Opp. to Second Emergency 

Motion") 18-20. Emissions of hydrochloric acid from Nucla Station beyond its 

current April 2016 deadline will in fact cause harm. See id. EPA has a process in place 

for balancing those harms against the reliability concerns that Tri-State has identified. 

That process is ongoing and unless and until Tri-State's relief is denied, this Court 

should not entertain Tri-State's third request for relief. See D.C. Circuit Rule 18(a)(1); 

EPA Opp. to First Emergency Motion 9-1 0; EPA Opp. to Second Emergency 

Motion 9-13. Just as the Court already denied Tri-State's second request for 

emergency relief "without prejudice to Tri-State filing a motion should administrative 

relief be denied," DN 1570784, the Court should again deny Tri-State's premature 

motion for alternative relief here. 

Finally, in response to EPA's motion, UARG requests that the Court "declare 

that EPA must undertake§ 307(d) notice-and-comment rulemakingon remand .... " 
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UARG Response 7. 5 UARG contends that such a declaration is necessary to ensure 

that EPA "explores every aspect of EPA's § 112 authority to regulate [power plants] 

under 112(n)(1)(A) .... " Id. However, "[o]nly in extraordinary circumstances do 

[courts] issue detailed remedial orders." N.C. Fisheries Ass'n v. Gutierre::v 550 F.3d 16, 

20 (D.C. Cir. 2008); see also PPG Indus. v. U.S.) 52 F.3d 363, 365 (D.C. Cir. 1995) 

("under settled principles of administrative law," the court's inquiry ends after it has 

identified an error of law). No extraordinary circumstances are present here. As 

already described, UARG will have an opportunity to comment on EPA's proposed 

action-including procedure, scope, and substance-and then to challenge the final 

action at the appropriate time. Thus, no declaration mandating a specific type of 

rulemaking is necessary to protect UARG's interests, nor is it an appropriate use of 

the Court's remedial discretion. Accordingly, Tri-State's third request for a stay and 

UARG's request for a specific remand instruction should be denied. 

CONCLUSION 

For the foregoing reasons, and for the reasons stated in EPA's Motion and 

Response, remand without vacatur is warranted No other alternative relief should be 

granted. 

5 UARG could have, but did not, request this relief in a motion to govern future 
proceedings. Nor did UARG properly file a motion for affirmative relief under Fed. 
R. App. P. 27(a)(3)(B) and Circuit Rule 27(c). For these reasons, UARG's request 
should be denied out of hand. 
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DATED: November 4, 2015 

OF COUNSEL 
SONJA RODMAN 
KAYTRUE TING 
U.S. Environmental Protection 

Agency 
1200 Pennsylvania Ave., N.W. 
Washington, DC 20460 

Respectfully submitted, 

JOHN C. CRUDEN 
Assistant Attorney General 
Environment and Natural Resources Division 

Is/ Stephanie[. Talbert 
ERIC G. HOSTETLER 
STEPHANIE]. TALBERT 
United States Department of Justice 
Environment and Natural Resources Division 
Environmental Defense Section 
999 18th Street 
South Terrace, Suite 3 70 
Denver, CO 80202 
303-844-7231 
E-mail: stephanie. talbert@usdoj .gov 

Counsel for Respondents 
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CERTIFICATE OF SERVICE 

I hereby certify that I served a copy of EPA'S REPLY IN SUPPORT OF ITS 
MOTION TO GOVERN FUTURE PROCEEDINGS via Notice of Docket 
Activity by the Court's CM/ECF system, on November 4, 2015, on all counsel of 
record. 

DATED: November 4, 2015 JOHN C. CRUDEN 
Assistant Attorney General 
Environment and Natural Resources Division 

/s I Stephanie [. Talbert 
ERIC G. HOSTETLER 
STEPHANIE]. TALBERT 
United States Department of Justice 
Environment and Natural Resources Division 
Environmental Defense Section 
999 18th Street 
South Terrace, Suite 3 70 
Denver, CO 80202 
303-844-7231 
E-mail: stephanie. talbert@usdoj .gov 

Counsel for Respondents 
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To: 
From: 
Sent: 
Subject: 

Hi Joe, 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Drinkard, Andrea 
Wed 11/4/2015 7:07:18 PM 
FOR REVIEW: 11 09 2015- GM NARUC Remarks.docx 

I took a look at these earlier today and made some edits that have been incorporated. If you have time to 
take a look and have edits, please send them my way tonight. Becky needs to get this in Gina's folder 
before she's wheels up from Dubai at 9AM tomorrow morning. 

Thanks and hope you had a "fun" day. 

-AD-
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To: 
From: 
Sent: 
Subject: 

I 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Stewart, Lori 
Thur 10/29/2015 11 :06:44 PM 
RE: OG_Path_Forward 10 29 2015 jg.pptx 

one 

From: Goffman, Joseph 
Sent: Thursday, October 29, 2015 6:56PM 
To: Stewart, Lori <Stewart.Lori@epa.gov> 
Subject: OG_Path_Forward 10 29 2015 jg.pptx 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Stewart, Lori 
Thur 10/29/2015 10:58:33 PM 
RE: OG_Path_Forward 10 29 2015 jg.pptx 

From: Goffman, Joseph 
Sent: Thursday, October 29, 2015 6:56PM 
To: Stewart, Lori <Stewart.Lori@epa.gov> 
Subject: OG_Path_Forward 10 29 2015 jg.pptx 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Gunning, Paui[Gunning.Paul@epa.gov]; Franklin, 
Pamela[Franklin.Pamela@epa.gov] 
From: Cozzie, David 
Sent: Thur 10/29/2015 4:12:25 PM 
Subject: Updated Briefing package 

Joe, 

Attached is the update slide deck and consolidated table showing what we are covering. 

Let me know if there are any additional changes you would like made. 

David 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; 
Sasser, Erika[Sasser.Erika@epa.gov]; Stone, Susan[Stone.Susan@epa.gov]; Jenkins, 
Scott[Jenkins.Scott@epa.gov]; Brown, James[Brown.James@epa.gov]; Wesson, 
Karen [Wesson. Karen@epa .gov] 
From: Silverman, Steven 
Sent: Wed 10/28/2015 5:46:59 PM 
Subject: FW: Ozone NAAQS - Greenwire reports that five states have filed a petition for review 

revtew, 

From: Heminger, Justin (ENRD) [ mailto:Justin.Heminger@usdoj .gov] 
Sent: Wednesday, October 28,2015 1:31PM 

Energy 

To: Orlin, David <Orlin.David@epa.gov>; Silverman, Steven <silverman.steven@epa.gov> 
Cc: Lipshultz, Jon (ENRD) <Jon.Lipshultz@usdoj.gov>; Bhat, Simi (ENRD) 
<Simi.Bhat@usdoj.gov>; Vaden, Christopher (ENRD) <Christopher.Vaden@usdoj.gov> 
Subject: Ozone NAAQS - Greenwire reports that five states have filed a petition for review 

Greenwire reports that five states, Arizona, Arkansas, North Dakota, Oklahoma, and New 
Mexico, filed a petition for review yesterday. 

Justin 

AIR POLLUTION: 

5 states challenge EPA ozone rule 

Published: Wednesday, October 28, 2015 

Five states launched a lawsuit yesterday against U.S. EPA's new national ambient air quality standard for 
ozone. 

Led by Arizona Attorney General Mark Brnovich, the states of Arkansas, North Dakota and Oklahoma, 
along with the New Mexico Environmental Department, filed a petition for review of the standard in the 
U.S. Court of Appeals for the District of Columbia. 

States are likely to question both EPA's scientific analysis and the feasibility of meeting the standard in 
later court filings. 
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"The new rule completely ignores Congress' intent that the EPA set ozone levels for the states that are 
actually attainable," Brnovich said in a statement. "Furthermore, the EPA failed to conduct the appropriate 
independent scientific review and research necessary before publishing this rule." 

The lawsuit is the second legal challenge to EPA's ozone standard. Earlier this week, coal giant Murray 
Energy Corp. petitioned the D.C. Circuit for review of the new limit Oct. 26). 

On Oct. 1, EPA unveiled the new ozone standard of 70 parts per billion, the upper end of a proposed 
range but lower than the 2008 standard of 75 ppb set by the George W. Bush administration. 

Ground-level ozone is a component of smog. Ozone forms when nitrogen oxides and volatile organic 
compounds react in sunlight. EPA said that it determined after a review of more than 1 ,000 studies that 
the 75 ppb limit was no longer adequate to protect the public against adverse health effects associated 
with ozone pollution. 

States will be required to develop and put in place Clean Air Act plans to lower ozone levels in areas 
found to be out of compliance with the 70 ppb standard. 

EPA's publication of the standard on Monday started the clock on a 60-day deadline for parties to 
challenge the rule. 

While the court filing yesterday doesn't lay out any arguments, the states are likely to contend that the 
final standard is arbitrary and capricious under law and that the scientific evidence does not support a 
tighter limit. Under the Clean Air Act, the new standard must be set at a limit that is requisite to protect 
public health with an adequate margin of safety. 

The attorneys general of several states-- including Arkansas, North Dakota and Oklahoma-- argued 
earlier this year in a letter to EPA that there are no human clinical studies that demonstrate significant 
public health effects below 72 ppb of ozone. 

The attorneys general also said in their letter that the standards are not achievable because of high 
background concentrations of ozone resulting from ozone falling from the upper atmosphere, overseas 
pollution and wildfires. 

The Arizona Department of Environmental Quality has separately raised concerns about the ability of 
rural areas with few industrial sources of pollution to meet the standard. 

"Implementation of this new, lower standard will be difficult in Arizona," ADEQ Air Quality Division Director 
Eric Massey said in a statement. 

EPA has defended its choice. In the final rule, the agency said it identified 72 ppb as a harmful exposure 
to ozone and that limiting ground-level concentrations of the pollutant to 70 ppb would provide the public 
with the margin of safety required by the Clean Air Act. 

The agency is also aiming to update its tools to address background levels of ozone, though EPA officials 
have said that concerns about background are overblown. EPA says that the majority of the nation will 
achieve the 70 ppb limit by 2025 thanks to other air regulations that are already in place. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Jordan, Deborah[Jordan.Deborah@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Stewart, 
Lori[Stewart.Lori@epa.gov] 
Cc: Jones, Enesta[Jones.Enesta@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; 
Noonan, Jenny[Noonan.Jenny@epa.gov]; Wilson, Erika[Wilson.Erika@epa.gov] 
From: Millett, John 
Sent: Wed 10/28/2015 5:36:35 PM 
Subject: E&E: McCabe savors role as evangelist for agency's carbon rules 

Hi All -- From last week's interview w/ Rod Kuckro. Turned out great! Thanks for 
setting it up, Enesta! 

EPA: 

McCabe savors role as evangelist for agency's carbon rules 

EnergyWire: Wednesday, October 28, 2015 

These days, Janet McCabe's workweek pretty much revolves around conversations with other regulators 
and industry about U.S. EPA's Clean Power Plan. 

Lots of them and all over the country. 

The acting assistant administrator of EPA's Office of Air and Radiation, McCabe, along with her senior 
counsel Joe Goffman, is the public face of the agency as it tries to garner support for its controversial, all
encompassing effort to cut back on carbon dioxide emission from the nation's fleet of coal-fired power 
plants by 32 percent below 2005 levels by 2030. 

A Harvard University-educated attorney and former Indiana environmental regulator, McCabe projects a 
serene confidence in the rightness of her agency's proposed rule and its foundation in the Clean Air Act. 

"People are taking this seriously, which they should, and I'm not the least bit surprised that they are. They 
appreciate, like we do, all of the reasons why these rules are important" to combat climate change and 
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some "very grim possibilities if we don't do something about it," McCabe said in an interview days before 
the agency's rule was published in the Federal Register. 

"There are huge air quality concerns that could be addressed as co-benefits of this rule. But there are 
also implications to the way energy is produced-- I think very, very positive ones for an industry that is in 
transition," she said. 

The air quality "co-benefits" of the Clean Power Plan center on the "opportunity" to bring a menu of air 
rules to the table and "do one big planning exercise, and have it all coordinated," McCabe said. 

In addition to the CPP, McCabe mentioned sulfur dioxide rules, ozone standards, regional haze rules, and 
the Mercury and Air Taxies Standards that states and utilities are facing. "There are some efficiencies of 
scale. We need to help the states as much as we can with technical support, so that they shouldn't have 
to invent things that we can do for everybody, things like a trading platform," she said. 

"We're talking with states a lot and many, many other stakeholders," McCabe said. 

Listening tour 

"We started right out of the gate with having opportunities for states to get on the phone with us," she 
said. 

For example, McCabe and her staff have hosted six conference calls on technical aspects of the rule 
"where they tee up the questions on different topics. Each [call] is a discrete topic. The states identify the 
topics, and we just go around until they run out of questions on that particular topic," she said. 

U.S. EPA acting Assistant Administrator Janet McCabe. 

"We've made it clear through our regional offices that any state that wants to have a call with us, we'll set 
it up. When [former Democratic Colorado] Gov. [Bill] Ritter has a meeting with the [Center for the New 
Energy Economy] and wants us to come, we send people. And it's not always Joe and me. It's often our 
technical experts on this or that issue," she said. 

Still, McCabe is living a peripatetic life. "We were on the road a lot when the proposal went out, and then 
we backed off as we were finalizing the rule. And now we and others from [the Office of Air and Radiation] 
are on the road talking to people because it would be helpful for us to go." 
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McCabe also pointed to all the "convening that's going on" in the way of meetings sponsored by such 
groups as Duke University's Nicholas Institute for Environmental Policy Solutions "that are helping to 
bring people together." 

"I'm very encouraged by the conversations I've been having with the states. And even some of the states 
that feel particularly challenged by this," she said. 

McCabe singled out EPA's responsiveness to electric utilities in particular. "They've made some very 
clear points to us about what was important to them, if they needed more time, if they needed more 
flexibility, you know, they needed a series of things to make sure that they could plan. We know that 
they're thinking long term, and we think that the final rule was really responsive to those issues that they 
put on the table. To the extent that they're comfortable moving forward with it, and can work with their 
states to find good ways to do it. That's great," she said. 

Advertisement 

Cost concerns 

McCabe says critics who predict large electric rate increases stemming from compliance efforts need to 
look at the effects of previous EPA rulemakings "where you're looking into the future and trying to figure 
out what might happen." 

"There are all kinds of variable that none of us can figure right now. We did our best in our regulatory 
impact analysis to try to look forward using appropriate tools, and we came up with a good result, which is 
that over time because of energy efficiency, bills will go down. And we think that there is a lot of stuff built 
into this long-term trajectory that will allow people to take stock all along the way. And if things are going 
sour, you figure out a different way to do it," she said. 

One way to prevent cost issues is the regional approach to compliance, an approach EPA touts as less 
expensive and has been discussing with the nation's regional transmission organizations that operate the 
grid and dispatch power plants, she said. 

But McCabe stressed that states are in the driver's seat with their ability to develop "trading-ready" plans 
to ease compliance. 

"The states are talking to one another, so I think that those relationships are finding themselves, and I 
think we can be helpful by making sure that people understand, yes, you know, you can do it that way; 
you can do this way. It all works," she said. 

"I think everybody can get there. That's what our analysis showed. When you look across regions, and 
you open things up that everybody can collectively get to where they need to be, and you can do it in a 
way that's sensitive to these concerns along the way. [States] have lots of time. Nobody needs to do 
anything until 2022 at the start," McCabe said. 

When her workweek winds down, McCabe returns to her home in Indianapolis, where she has lived since 
1993 and from where she commutes to Washington, D.C., every week. 

"My mind is on [the Clean Power Plan] a lot. So I go home every weekend, get a little bit of separation. I 
do work at home. But at least I'm at home, you know, with the dog and the spouse," McCabe said. 

"I do think it would be nice to fast-forward to 2030 and see where we are." 
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To: 
From: 
Sent: 
Subject: 

Hi Joe, 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Drinkard, Andrea 
Tue 10/27/2015 9:12:49 PM 
Re: the Bruce event in Wyoming 

I talked to Jenny again about this event and she said that Steve is not comfortable with Bruce 
doing the event. They had hoped that Region 8, someone like Callie, could cover since you aren't 
able and the topics span ozone, CPP and methane. OAQPS has already asked the region to attend 
in Bruce's place, but they said no. OAQPS was hoping that you'd be able to talk to Callie to see if 
she would be able to do the event. Travel would be tough for her, too. But they thought the ask 
coming from you would carry more weight. What do you think? 

The attachments include the agenda and the suggested questions for the session. 

Please let me know if you need additional info and apologies to add this to your plate. 

Andrea Drinkard 
(0) 202.564.1601 
(c) i-·F'-ei-5-C>ilai·F'-i-ivacy-·: 

1--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Begin forwarded message: 

From: "Davis, Alison" 
Date: October 27, 2015 at 3:08:41 PM EDT 
To: "Drinkard, Andrea" 
Cc: "Noonan, Jenny" 
Subject: per your 

We got the questions over the weekend. 

Also note: 

Will be webcast, open to public and press 
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Alison Davis 

Senior Advisor for Public Affairs 

US EPA, Office of Air Quality Planning & Standards 

Research Triangle Park, NC 27711 

Desk: 919-541-7587 
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U of Wyoming Energy Conference- Air Quality Panel Questions 

General Questions 

1. How do you see air quality today versus, say 1990 when the significant CAA amendments were 

adopted, and what do you see as the major air quality challenges over the next 20 years? 

2. EPA (and other federal agencies) have had some recent setbacks on major rulemakings, 
including Judge Erickson's recent injunction for the Clean Water Rule (followed by the Sixth 

Circuit) and Judge Skavdahl's preliminary injunction on the BLM's new hydraulic fracturing 

regulations. Prior to this, the D.C. Circuit had issued a string of favorable (or arguably favorable) 

decisions supporting EPA rulemakings, including in the UARG case. What do you make of the 

current regulatory and litigation environment, and how do you see these decisions impacting 
likely litigation over Quad Oa or the Clean Power Plan? 

Ozone Questions 

3. The Western U.S. has a uniquely high background level of ozone for a variety of reasons. Can 
you talk about the challenges this presents in meeting an ever tightening ozone standard and 

some of the consequences to further development from tightening ozone standards? 

4. What are the major drivers of high ozone levels, and does it depend where you are (i.e., the 

Front Range vs. the Uinta Basin vs. the Upper Green River Basin)? What role does transportation 

and the growth in population along the Front Range play in that ozone debate and do you think 
the problem can ultimately be solved? 

Clean Power Plan Questions 

5. Where do you see the legal or technical vulnerabilities and strong points with the final Clean 

Power Plan outlined by EPA? 

6. A common refrain is that EPA has regulated "outside the fenceline" via this rule- that is, 

implemented regulations that control or seek to encourage the control of emissions that occur 
"outside" what would traditionally be considered the facility or emission source. Do you think 

this is an accurate portrayal of the rule and why/why not? 

7. The Western/Rocky Mountain states are predominantly energy-producing areas. Wyoming is 

the number one coal producing state in the country and five of the top ten states facing the 

greatest C02 reductions under the CPP are in the West. Thus, the CPP poses some unique 

challenges in and for this region. Can you describe those challenges and also describe or discuss 

ways you see in solving those challenges? 

Oil and Gas/Quad 0 and Oa questions 

13945694.1 
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8. Talk about the state of air emission control within the oil and gas industry- what is happening 

on a voluntary basis, what is the regulatory environment like, and what else, if anything, is 

needed? Can you also talk about whether you think air emissions from the industry are 

presenting public health threats and how/why/why not? 

9. Can you generally describe the nature of the air quality benefits to be obtained by the recent 

New Source Performance Standards for the upstream oil and gas industry (Quad Oa), and a 
second related question is whether you think the original 2012 Quad 0 regulations have had 

enough time to generate and demonstrate air quality benefits, and if so, what is the nature of 

those benefits? 

10. How do you either make the case or oppose the case for methane/greenhouse gas regulations 

being placed on the oil and gas industry in the broader context of climate change and the global 
nature of GHG emissions? 

11. Can you talk a little about the 11Sociallicense to operate" and how that has played out in the 

West generally, in Colorado particularly, and what you think the industry needs to do going 

forward in this respect? 

12. Can you give your perspective on the proposed source determination rule (11aggregation") and 

what the consequences of that rule are (both pro and con)? 

2 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Page, Steve[Page.Steve@epa.gov] 
From: Niebling, William 
Sent: Fri 10/23/2015 5:27:42 PM 
Subject: RE: EPA ozone rule set for Monday publication 

at our 2pm 

From: McCabe, Janet 
Sent: Friday, October 23, 2015 1 :25 PM 
To: Niebling, William <Niebling.William@epa.gov>; Goffman, Joseph 
<Goffman.Joseph@epa.gov>; Page, Steve <Page.Steve@epa.gov> 
Subject: Fw: EPA ozone rule set for Monday publication 

We could have two CRAs going at the same time. 

William--does it make sense to sit down wiht Laura and Nicole to talk about these 
upcoming Hill activities so that our staff understand what is likely to happen, what we'll 
be called upon to do as part of this process, and see if folks have questions about it all? 

From: POLITICO Pro Energy Whiteboard 
Sent: Friday, October 23, 2015 10:06 AM 
To: McCabe, Janet 
Subject: EPA ozone rule set for Monday publication 

By Darius Dixon 

10/23/2015 10:03 AM EDT 

The EPA's hotly debated rule for ratcheting down smog-causing ozone will be published 
in Monday's Federal Register, according to a out today. 

The new standard of 70 parts per billion is stricter than 75 ppb standard the George W. 
Bush administration set in 2008, but it's far laxer than the 60 ppb standard 
environmental and public health groups consider necessary to lessen illnesses like 
childhood asthma. 
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Senate Environment and Public Works Chairman Jim lnhofe has said that he plans to 
push for a vote to block the rule under the Congressional Review Act, a rarely used law 
that allows a simple majority to reject major regulations. But that effort would still face 
President Barack Obama's veto. 

To view online: 

You received this POLITICO Pro content because your customized settings 
include: Energy: Receive All. To change your alert settings, please go to 

This email was sent to !!!Q~2§U.illl!;mQmtflil.QY by: POLITICO, LLC 1000 Wilson Blvd. 
Arlington, VA, 22209, USA 
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To: Niebling, William[Niebling.William@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Page, Steve[Page.Steve@epa.gov] 
From: McCabe, Janet 
Sent: Fri 10/23/2015 5:25:17 PM 
Subject: Fw: EPA ozone rule set for Monday publication 

We could have two CRAs going at the same time. 

William--does it make sense to sit down wiht Laura and Nicole to talk about these 
upcoming Hill activities so that our staff understand what is likely to happen, what we'll 
be called upon to do as part of this process, and see if folks have questions about it all? 

From: POLITICO Pro Energy Whiteboard <politicoemail@politicopro.com> 
Sent: Friday, October 23, 2015 10:06 AM 
To: McCabe, Janet 

Subject: EPA ozone rule set for Monday publication 

By Darius Dixon 

10/23/2015 10:03 AM EDT 

The EPA's hotly debated rule for ratcheting down smog-causing ozone will be published 
in Monday's Federal Register, according to a out today. 

The new standard of 70 parts per billion is stricter than 75 ppb standard the George W. 
Bush administration set in 2008, but it's far laxer than the 60 ppb standard 
environmental and public health groups consider necessary to lessen illnesses like 
childhood asthma. 

Senate Environment and Public Works Chairman Jim lnhofe has said that he plans to 
push for a vote to block the rule under the Congressional Review Act, a rarely used law 
that allows a simple majority to reject major regulations. But that effort would still face 
President Barack Obama's veto. 

To view online: 

You received this POLITICO Pro content because your customized settings 
include: Energy: Receive All. To change your alert settings, please go to 

This email was sent to mccabe.janet@epa.gov by: POLITICO, LLC 1000 Wilson Blvd. 
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Arlington, VA, 22209, USA 
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From: Atkinson, Emily ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· !"-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
Location: WJC-N 5400 + i Conference Code !; Participant Code: i Conference Code ! 
Importance: Normal L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·" '-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Subject: Meet with NEDA/CAP (Confirmed) 
Start Date/Time: Tue 10/27/2015 7:15:00 PM 
End Date/Time: Tue 10/27/2015 8:00:00 PM 

Re: ozone (offset) implementation ideas and also about the CPP from a manufacturing 
perspective (e.g., who owns the ERCs, what happens if there are additional NSPS on an industry 
sector) 
To: McCabe, Janet; Jordan, Debbie; Goffman, Joe; Harvey, Reid; Culligan, Kevin; Carbon 
Pollution Input Calendar 
Outside Attendees (in person): 

• Jen Kreusch, Eli Lilly & Co. 
• Barbara Bankoff for Eli Lilly & Co. 
• Jennifer Cogswell, Koch Minerals 
• Rob Kaufmann or Steve Lomax, Koch Public Sectors 
• Edward Ferguson, Boeing Corp. 
• Dana Wood, BP America 
• Anu Kunapuli, Merck & Co. 
• Leslie Ritts, NEDA/CAP 

Outside Attendees (by phone) 
• Matt Iwicki, Boeing Legal Seattle 
• Maxine Dewbury, Procter & Gamble 
• AI Collins, Occidental Petroleum 
• Possible Todd Rallison, Intel 
• Robert Hermanson, BP 
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To: Leslie Ritts[lsritts@rittslawgroup.com]; babankoff@gmail.com[babankoff@gmail.com] 
From: Atkinson, Emily 
Sent: Wed 10/14/2015 7:41 :54 PM 
Subject: Confirmed 10/27 at 3:15pm: Is it possible that you are available on Oct. 28 to meet with NEDA 
between 1 0-3? 

Hi Leslie, 

You are confirmed for a 45 minute meeting on Tuesday, October 27 at 3:15pm Janet McCabe. 

Directions and procedures to 1200 Pennsylvania Avenue NW: 

Metro: If you come by Metro get off at the Federal Triangle metro stop. Exit the metro station 
and go up two sets of escalators to the surface level and tum right. You will see a short staircase 
and wheelchair ramp leading to a set of glass doors with the EPA logo - that is the William 
Jefferson Clinton Federal Building, North Entrance. 

Taxi: Direct the taxi to drop you off on 12th Street NW, between Constitution and Pennsylvania 
Avenues, at the elevator for the Federal Triangle metro stop- this is almost exactly halfway 
between the two avenues on 12th Street NW. Facing the building with the EPA logo and 
American flags, walk toward the building and take the glass door on your right hand side with 
the escalators going down to the metro on your left- that is the North Lobby of the William 
Jefferson Clinton building. 

Security Procedures: A government issued photo id is required to enter the building and it is 
suggested you arrive 15 minutes early in order to be cleared and arrive at the meeting room on 
time. Upon entering the lobby, the meeting attendees will be asked to pass through security and 
provide a photo ID for entrance. Let the guards know that you were instructed to call202-564-
7404 for a security escort. 

Please send me a list of participants in advance of the meeting and feel free to contact me should 
you need any additional information. 

Emily 

Emily Atkinson 
Staff Assistant 

Immediate Office of the Acting Assistant Administrator 
Office of Air and Radiation, USEP A 
Room 5406B, 1200 Pennsylvania Avenue NW 
Washington, DC 20460 
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Voice: 202-564-1850 
Email: atkinson.emily@epa.gov 

From: Leslie Ritts [mailto:lsritts@gmail.com] On Behalf Of Leslie Ritts 
Sent: Wednesday, October 14, 2015 1:27PM 
To: Atkinson, Emily; babankoff@gmail.com 
Subject: RE: Is it possible that you are available on Oct. 28 to meet with NEDA between 1 0-3? 

Emily- that AWESOME! 

Leslie Sue Ritts 

Ritts Law Group, PLLC 

620 Fort Williams Parkway 

Alexandria, VA 22304 

(703) 823-2292 (office) 

(571) 970-3721 (fax) 

(703) 966-3862 (cell) 

PRIVILEGE AND CONFIDENTIALITY NOTICE 
This message is intended only for the use of the individual or entity to which it is addressed and may 
contain information that is privileged, confidential and exempt from disclosure under applicable law as 
attorney client and work-product confidential or otherwise confidential communications. If the reader of 
this message is not the intended recipient, you are hereby notified that any dissemination, distribution, or 
copying of this communication or other use of a transmission received in error is strictly prohibited. If you 
have received this transmission in error, immediately notify us at the above telephone number. 
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Hi Barbara and Leslie, 

It looks like we could fit this in as a 45 minute meeting here at EPA on Tuesday, October 27 at 
3:15pm. Let me know if this could work on your end. 

Thanks. 

Emily 

Emily Atkinson 
Staff Assistant 

Immediate Office of the Acting Assistant Administrator 
Office of Air and Radiation, USEP A 
Room 5406B, 1200 Pennsylvania Avenue NW 
Washington, DC 20460 
Voice: 202-564-1850 
Email: 

======~==~====~ 

From: barbara bank off 
·~==========~~==~~· 

Sent: Monday, October 12, 2015 10:09 AM 
To: Leslie Ritts 
Cc: McCabe, Janet; Atkinson, Emily 
Subject: Re: Is it possible that you are available on Oct. 28 to meet with NEDA between 10-
3? 

Oops. I believe the meeting at NEDA is on Tuesday the 27th. 
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Also, I emailed with Janet. Wish we had seen each other face to face, but not this time! 
Soon, I hope. 

Barb 

On Mon, Oct 12, 2015 at 10:00 AM, Leslie Ritts wrote: 

Dear Janet-

I didn't have the heart to bother you on Thursday pm when we were in the cab line at 
DCA, but is it possible you are available on October 28th to meet with NED A/CAP at 
Lilly's offices (a block up the street from EPA on 12th and E)? We can as easily come 
to EPA if it makes the meeting doable. 

Barb Bankoff said she saw you on Friday and I should check with you and Emily. I 
may have dropped the ball on this because I had called Andrea and had not heard 
back. 

(I also have not submitted a meeting form request WHICH I WOULD GLADLY DO 
if it is possible to sneak the appointment in.) 

We would like to talk with you on some ozone (offset) implementation ideas and also 
about the CPP from a manufacturing perspective (e.g., who owns the ERCs, what 
happens if there are additional NSPS on an industry sector). 

Let me know .. 

Thanks and hope you were able to get home for a gorgeous fall weekend, 

<imageOO 1. png> 

Leslie Sue Ritts 
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Ritts Law Group, PLLC 

620 Fort Williams Parkway 

Alexandria, VA 22304 

PRIVILEGE AND CONFIDENTIALITY NOTICE 
This message is intended only for the use of the individual or entity to which it is addressed 
and may contain information that is privileged, confidential and exempt from disclosure under 
applicable law as attorney client and work-product confidential or otherwise confidential 
communications. If the reader of this message is not the intended recipient, you are hereby 
notified that any dissemination, distribution, or copying of this communication or other use of a 
transmission received in error is strictly prohibited. If you have received this transmission in 
error, immediately notify us at the above telephone number. 
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To: 
Cc: 
From: 
Sent: 

Atkinson, Emily[Atkinson.Emily@epa.gov] 
Dennis, Allison[Dennis.AIIison@epa.gov] 
McCabe, Janet 
Tue 10/13/2015 11 :02:37 PM 

Subject: Re: Is it possible that you are available on Oct. 28 to meet with NEDA between 1 0-3? 

Sure that'll work 

Sent from my iPhone 

On Oct 13, 2015, at 3:49PM, Atkinson, Emily wrote: 

So it looks like we could fit this in as a 45 minute meeting here at EPA on Tuesday, 
October 27 right at 3pm. It would mean you would delegate a Tom Burke "Briefing on First 
Draft ISA for Sulfur Oxides" meeting. Would this be ok? 

From: barbara bank off •'-""'====~=~==~'-'• 
Sent: Monday, October 12, 2015 10:09 AM 
To: Leslie Ritts 
Cc: McCabe, Janet; Atkinson, Emily 
Subject: Re: Is it possible that you are available on Oct. 28 to meet with NEDA between 10-
3? 

Oops. I believe the meeting at NEDA is on Tuesday the 27th. 

Also, I emailed with Janet. Wish we had seen each other face to face, but not this time! 
Soon, I hope. 

Barb 

On Mon, Oct 12, 2015 at 10:00 AM, Leslie Ritts wrote: 

Dear Janet-

I didn't have the heart to bother you on Thursday pm when we were in the cab line at 
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DCA, but is it possible you are available on October 28th to meet with NED A/CAP at 
Lilly's offices (a block up the street from EPA on 12th and E)? We can as easily come 
to EPA if it makes the meeting doable. 

Barb Bankoff said she saw you on Friday and I should check with you and Emily. I 
may have dropped the ball on this because I had called Andrea and had not heard 
back. 

(I also have not submitted a meeting form request WHICH I WOULD GLADLY DO 
if it is possible to sneak the appointment in.) 

We would like to talk with you on some ozone (offset) implementation ideas and also 
about the CPP from a manufacturing perspective (e.g., who owns the ERCs, what 
happens if there are additional NSPS on an industry sector). 

Let me know .. 

Thanks and hope you were able to get home for a gorgeous fall weekend, 

<imageOO 1. png> 

Leslie Sue Ritts 

Ritts Law Group, PLLC 

620 Fort Williams Parkway 

Alexandria, VA 22304 
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PRIVILEGE AND CONFIDENTIALITY NOTICE 
This message is intended only for the use of the individual or entity to which it is addressed 
and may contain information that is privileged, confidential and exempt from disclosure under 
applicable law as attorney client and work-product confidential or otherwise confidential 
communications. If the reader of this message is not the intended recipient, you are hereby 
notified that any dissemination, distribution, or copying of this communication or other use of a 
transmission received in error is strictly prohibited. If you have received this transmission in 
error, immediately notify us at the above telephone number. 
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From: Atkinson, Emily ,·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-, .-·-·-·-·-·-·· 
______ Location~.---·-·-·-· WJC-N 5400 +Video with RTP +! Conference Code!; Participant Code:!""""""""'! 
l.~~-"-':!.:!'_c_:.~~~-:.J '-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! '·-·-·-·-·-·J 

Importance: Normal 
Subject: USGCRP Climate and Health Assessment 
Start Date/Time: Tue 10/20/2015 5:00:00 PM 
End Date/Time: Tue 10/20/2015 6:00:00 PM 

Materials Attached 
To: McCabe, Janet; Goffman, Joe; Dunham, Sarah; Gunning, Paul; Birnbaum, Rona; Crimmins, 
Allison; Jantarasami, Lesley; Burke, Tom; Miller, Andy; Costa, Dan; Page, Steve; Fann, Neal; 
Hubbell, Bryan; Sasser, Erika; Flynn, Mike; Kolb, Laura; Mazza, Carl; DeMocker, Jim; Grundler, 
Chris; Mitchell, Ken; Kavlock, Robert 
Cc: Krieger, Jackie; Friedman, Kristina; Hargrove, Anne 
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Developed to enhance understanding and 
inform decisions about the growing threat of 
climate change to the health and well-being of 
residents of the United States 

Part of the ongoing efforts of USGCRP's 
sustained National Climate Assessment (NCA) 
process and called for under the President's 
Climate Action Plan 

Written by a team of more than 100 experts from seven U.S. Federal agencies 
and departments to inform public health officials, planners, decision makers, 
and other stakeholders interested in better understanding the risks climate 
change presents to human health. 

Draws from a large body of scientific peer-reviewed research; extensively 
reviewed by the public and experts, including a committee of the National 
Academy of Sciences and the 13 Federal agencies of the U.S. GCRP 
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o Lead agencies include NIH, CDC, NOAA, with EPA playing a coordinating role. 

o Authors include Federal employees and contractors/grantees from HHS (NIH, CDC, 
NIOSH, ASPR, FDA, SAMHSA, USUHS, VAL NOAA, EPA, USDA, NASA, USGS, and DOD 

o EPA employees involved in the assessment as coordinators and authors include: 

Rona Birnbaum 

Allison Crimmins 

Lesley Jantarasami 

Marcus Sarofim 

Neal Fann 

Amanda Curry-Brown 

Pat Dolwick 

Sharon Phillips 

Laura Kolb 

Janet Gamble 

Vito llacqua 

Chris Nolte 

Tanya Spero 

John Ravenscroft 

Mario Sengco 

Martha Berger 
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As a Scientific Assessment (HISA), this report: 

• Synthesizes literature search, assesses peer-reviewed science, 
weighs evidence, and provides confidence levels for key findings 

• Advances the science: four chapters highlight recently published 
federal quantitative analyses of projected health impacts 

• Responds to extensive reviews (see Appendix slides for detail) 
and outreach requesting framing for vulnerable populations and 
consideration of the role of adaptive capacity 

As this report focuses on impact quantification, it does not 
include: 

Mitigation, adaptation, economic valuation, or any policy 
recommendations. 

Indirect and non-climate factors, many other compounding, 
secondary, or cumulative effects. 

Comprehensive set of research needs or a research {{gap 
analysis". Research needs are briefly summarized. 

1. Climate Change and Human 
Health (Introduction) 

2. Temperature-Related Death and 
Illness 

3. Air Quality Impacts 

4. Extreme Events 

5. Vectorborne Disease 

6. Water-Related Illnesses 

7. Food Safety, Nutrition, and 
Distribution 

8. Mental Health and Well-Being 

9. Populations of Concern 
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The Process 

Report development sets the precedent for how to produce interim assessment 
reports under the National Climate Assessment sustained assessment process 

Very successful interagency participation and collaboration 

The Findings 

Represents an improvement in scientific confidence in the link between climate 
change and a broad range of threats to public health 

Changes the way we will talk about the impacts of climate change- underscores 
the significance of the growing risk climate change poses to human in the U.S 

The Analyses 

Acknowledging the rising demand for data that can be used to characterize how 
climate change affects health, this assessment highlights recent analyses that 
quantify observed and projected health impacts 

ED_000738_00003081-00005 



I " 
I 

Climate change is a significant threat to 
the health of the American people. 

Current and future climate impacts 
expose more people in more places to 
public health threats. 

Climate change exacerbates some existing 
health threats and creates new public 
health challenges. 

Every American is vulnerable to the 
health impacts associated with climate 
change. 
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Quantifies Future Increases in Temperature-Related Deaths 
• Confirms very high confidence in association between hotter- and colder-than-normal 

temperature and increased illness and death 
• Quantifies the increase of thousands to tens of thousands of premature heat-related deaths 

projected in the summer due to climate change 
• Assesses the impact of changes in tolerance to extreme heat on future deaths from heat 

Confirms Air Quality Impacts and Provides Likelihood for Ozone, Wildfire Impacts 
• Provides new likelihood assessment (likely) and high confidence that climate change will make it 

harder for any given regulatory approach to reduce ground-level ozone pollution, and that 
increased wildfires increase risk of premature death, adverse cardiovascular/respiratory 
outcomes 

• Confirms high confidence that increases in airborne allergens will worsen allergy and asthma 
conditions and confirms indoor air health risks as significant emerging area 

Connects changes in Extreme Events to Increased Exposure to Health Impacts 
• Describes health impacts to extreme events with high confidence, including death, injury, or 

illness; exacerbation of underlying medical conditions; and adverse effects on mental health 
• Identifies impacts to health from disruption of essential infrastructure 
• High confidence that coastal flooding will impact vulnerable communities 

Provides likelihood of changing vector distribution, expands discussion of WNV 
• Likely, high confidence in changing geographic and seasonal distribution of ticks carrying Lyme, 

and likely, medium confidence in increases in risk to human exposure 
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Details Sources and Pathways (drinking, recreational) of Waterborne Illness 
Risk 
• Disaggregates confidence and likelihood for changes in multiple water-related illnesses 

from Vibrio bacteria, marine harmful algae, freshwater harmful algae, and runoff sources 
• Describes health impacts of water infrastructure damage or failures 

First Assessment of Rising C02, Climate on Quality (Nutritional Value) of Food 
• Describes impacts of pathogens, toxins, and chemical contaminants in the US food chain 
• Assesses the large body of research establishing very likely, high confidence that 

nutritional value of food crops, such as wheat and rice, will decrease as rising levels of 
atmospheric C0 2 reduce concentrations of protein and essential minerals in most species 

Presents an Important Emerging Area: Increased Mental Health Consequences 
• Confirms Very High Confidence in extreme weather and climate related impacts including 

post-traumatic stress disorder (PTSD), depression, and anxiety, often at the same time 
• Introduces mental health impacts from the threat of climate change and risks to people 

with pre-existing mental health illnesses or prescription medications 

Details the Ways in which Climate Change Affects the Health of All of Us 
• People experience different inherent sensitivities to the impacts of climate change at 

different ages and life stages. For example, the findings confirm with very high confidence 

ED_000738_00003081-00008 



liD 

I I i 
liD 

I 

I I 

Pre-Clearance Interagency Review Draft October 26 

delivered to SGCR Points of Contacts (POCs) 

Pre-Clearance Interagency Review October 26- November 6 (2 weeks) 

SGCR POCs submit compiled agency comments November 6 
(in one file) 

Authors revise based on comments November 9-30 (3 weeks) 

This period of time allows for agencies and 

authors to interact if needed to clarify 

comments or ensure changes are made. 

Clearance Review Draft delivered to SGCR November 30 

Clearance Review LRM November 30- December 11 (2 weeks) 
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Planning for release by the first week of 
April, which is Public Health Week. 

Main Products: downloadable/printable 
pdf of report, printed executive 
summary handout, website 

Potential Supplementary Products: 
interactive maps/graphics, factsheets for 
populations of concern, slide deck, etc. 

Roll-out Communications Plan to be 
developed in the spring with internal 
EPA comms team and USGCRP to engage 
multiple stakeholders 

Anticipate high level of interest 

.. 

.. .. .. 
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• Milestones and timeline 

• Public Engagement 

• Summary of Public Comment, NRC Peer Review, 
and Review Editor review stages 

• Individual chapter slides with Key Findings 
(expanded Air Quality Impacts slides) 

• Research highlighted in the report (recently 
published Federal analyses) 
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Scoping, Public Engagement, Finalizing Author Teams 

Drafting the Report 

Reviews SGCR Principals Review 

Public Comment (Federal Register Notice) 

NRC Peer Review 

Revisions to Chapters, Responses to Comments 

Review Editors Review 

Interagency Review and Clearance 

Final preparation for release of the report, website, etc. 

June, 2013- April 2014 

April -December, 2014 

January- March 2015 

April- June, 2015 

April- July, 2015 

July- September, 2015 

September- October, 2015 

October- December, 2015 

January- March, 2016 
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o Federal Register Notice (February 2014) 

o Contributing author nominations 
o Call for literature 
o Public comment on the draft prospectus 

o Announcement of Public Forum 

o Public Forum (March 2014) 

o Federal Register Notice (April 2015) announcing 60-
day public comment on the draft assessment 

o NRC Peer Review Meeting (April, July 2015) 

o External Communication 
o Children's Health Summit (2014) 

o American Public Health Association (APHA) Annual Meetings 
(2014, 2015) 

o GW Symposium (2015) 

o Multiple internal EPA updates and webinars 

o Plan to work with public health organizations to 
communicate findings of the report 
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• Public Comment period ended June 8 

• We received a total of 1214 comments, 
including several long letters from academic, 
environmental, and public health groups, 
including APHA, APA, Environment Justice, 
NRDC, API, UARG, Cato, etc. 

• Every single comment has a response 

• All comments and responses will be made public 
when the report is released next spring 

2015 Reviews 

SGCR Principals Review Jan- Mar 

Public Comment Apr-Jun 

NRC Peer Review Apr- Jul 

Revisions & Responses Jul- Sept 

Review Editors Review Sept- Oct 

Interagency Review & Oct- Dec 

Clearance 
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• NRC Peer Review Panel consisted of 9 members 

® The full NRC report is available: 

l~,_L.;;_~~ 

• Every comment has a response 

• NRC Report Findings 

• Overall the findings were very favorable and the NRC 
commended the authors for their evaluation of the scientific 
literature. 

• The majority of the recommendations were focused on 
improving the organization and communication of the 
findings. 

• The NRC found that if the assessment authors addressed the 
issues and suggestions outlined in the NRC report, then the 
assessment would indeed meet its intended goals. 

2015 Reviews 

SGCR Principals Review Jan- Mar 

Public Comment Apr-Jun 

NRC Peer Review Apr- Jul 

Revisions & Responses Jul- Sept 

Review Editors Review Sept- Oct 

Interagency Review & Oct- Dec 
Clear;::mc:P 
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• All responses and revisions made in response to 
the public and NRC comments were reviewed 
by 8 review editors 

• The 8 review editors have certified that the 
authors considered all review comments and 
provided adequate written responses 

• Where we are now: Preparing for the pre
clearance interagency review draft (e.g. layout, 
references, figures, glossary terms, etc.) 

Ill 

I I 

2015 Reviews 

SGCR Principals Review Jan- Mar 

Public Comment Apr-Jun 

NRC Peer Review Apr- Jul 

Revisions & Responses Jut- Sept 

Review Editors Review Sept- Oct 

Interagency Review & Oct- Dec 

Clearance 
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Context for the report 

Climate change science 

Demographic & socioeconomic trends 

Underlying health status 

Exposure Pathway diagrams 

Key figure throughout report 

Multiple pathways, steps, and 
exacerbating or ameliorating factors 
leading to health outcomes 

Uncertainty 

Process for quantifying health impacts 

Likelihood and Confidence 

Climate Change and Health 
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Future Increases in Temperature-Related 
Deaths 

Key Finding 1: Based on present-day 
sensitivity to heat, an increase of thousands to 
tens of thousands of premature heat-related 
deaths in the summer [Very Likely, High 
Confidence] and a decrease of premature cold
related deaths in the winter [Very Likely, 
Medium Confidence] are projected each year 
as a result of climate change by the end of the 
century. Future adaption will very likely 
reduce these impacts. The reduction in cold
related deaths is projected to be smaller than 
the increase in heat-related deaths in most 
regions [Likely, Medium Confidence]. 

Projected Changes in Deaths in U.S. Cities by Season 

(/) 20,000 
..c:: ..... ro 
<ll 
0 10,000 

<ll 

f? 0 
ro 

..c:: 
0 

-10,000 

GFDL-CM3 MIROC5 

2030 2050 21 00 2030 2050 2100 
Year Year 

KF2: Even Small Differences from Seasonal Average Temperatures Result in Illness and Death 

KF3: Changing Tolerance to Extreme Heat 

KF4: Some Populations at Greater Risk 
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Exacerbated Ozone Health Impacts 

Key Finding 1: Climate change will make it 
harder for any given regulatory approach to 
reduce ground-level ozone pollution in the 
future as meteorological conditions become 
increasingly conducive to forming ozone (03) 
over most of the United States [Likely, High 
Confidence]. Unless offset by additional 
emissions reductions, these climate-driven 
increases in ozone will cause premature deaths, 
hospital visits, lost school days, and acute 
respiratory symptoms [Likely, High Confidence]. 

Increased Health Impacts from Wildfires 

2. Proje>!ted change in average daily mttximum tempemture, &e.tl$0Jta.l avero.ge I'IYl.ximum daily 8-hr ozone, and ozone-related premature deaths in 

Key Finding 2: Wildfires emit fine particles, that in turn increase the risk of premature death 
and adverse chronic and acute cardiovascular and respiratory health outcomes [Likely, High 
Confidence]. Climate change is projected to increase the incidence of naturally occurring 
wildfires and resulting emissions of particulate matter in parts of the United States, and 
associated adverse health outcomes [Likely, High Confidence]. 
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Worsened Allergy and Asthma Conditions 

Key Finding 3: Changes in climate, specifically 
rising temperatures, altered precipitation 
patterns, and increasing concentrations of 
atmospheric carbon dioxide, are expected to 
contribute to increasing levels of some airborne 
allergens and associated increases in asthma 
episodes and other allergic illnesses [High 
Confidence]. 

Climate Impacts on Indoor Air Quality and 
Health: An Emerging Issue 

• Outdoor Air Changes Reflected in Indoor Air 

• Contaminants Generated Indoors 

Ragweed Pollen Season Lengthens 

Change in Ragweed Season Length (Days) 

<0.0 0.0-4.9 5.0-9.9 10.0-14.9 15.0-19.9 20.0-24.9 >25.0 
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Vulnerability to Coastal Flooding 

Key Finding 3: Coastal populations with 
greater vulnerability to health impacts 
from coastal flooding include those with 
access and functional needs, certain 
populations of color, older adults, 
pregnant women and children, low
income populations, and some 
occupational groups [High Confidence]. 
Climate change will increase coastal 
flooding due to increases in extreme 
precipitation, hurricane intensity and 
rainfall rates, sea level rise and the 
resulting increases in storm surge [High 
Confidence]. 
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KFl: Increased Exposure to Extreme Events 

KF2: Disruption of Essential Infrastructure 
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Estimated Deaths and Billion Dollar Losses 
from Extreme Weather Events in the U.S. 2004-2013 
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Billion Dollar Losses 
from Weather Disasters 
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Changing Distributions of Vectors and Vectorborne 
Diseases 

Key Finding 1: Climate change is expected to alter the 
geographic and seasonal distributions of existing vectors 
and vectorborne diseases [Likely, High Confidence]. 

Earlier Tick Activity and Northward Range Expansion 

s s 

Key Finding 2: Ticks capable of carrying the bacteria that cause 
Lyme disease and other pathogens will show earlier seasonal 
activity and a generally northward expansion in response to 
increasing temperatures associated with climate change 
[Likely, High Confidence]. Longer seasonal activity and 
expanding geographic range of these ticks will influence the 
risk of human exposure to ticks [Likely, Low Confidence]. 

KF3: Climate-Driven Mosquitoborne Disease Dynamics 

KF4: Emergence of New Vectorborne Pathogens 

1996 

2013 
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Seasonal and Geographic Changes in 
Waterborne Illness Risk 

Key Finding 1: Increases in water 
temperatures associated with climate 
change will alter the seasonal windows of 
growth and the geographic range of 
suitable habitat for certain naturally 
occurring Vibrio bacteria [Very Likely, 
Medium ConfidenceL marine toxin
producing harmful algae [Likely, Medium 
Confidence], and freshwater toxin
producing harmful algae [Very Likely, High 
Confidence]. These changes will increase 
the risk of exposure to waterborne 
pathogens and algal toxins that can cause a 
variety of illnesses [Medium Confidence]. 

KF2: Runoff from Extreme Precipitation Increases Exposure Risk 

KF3: Water Infrastructure Damage or Failure 

s 
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Rising Carbon Dioxide Lowers Nutritional 
Value of Food 

Key Finding 3: The nutritional value of 
agriculturally important food crops, such 
as wheat and rice, will decrease 
as rising levels of atmospheric carbon 
dioxide continue to reduce the 
concentrations of protein and essential 
minerals in most plant species [Very Likely, 
High Confidence]. 

KFl: Increased Risk of Foodborne Illness 

KF2: Chemical Contaminants in the Food Chain 

KF3: Extreme Weather Limits Access to Safe Foods 

t 

Farm to Table 
The Potential Interactions of Rising C02 and Climate Change 

on Food Quality and Safety 
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Exposure to Weather-Related 
Disasters Results in Mental Health 
Consequences 

Key Finding 1: Many people exposed 
to climate- or weather-related 
disasters experience stress and serious 
mental health consequences. 
Depending on the type of the disaster, 
these serious mental health 
consequences include post-traumatic 
stress disorder (PTSDL depression, and 
general anxiety, which often occur at 
the same time [High Confidence]. The 
majority of affected people recover 
over time, although a significant 
proportion of exposed individuals 
develop chronic psychological 
dysfunction [High Confidence]. 

t 

The Impact of Climate Change on Physical, Mental, and Community Health 

••• - • · Medical and Physical Health 
• Changes in fitness and activity level 
• Heat-related illness 
• Allergies 
• Increased exposure to waterborne 

and vectorbome illness 

Mental Health 
• Stress, anxiety, depression, grief, 

sense of loss 
• Strains on social relationships 
• Substance abuse 
• Post-traumatic stress disorder 

Community Health 
• Increased Interpersonal aggression 
• Increased violence and crime 
• Increased social instabllrty 
• Decreased communrty cohesion 

KF2: Specific Groups of People Are at Higher Risk 

KF3: The Threat of Climate Change Results in Adverse 
Mental Health Outcomes and Social Impacts 

KF4: Extreme Heat Increases Risks for People with 
Mental Illness 

ED_000738_00003081-00025 



t s 

Health Impacts Vary with Age and Life Stage 

Key Finding 2: People experience different inherent sensitivities to the impacts of climate 
change at different ages and life stages [High Confidence]. For example, the very young and the 
very old are particularly sensitive to climate-related health impacts. 

Vulnerability to the Health Impacts of Climate Change at Different Lifestages 

Adverse pregnancy outcomes Young children's biological 

such as low birth weight and sensitivity places them at greater 
preterm birth have been linked risk from asthma, diarrheal 

to extreme heat events, airborne illness, and heat-related illness. 
particulate matter, and floods. 

The behaviors and activities of older 
children increase their risk of exposure 
to heat-related illness, vectorborne and 

waterborne disease, and respiratory 
effects from air pollution and allergens. 

KFl: Vulnerability Varies Over 
Time and is Place Specific 

KF3: Social Determinants of 
Health Interact with Climate 
Factors to Affect Health Risk 

KF4: Mapping Tools and 
Vulnerability Indices Identify 
Climate Health Risks 
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To: Niebling, William[Niebling.William@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; 
Goffman, Joseph [Goffman .Joseph@epa.gov]; Jordan, Deborah[Jordan .Deborah@epa .gov]; Shaw, 
Betsy[Shaw .Betsy@epa.gov] 
Cc: Millett, John[Millett.John@epa.gov]; McCoy, Britney[McCoy.Britney@epa.gov]; Cyran, 
Carissa[Cyran.Carissa@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov] 
From: Dennis, Allison 
Sent: Fri 10/9/2015 10:12:26 PM 
Subject: RE: Draft Hot List 

From: Niebling, William 
Sent: Friday, October 09, 2015 4:08PM 
To: Dennis, Allison; McCabe, Janet; Goffman, Joseph; Jordan, Deborah; Shaw, Betsy 
Cc: Millett, John; McCoy, Britney; Cyran, Carissa; Stewart, Lori 
Subject: RE: Draft Hot List 

I 

with VW Group of 
see Chris's 's 

From: Dennis, Allison 
Sent: Friday, October 09, 2015 1:26PM 
To: McCabe, Janet; Goffman, Joseph; Jordan, Deborah; Niebling, William; Shaw, Betsy 
Cc: Millett, John; McCoy, Britney; Cyran, Carissa; Stewart, Lori 
Subject: RE: Draft Hot List 

From: Dennis, Allison 
Sent: Friday, October 09, 2015 1:24PM 
To: McCabe, Janet; Goffman, Joseph; Jordan, Deborah; Niebling, William; Shaw, Betsy 
Cc: Millett, John; McCoy, Britney; Cyran, Carissa; Stewart, Lori 
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Subject: Draft Hot List 

Here is the draft for this week. 

OAR Hot List 

Week of October 12, 2015 

This week's hot list is all about the Climate Action Plan: 

Clean Power Plan: I kicked off this week in New Orleans at the NACAA meeting where 
we discussed CPP, ozone, and other things. On Wednesday, I appeared before the 
HEC to answer their CPP and Ozone questions and concerns, and then headed back to 
New Orleans to attend the ADD meeting, which was quite productive. My highlight of 
the week was Friday's CPP workshop hosted by the Georgetown Climate Center. I hope 
you enjoyed your time with this group, too. I found the room to be full of positive energy 
and the states, utilities, and NGOs had their sleeves rolled up and ready to dig into their 
complex implementation challenges. They asked me some pretty questions, too. 

Joe was out and about this week, too. On Tuesday he gave a CPP keynote at the 
Business Council for Sustainable Energy's annual membership meeting and on Friday 
he presented the CPP package to a Legislative Energy Horizon Institute course for state 
legislators. In between, he met separately with Calpine, CPP's affordable housing 
stakeholders, a group of CPP state conveners, and the American Gas Association to 
discuss their various CPP concerns and questions. 

Next week, Mark Rupp, Joe and other OAR staff are heading out to Salt Lake City to 
present at the National Governors Association 111 d workshop. We will also have a call 
with the Navajo Nation and Region 9 about CPP on Thursday. 
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Oil and Gas: Joe and I had a good meeting with Reverend Mitch Hessox of Evangelical 
Environmental Network on Friday morning, where he delivered 90,000 comments on our 
proposed methane regulations. 

HFC Roundtable: Joe and I look forward to joining you on Thursday for the 
Hydrofluorocarbons Roundtable Discussion with CEOs at the White House. We expect 
commitments announced at the event to reduce cumulative global consumption of HFCs 
by the equivalent of one gigaton of carbon dioxide or more by 2025. Roll-out plans 
include an EPA press release, WH fact sheet, and blog posts. 

Refrigerant Management Proposal: Just before the HFC roundtable, on Wednesday, we plan to 
seek your signature on the proposal to more fully implement the prohibition under the CAA 
against knowingly venting, releasing or disposing of ozone-depleting and substitute refrigerants. 
The proposed rule will update the existing requirements that currently apply to ozone-depleting 
(ODS) refrigerants and extend the requirements to non-ozone-depleting substitute refrigerants, 
such as HFCs. 

OTAQ Vehicle Showcase: On Tuesday, I'm heading to Ann Arbor to participate in the National 
Vehicle & Fuel Emissions Laboratory's Vehicle (NVFEL) Technology Showcase. We'll unveil 
NVFEL's new heavy-duty chassis dynamometer, and showcase heavy-duty vehicle technologies 
that improve fuel economy and reduce GHGs. The agenda includes an open discussion with 
industry experts on the progress and adoption of trends in GHG technologies. Mark Rosekind of 
NHTSA will join us as well. 

LADCO: On my way back from Ann Arbor, I plan join my Region 5 air colleagues at a meeting 
LADCO (Lake Michigan Air Directors Consortium) is hosting. We plan to discuss CPP, Ozone, 
and other local air quality issues. 

SmartWay Awards: On Tuesday, while I'm at the Vehicle Showcase in Ann Arbor, we'll 
present this year's SmartWay excellence awards to a number of well-known retailers, 
manufacturers and logistics companies. Names include Armada, Bacardi, Lowe's, Home Depot 
and Whirlpool. Then, the following week, it will be SmartWay's trucking and transport 
partners' tum to receive their awards at the American Trucking Association Management 
Conference in Philadelphia. 

Lakeview Petition Response: We plan to send forward, for your signature, a response to the 
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Northwest Environmental Defense Center on their petition for EPA to redesignate Lakeview, 
Oregon as nonattainment for the 2006 PM2.s standard. We are denying the petition based on 
measures already being implemented by Lakeview that will continue to improve air quality. 
However, we do indicate that if these measures do not reduce emissions sufficiently to attain the 
NAAQS, we retain the discretion to redesignate Lakeview to nonattainment in the future. 

And .... a big congratulations to Jacob Moss for winning the prestigious Sammies award 
last Thursday for his achievements on global cookstove emissions reductions! He has 
made the OAR and the Agency proud. 
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OAR Hot List 

Week of October 12, 2015 

This week's hot list is all about the Climate Action Plan: 

Clean Power Plan: I kicked off this week in New Orleans at the NACAA meeting where we 

discussed CPP, ozone, and other things. On Wednesday, I appeared before the HEC to answer 

their CPP and Ozone questions and concerns, and then headed back to New Orleans to attend 
the ADD meeting, which was quite productive. My highlight of the week was Friday's CPP 

workshop hosted by the Georgetown Climate Center. I hope you enjoyed your time with group, 

too. I found the room to be full of positive energy and the states, utilities, and NGOs had their 
sleeves rolled up and ready to dig into their complex implementation challenges. They asked 

me some pretty questions, too. 

Joe was out and about this week, too. On Tuesday he gave a CPP keynote at the Business 

Council for Sustainable Energy's annual membership meeting and on Friday he presented the 

CPP package to a Legislative Energy Horizon Institute course for state legislators. In between, he 

has separate meetings with Calpine, CPP's affordable housing stakeholders, a group of CPP 

state conveners, and the American Gas Association to discuss their various CPP concerns and 

questions. 

Next week, Mark Rupp, Joe and other OAR staff are heading out to Salt Lake City to present at 
the National Governors Association 111d workshop. We will also have a call with the Navajo 

Nation and Region 9 about CPP on Thursday. 

Oil and Gas: Joe and I had a good meeting with Reverend Mitch Hessox of Evangelical 

Environmental Network on Friday morning, where he delivered 90,000 comments on our 
proposed methane regulations. 

HFC Roundtable: Joe and I look forward to joining you on Thursday for the Hydrofluorocarbons 

Roundtable Discussion with CEOs at the White House. We expect commitments announced at 
the event to reduce cumulative global consumption of HFCs by the equivalent of one gigaton of 

carbon dioxide or more by 2025. Roll-out plans include an EPA press release, WH fact sheet, 
and blog posts. 

Refrigerant Management Proposal: Just before the HFC roundtable, on Wednesday, we plan to 
seek your signature on the proposal to more fully implement the prohibition under the CAA 

against knowingly venting, releasing or disposing of ozone-depleting and substitute 

refrigerants. The proposed rule will update the existing requirements that currently apply to 

ozone-depleting (ODS) refrigerants and extend the requirements to non-ozone-depleting 

substitute refrigerants, such as HFCs. 

OTAQ Vehicle Showcase: On Tuesday, I'm heading to Ann Arbor to participate in the National 

Vehicle & Fuel Emissions Laboratory's Vehicle (NVFEL) Technology Showcase. We'll unveil 
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NVFEL's new heavy-duty chassis dynamometer, and showcase heavy-duty vehicle technologies 

that improve fuel economy and reduce GHGs. The agenda includes an open discussion with 

industry experts on the progress and adoption of trends in GHG technologies. Mark Rosekind of 

NHTSA will join us as well. 

SmartWay Awards: On Tuesday, while I'm at the Vehicle Showcase in Ann Arbor, we'll present 

this year's SmartWay excellence awards to a number of well-known retailers, manufacturers 

and logistics companies. Names include Armada, Bacardi, Lowe's, Home Depot and Whirlpool. 

Then, the following week, it will be SmartWay's trucking and transport partners' turn to receive 

their awards at the American Trucking Association Management Conference in Philadelphia. 

LADCO: On my way back from Ann Arbor, I plan join my Region 5 air colleagues at a meeting 

LADCO (Lake Michigan Air Directors Consortium) is hosting. We plan to discuss CPP, Ozone, and 

other local air quality issues. 

VW: This past week, Chris Grundler and Phil Brooks testified before the Oversight 

Subcommittee of House Energy and Commerce about the VW investigation. The big show was 

the morning panel with VW Group of America CEO Michael Horn; the crowds and press were 

much less interested to see Chris's and Phil's excellent performance. 

Lakeview Petition Response: We plan to send forward, for your signature, a response to the 

Northwest Environmental Defense Center on their petition for EPA to redesignate Lakeview, 
Oregon as nonattainment for the 2006 PM25 standard. We are denying the petition based on 

measures already being implemented by Lakeview that will continue to improve air quality. 

However, we do indicate that if these measures do not reduce emissions sufficiently to attain 

the NAAQS, we retain the discretion to redesignate Lakeview to nonattainment in the future. 

Congratulations to Jacob Moss for winning the prestigious Sammies award last Thursday for his 
achievements on global cookstove emissions reductions! He has made the OAR and the Agency 
proud. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Jordan, Deborah[ Jordan. Deborah@epa.gov] 
Keith Belton 
Man 10/5/2015 7:50:24 PM 
Re: question about ozone rule 

Thanks Joe. And any info you can provide on timing and elements of the white paper would be 
appreciated Debbie. 
In my work as a consultant to Business Roundtable, we submitted extensive comments for the 
record on the background issue and believe the science is changing such that reforms are needed 
to EPA modeling, etc., which has implications for states as they implement the new ozone 
standard. 
Keith 

On Mon, Oct 5, 2015 at 3:44PM, Goffman, Joseph wrote: 

Hi, Keith. Debbie, who is our Senior Adviser to Janet, can provide some info. Thanks 

- Joseph Goffman 
Sent from my iPhone 

On Oct 5, 2015, at 11:22 AM, Keith Belton 
wrote: 

Joe: 
I see that EPA has stated it plans to develop a white paper on background ozone, hold 
a workshop, and seek public comment. It is, however, unclear when this might occur. 
Can you share any info on timing? Or point me to the right person to ask? 

Keith 

Keith Belton 
Pareto Policy Solutions, LLC 

2-2-7 40-3368 
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To: 
From: 
Sent: 
Subject: 

McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Atkinson, Emily 
Man 10/5/2015 5:33:06 PM 
RE: OAR weekly; week of October 5 

You all have an appointment with Stan on Thursday, October 22 at 5pm. 

From: McCabe, Janet 
Sent: Monday, October 05,20151:30 PM 
To: Meiburg, Stan 
Cc: Goffman, Joseph; Knapp, Kristien; Atkinson, Emily; Stewart, Lori 
Subject: Re: OAR weekly; week of October 5 

Absolutely. Emily--can you please work with stan's office to get aome time with him? Thanks 

Sent from my iPhone 

On Oct 5, 2015, at 11:17 AM, Meiburg, Stan wrote: 

to 

Stan 

Ph.D. 

Administrator 

U.S. Environmental Protection 

MC-1102A 

1200 

DC 20460 
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From: McCabe, Janet 
Sent: Saturday, October 03, 2015 12:26 PM 
To: Adm13McCarthy, Gina; Meiburg, Stan; Scaggs, Ben; Fritz, Matthew; Garbow, Avi; 
Vaught, Laura; Reynolds, Thomas; Beauvais, Joel; Pieh, Luseni; Rupp, Mark; Ragland, 
Micah 
Cc: Goffman, Joseph; Stewart, Lori; Shaw, Betsy; Niebling, William; Jordan, Deborah; 
Millett, John; Drinkard, Andrea; Dennis, Allison; Knapp, Kristien 
Subject: OAR weekly; week of October 5 

OAR Hot List 

Week of October 5, 2015 

Climate Action Plan: We kicked off this week in West Virginia where Joe, Mark 
Rupp, and I attended the Southern States Energy Board annual meeting. I spoke 
about the CPP and answered some tough questions. Several attendees expressed 
appreciation for our efforts to be there. We also had sidebar meetings with the 
attending delegations from Kentucky and West Virginia, which included some tough 
dialogue but I think everyone appreciated the opportunity to engage. 

Joe had three CPP speaking engagements: The Hill's Methane Policy Discussion, 
where Bob Perciasepe joined him in a moderated question and answer session; the 
Southwest Power Pool's Government Affairs Conference; and the EESI's CPP 
Briefing on the Hill. On Wednesday, Will and I attended a Hill meeting with a 
delegation from North Dakota which also included some tough but constructive 
discussion of CPP. We are planning to have another meeting with this group in 
North Dakota soon. 

Next week I will join the NACAA meeting in New Orleans on Monday to talk about 
CPP, ozone and other things, and then head back there for the ADD meeting on 
Thursday. The CPP highlight will be the Georgetown Climate Center 111 d 
workshop on Friday. I'm glad to see you are providing the opening remarks. Joe 
and I will lead a discussion later in the day on state plan development and 
implementation. Joe will be giving a keynote on CPP at the Business Council for 
Sustainable Energy's annual membership meeting on Tuesday. He also plans to 
meet with Calpine, host a meeting with the CPP's affordable housing stakeholders 
on Wednesday, and present the plan at the Legislative Energy Horizon Institute on 
Friday. 

HDV GHG Phase 2 and LDV Mid Term Review: The senior OAR team is sitting 
down with NHTSA Administrator Mark Rosekind and his team next week. There 
have been a lot of personnel changes at NHTSA and Mark and I agreed it would be 
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good to get the teams together to meet one another. We will go over the schedules 
for HDV and the LDV Draft Technical Report (both due out early summer 2016). 
Option Selection for HDV will be in mid-December and we have scheduled several 
briefings for you between now and then. The comment period closed on October 1. 

RFS: Just a heads up that we need to send RFS to OMB by the end of October, for 
signature by November 30. Options Selection is scheduled for October 16, and 
we'll be updating you this coming Monday (Chris and I will be calling in from 
NACAA. Not ideal, but this was the only time we could get this week). 

GHGRP Data Release: On Tuesday we will release the fifth year (2014) of detailed, 
facility-level Greenhouse Gas (GHG) data from the largest stationary sources of 
GHG emissions in the US. The information comes from 8,000 reports submitted by 
industry. The report will show total GHG emissions are up slightly by .5%, with a 
slight decrease from power plants and an average increase of 1.8% in other 
stationary sources. O&G and Coal showed the largest increases, of 3.6% and 
7.7%, respectively. 

Oil and Gas: Just a note that Mitch Hescox is coming in next Friday to deliver 
comments on the Oil and Gas rule. 

HEC Hearing: I have another hearing on Wednesday week, this time with HEC. It is 
nominally on CPP, but the new Ozone standard is bound to enter into the mix. 

VW Hearing: On Thursday, Chris Grundler and Phil Brooks will appear before the 
HEC, Subcommittee on Oversight and Investigations. A VW representative will 
testify prior to their panel. We're working closely with Cynthia and Laura. 

Rule Update: As you know, we had a big week last week with the roll-out of the 
Refinery and Ozone NAAQS rules. The response on fenceline monitoring for 
refineries was very positive, especially from community representatives. The press 
on the Ozone standard was about what we expected, but the team did an 
outstanding job on the roll-out. The Interstate Transport rule was uploaded to OMB 
last Wednesday. You should see the Methyl Bromide critical use allowance final 
rule for signature on Monday. 

Thanks to everyone across the agency who participated in/helped with the ozone 
and refineries rollouts this week, especially the Comms team and Mark, Mustafa, 
Micah and their teams. What an effort! 
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To: Meiburg, Stan[Meiburg.Stan@epa.gov] 
Cc: Goffman, Joseph[Goffman.Joseph@epa.gov]; Knapp, Kristien[Knapp.Kristien@epa.gov]; 
Atkinson, Emily[Atkinson.Emily@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov] 
From: McCabe, Janet 
Sent: Man 10/5/2015 5:29:41 PM 
Subject: Re: OAR weekly; week of October 5 

Absolutely. Emily--can you please work with stan's office to get aome time with him? Thanks 

Sent from my iPhone 

On Oct 5, 2015, at 11:17 AM, Meiburg, Stan wrote: 

Stan 

Ph.D. 

Administrator 

U.S. Environmental Protection 

MC-1102A 

1200 

DC 20460 

From: McCabe, Janet 
Sent: Saturday, October 03, 2015 12:26 PM 
To: Adm13McCarthy, Gina; Meiburg, Stan; Scaggs, Ben; Fritz, Matthew; Garbow, Avi; 
Vaught, Laura; Reynolds, Thomas; Beauvais, Joel; Pieh, Luseni; Rupp, Mark; Ragland, 
Micah 
Cc: Goffman, Joseph; Stewart, Lori; Shaw, Betsy; Niebling, William; Jordan, Deborah; 
Millett, John; Drinkard, Andrea; Dennis, Allison; Knapp, Kristien 

to 

ED _000738_00003277 -00001 



Subject: OAR weekly; week of October 5 

OAR Hot List 

Week of October 5, 2015 

Climate Action Plan: We kicked off this week in West Virginia where Joe, Mark 
Rupp, and I attended the Southern States Energy Board annual meeting. I spoke 
about the CPP and answered some tough questions. Several attendees expressed 
appreciation for our efforts to be there. We also had sidebar meetings with the 
attending delegations from Kentucky and West Virginia, which included some tough 
dialogue but I think everyone appreciated the opportunity to engage. 

Joe had three CPP speaking engagements: The Hill's Methane Policy Discussion, 
where Bob Perciasepe joined him in a moderated question and answer session; the 
Southwest Power Pool's Government Affairs Conference; and the EESI's CPP 
Briefing on the Hill. On Wednesday, Will and I attended a Hill meeting with a 
delegation from North Dakota which also included some tough but constructive 
discussion of CPP. We are planning to have another meeting with this group in 
North Dakota soon. 

Next week I will join the NACAA meeting in New Orleans on Monday to talk about 
CPP, ozone and other things, and then head back there for the ADD meeting on 
Thursday. The CPP highlight will be the Georgetown Climate Center 111 d 
workshop on Friday. I'm glad to see you are providing the opening remarks. Joe 
and I will lead a discussion later in the day on state plan development and 
implementation. Joe will be giving a keynote on CPP at the Business Council for 
Sustainable Energy's annual membership meeting on Tuesday. He also plans to 
meet with Calpine, host a meeting with the CPP's affordable housing stakeholders 
on Wednesday, and present the plan at the Legislative Energy Horizon Institute on 
Friday. 

HDV GHG Phase 2 and LDV Mid Term Review: The senior OAR team is sitting 
down with NHTSA Administrator Mark Rosekind and his team next week. There 
have been a lot of personnel changes at NHTSA and Mark and I agreed it would be 
good to get the teams together to meet one another. We will go over the schedules 
for HDV and the LDV Draft Technical Report (both due out early summer 2016). 
Option Selection for HDV will be in mid-December and we have scheduled several 
briefings for you between now and then. The comment period closed on October 1. 

RFS: Just a heads up that we need to send RFS to OMB by the end of October, for 
signature by November 30. Options Selection is scheduled for October 16, and 
we'll be updating you this coming Monday (Chris and I will be calling in from 
NACAA. Not ideal, but this was the only time we could get this week). 
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GHGRP Data Release: On Tuesday we will release the fifth year (2014) of detailed, 
facility-level Greenhouse Gas (GHG) data from the largest stationary sources of 
GHG emissions in the US. The information comes from 8,000 reports submitted by 
industry. The report will show total GHG emissions are up slightly by .5%, with a 
slight decrease from power plants and an average increase of 1.8% in other 
stationary sources. O&G and Coal showed the largest increases, of 3.6% and 
7.7%, respectively. 

Oil and Gas: Just a note that Mitch Hescox is coming in next Friday to deliver 
comments on the Oil and Gas rule. 

HEC Hearing: I have another hearing on Wednesday week, this time with HEC. It is 
nominally on CPP, but the new Ozone standard is bound to enter into the mix. 

VW Hearing: On Thursday, Chris Grundler and Phil Brooks will appear before the 
HEC, Subcommittee on Oversight and Investigations. A VW representative will 
testify prior to their panel. We're working closely with Cynthia and Laura. 

Rule Update: As you know, we had a big week last week with the roll-out of the 
Refinery and Ozone NAAQS rules. The response on fenceline monitoring for 
refineries was very positive, especially from community representatives. The press 
on the Ozone standard was about what we expected, but the team did an 
outstanding job on the roll-out. The Interstate Transport rule was uploaded to OMB 
last Wednesday. You should see the Methyl Bromide critical use allowance final 
rule for signature on Monday. 

Thanks to everyone across the agency who participated in/helped with the ozone 
and refineries rollouts this week, especially the Comms team and Mark, Mustafa, 
Micah and their teams. What an effort! 
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